Proposed Requlatory Language

Title 7 Natural Resources and Environmental Control
1100 Air Quality Management Section
7 DE Admin. Code 1103: Ambient Air Quality Standards

09/11/99 insert effective date of revision
1.0 General Provisions

11

1.2

1.3

1.4

Air quality standards are required to assure that ambient air quality shall be consistent with
established criteria and shall serve to effectively and reasonably manage the air resources of
the State of Delaware.

1.1.1 Primary air quality standards provide public health protection, including protecting
the health of sensitive populations such as asthmatics, children, and the elderly.

1.1.2 Secondary air quality standards provide public welfare protection, including
protection against decreased visibility and damage to crops, animals, vegetation, and

At such time as additional pertinent information becomes available with respect to
applicable air quality criteria, recommendations shall be incorporated and the air quality
standards shall be subject to revisions.

The absence of a specific ambient air quality standard shall not preclude actions by the
Department to control contaminants to assure protection, safety, welfare, and comfort of the
people of the State of Delaware.

Air quality standards are defined by frequency distribution presentations and arithmetic
averages. The characteristic parameters describing the frequency distribution are the
geometric mean and 99th percentile.

1.4.1 The geometric mean is defined as the Nth root of the product of N numbers.
Assuming a log-normal cumulative frequency distribution, the 50th percentile value
will be equal to the geometric mean.

1.4.2 The arithmetic average mean is defined as the sum of a set of values divided by the
number of values.

1.4.3 The 99th percentile for a group of numbers is defined as that value which is exceeded
by one percent of the numbers.



1.5

1.6

The ambient air quality values stated herein shall apply to all areas outside a source property

line.

The sampling and analytical procedures and techniques employed to determine ambient air
concentrations of contaminants shall be consistent with methods which result in a
representative evaluation of the prevailing conditions. The following methods shall be used
directly or employed as reference standards against which other methods may be calibrated,

16.1

1.6.2

1.6.3

1.6.4

1.6.5

1.6.6

1.6.7

Ambient concentrations of total suspended particulates shall be determined by the
reference high volume method in accordance with 40 CFR, Part 50, App-endixB;
June-29,-1979.Appendix B, Reference Method for the Determination of Suspended
Particulate Matter in the Atmosphere (High-Volume Method), April 22, 1983.

Ambient concentrations of sulfur dioxide shall be determined by the reference or
equivalent method in accordance with 40 CFR, Part 50, Appendix A-1, Junre-29;
1979. Reference Method Principle and Calibration Procedure for the Measurement of
Sulfur Dioxide in the Atmosphere (Ultraviolet Fluorescence Method), June 22, 2010,
or 40 CFR, Part 50, Appendix A-2, Reference Method for the Measurement of Sulfur
Dioxide in the Atmosphere (Pararosaniline Method), June 22, 2010.

Ambient concentrations of carbon monoxide shall be determined by the reference
method in accordance with 40 CFR, Part 50, Appendix C, Junre—29;
1979.Measurement Principle and Calibration Procedure for the Measurement of
Carbone Monoxide in the Atmosphere (Non-Dispersive Infrared Photometry, August
31, 2011.

Ambient concentrations of ozone corrected for interferences due to nitrogen oxides
and sulfur dioxide shall be determined by the reference method in accordance with
40 CFR, Part 50, Appendix D, Jure-29-1979-Measurement Principle and Calibration
Procedure for the Measurement of Ozone in the Atmosphere, July 18, 1997.

Ambient concentrations of methane and non-methane hydrocarbons shall be
determined by the reference method in accordance with 40 CFR, Part 50, Appendix
E, June 29, 1979.

Ambient concentrations of nitrogen dioxide shall be determined by the reference
method in accordance with 40 CFR, Part 50, Appendix F, Junre—29;
1979.Measurement Principle and Calibration Procedure for the Measurement of
Nitrogen Dioxide in the Atmosphere (Gas Phase Chemiluminescence), January 20,
1983.

Ambient concentrations of hydrogen sulfide shall be determined by gas
chromatographic separation - flame photometric detection.



1.7

1.6.8 Ambient concentrations of lead shall be determined by the reference method in
accordance with 40 CFR, Part 50, Appendix G, Jure-29.-1979.Reference Method for
the Determination of Lead in Suspended Particulate Matter Collected from Ambient
Air, November 12, 2008.

1.6.9 Ambient concentrations of PMj, particulate shall be determined by a reference
method in accordance with 40 CFR, Part 50, Appendix J, Reference Method for the
Determination of Particulate Matter as PMs, in the Atmosphere, August 7, 1987, or
an equivalent method.

1.6.10 Ambient concentrations of PM,s particulate shall be determined by the reference

method based on 40 CFR, Part 50, Appendix L, as—found—in-the-Federal-Register
dated—Juhy—18,—1997—on—page—38+14——38752.Reference  Method for the

Determination of Fine Particulate Matter as PM,s in the Atmosphere, October 17,
2006.

Air quality standards are expressed in metric units with the approximate equivalent
volumetric units in parentheses. The standard conditions for air ambient monitoring is 760
mm. Hg and 25°C. The formula to convert metric units to parts per million (ppm) is:

_ Ho/m?® x0.024465 or maim® = 24 465 = 107°

m{vol
ppmivol) vy vy

where MW is molecular weight of the contaminant being measured.

02/01/1981
2.0 General Restrictions

No person shall cause the air quality standards specified in this Regulation to be exceeded.

02/01/1981
3.0 Suspended Particulates

3.1

3.2

The Primary Ambient Air Quality Standards for Particulate Matter are:

3.1.1 An annual geometric mean of 75 micrograms per cubic meter not to be exceeded,
based upon 24 hour average concentrations.

3.1.2 A value of 260 micrograms per cubic meter not to be exceeded more than once per
year, based upon 24 hour average concentrations.

The Secondary Ambient Air Quality Standards for Particulate Matter are:
3



3.2.1 An annual geometric mean of 60 micrograms per cubic meter as a guideline for
achieving the secondary standard based upon 24 hour average concentrations.

3.2.2 A value of 150 micrograms per cubic meter not to be exceeded more than once per
year, based upon 24 hour average concentrations.

02/01/1981 insert effective date of revision

4.0 Sulfur Dioxide
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24-hour-average-concentrations- The national primary 1-hour air quality standard for oxides

of sulfur is 75 parts per billion (ppb) measured in the ambient air as sulfur dioxide. The 1-
hour ambient air quality standard is when the three-hour average of the annual (99"
percentile) of the daily maximum 1-hour average concentration is less than or equal to 75

ppb.

4.1.1. Compliance with the national primary 1-hour air quality standard is determined in
accordance with 40 CFR Part 50 Appendix T, Interpretation of the Primary National
Ambient Air Quality Standards for Oxides of Sulfur (Sulfur Dioxide), June 23, 2010.

4.1.2. The national primary 1-hour air quality standard for oxides of sulfur is set forth in 40
CFR Part 50.17, National Primary Ambient Air Quality Standards for Sulfur Oxides
(Sulfur Dioxide), June 22, 2010.

#Mw%%w&&ge#&hﬁ—efééé—ﬁghﬁg@&%pm)—mHe%&exee%bd#than%
per-year-based-upon—24-heur-average-concentrations:The 24-hour primary national ambient
air quality standard for oxides of sulfur is 0.14 parts per million (ppm), not to be exceeded
more than once per calendar year.

4.2.1 Compliance with the national 24-hour primary ambient air quality standard for
oxides of sulfur is determined in accordance with 40 CFR Part 50, Appendix A-1,
Reference Method Principle and Calibration Procedure for the Measurement of
Sulfur Dioxide in the Atmosphere (Ultraviolet Fluorescence Method), June 22, 2010,
or 40 CFR, Part 50, Appendix A-2, Reference Method for the Measurement of Sulfur
Dioxide in the Atmosphere (Pararosaniline Method), June 22, 2010.

4.2.2 The national primary 24-hour ambient air quality standard for sulfur oxides is set
forth in 40 CFR Part 50.4, National Primary Ambient Air Quality Standards for
Sulfur Oxides (Sulfur Dioxide), June 22, 2010.




4.3

The national primary annual ambient air quality standard for sulfur oxides of 0.030 parts per

4.4

million (ppm), annual arithmetic mean, shall not be exceeded.

43.1

Compliance with the national annual primary ambient air quality standard for oxides

4.3.2

of sulfur is determined in accordance with 40 CFR Part 50, Appendix A-1, Reference
Method Principle and Calibration Procedure for the Measurement of Sulfur Dioxide
in the Atmosphere (Ultraviolet Fluorescence Method), June 22, 2010, or 40 CFR,
Part 50, Appendix A-2, Reference Method for the Measurement of Sulfur Dioxide in
the Atmosphere (Pararosaniline Method), June 22, 2010.

The national primary 24-hour ambient air quality standard for sulfur oxides is set

forth in 40 CFR Part 50.4, National Primary Ambient Air Quality Standards for
Sulfur Oxides (Sulfur Dioxide), June 22, 2010.

The national secondary 3-hour ambient air quality standard for sulfur oxides is 0.5 parts per

million (ppm), not to be exceeded more than once per calendar year.

44.1

Compliance with the national secondary 3-hour ambient air quality standard for

4.4.2

oxides of sulfur is determined in accordance with 40 CFR Part 50, Appendix A-1,
Reference Method Principle and Calibration Procedure for the Measurement of
Sulfur Dioxide in the Atmosphere (Ultraviolet Fluorescence Method), June 22, 2010,
or 40 CFR, Part 50, Appendix A-2, Reference Method for the Measurement of Sulfur
Dioxide in the Atmosphere (Pararosaniline Method), June 22, 2010.

The national secondary 3-hour ambient air quality standard for sulfur oxides is set

forth in 40 CFR Part 50.5, National Secondary Ambient Air Quality Standard for
Sulfur Oxides (Sulfur Dioxide), May 22, 1996.

02/01/1981
5.0 Carbon Monoxide

5.1

5.2

The average concentration of carbon monoxide taken over any consecutive eight hours shall
not exceed a value of 10 milligrams per cubic meter (9 ppm) more than once per year.

The average concentration of carbon monoxide taken over any one hour period shall not
exceed 40 milligrams per cubic meter (35 ppm) more than once per year.

09/41/14999 insert effective date of revision




6.0 Ozone

6.1

6.2

The 1-hour primary and secondary ambient air quality standard for ozone is 235 ug/m (0 12
ppm). The primary and secondary ozone ambient air quality standards are met when the
number of days per calendar year with maximum hourly average concentrations above 235
ug/m° (0.12 ppm is equal to or less than 1, as determined by 40 CFR Part 50, Appendix H,
Interpretation of the 1-hour Primary and Secondary National Ambient Air Quality Standards
for Ozone, July 18, 1997. The 1-hour primary and secondary national ambient air quality
standards are set forth in 40 CFR Part 50.9, National 1-hour Primary and Secondary

Ambient Air Quality Standards for Ozone, May 14, 2012.-Fhis-standard-shal-be-applicable

amblent air quality standard for ozone is 0. 075 parts per million (ppm). The primary and

secondary ozone ambient air quality standards are met when the 3-year average of the
annual fourth-highest daily maximum 8-hour average ozone concentration is less than or
equal to 0.075 ppb, as determined in accordance with 40 CFR Part 50, Appendix P,
Interpretation of the Primary and Secondary Air quality Standards for Ozone, May 27, 2008.
The 8-hour primary and secondary ozone standards are set forth in 40 CFR Part 50.15,
National Primary and Secondary Air Standards for Ozone, May 27, 2008.—Fhis-standard

02/01/1981
7.0 Hydrocarbons

7.1

7.2

The hydrocarbons standard in 7.2 of this regulation is for use as a guide in devising
implementation plans to achieve the ozone standard.

The average concentration of hydrocarbons, exclusive of methane, taken over a three hour
period from 6 to 9 a.m., local time, shall not exceed 160 micrograms per cubic meter (0.24
ppm) more than once per year.

02/01/1981 insert effective date of revision

8.0 Nitrogen Dioxide




8.1 The national primary and secondary air quality standards for oxides of nitrogen (nitrogen

dioxide indicator) are as follows:

8.1.1

The primary 1-hour air quality standard for oxides of nitrogen is 100 parts per billion

8.1.2

(ppb), 1-hour average concentration, measured in the ambient air as nitrogen dioxide.
Compliance with the 1-hour standard is demonstrated when the three-year average of
the 98™ percentile of the daily maximum 1-hour average concentration is less than or
equal to 100 ppb, as determined with 40 CFR Part 50, Appendix S, Interpretation of
the Primary Air Quality Standards for Oxides of Nitrogen (Nitrogen Dioxide),
February 9, 2010.

The primary annual air quality standard for oxides of nitrogen is 53 parts per billion

8.1.3

(ppb), annual average concentration, measured in the ambient air as nitrogen dioxide.
The primary annual air quality standard is demonstrated when the average annual
concentration in a calendar year is less than or equal to 53 ppb, as determined with
40 CFR Part 50, Appendix S, Interpretation of the Primary Air Quality Standards for
Oxides of Nitrogen (Nitrogen Dioxide), February 9, 2010.

The secondary annual air quality standard for oxides of nitrogen is 53 parts per

billion (ppb), annual arithmetic mean concentration, measured in the ambient air as
nitrogen dioxide. The secondary ambient air quality standard is demonstrated when
the annual arithmetic mean concentration in a calendar year is less than or equal to
0.053 ppm. To demonstrate attainment, an annual mean must be based upon hourly
data that are at least 75 percent complete or upon data derived from manual methods
that are at least 75 percent complete for the scheduled sampling days in each
calendar quarter.

8.2 The primary and secondary air quality standards for nitrogen dioxide are as set forth in 40

CFR Part 50.11, February 9, 2010.

02/01/1981

9.0 Hydrogen Sulfide

9.1 The average concentration of hydrogen sulfide taken over any consecutive three minutes
shall not exceed 0.06 ppm.

9.2  The average concentration of hydrogen sulfide taken over any consecutive 60 minutes shall
not exceed 0.03 ppm.

02/01/1981 insert effective date of revision

10.0 Lead

i -The national primary and secondary ambient air quality standard for
7




lead (Pb) and its compounds are 0.15 micrograms per cubic meter (ug/m°), arithmetic mean

concentration over a 3-month period measured in the ambient air as Pb. The national primary and

secondary air quality standards are set forth in 40 CFR Part 50.16, National Primary and Secondary

Ambient Air Quality Standards for Lead November 12, 2008.

02/41/2003 insert effective date of revision
11.0 PMg and PM, 5 Particulates

111

11.2

The Primary and Secondary Ambient Air Quality Standards for Particulate Matter, measured
as PMy are:

1111

11.1.2

The primary and secondary air quality standards for PM;o are 150 micrograms per
cubic meter (ng/m®), 24 hour average concentration. The standards are attained when
the expected number of days per calendar year with a 24-hour average concentration
above 150 pug/m®, as determined in accordance with 40 CFR, Part 50, Appendix K,
Interpretation of the National Ambient Air Quality Standards for Particulate Matter,
October 17, 2006, is equal to or less than one._The national primary and secondary
air_quality standards are set forth in 40 CFR Part 50.6, National Primary and
Secondary Ambient Air Quality Standards for PM;,

The Primary and Secondary Ambient Air Quality Standards for Particulate Matter, measured
as PMys are:

1121

11.2.2

The 24-hour primary and secondary air quality standard is 6535 micrograms per
cubic meter (Fug/m®), 24-hour average concentration. The 24-hour primary ane
secondary-P and secondary PM, s standards are met when the 98™ percentile 24-hour
concentration, as determined in accordance with 40 CFR, Part 50, Appendix N, as

38758Interpretation of the National Ambient Air Quality Standards for PM;s,
January 15, 2013, is less than or equal to 65-35 pg/m°, The national 24-hour hour
primary and secondary air quality standards are set forth in 40 CFR Part 50.13,
National Primary and Secondary Air Quality Standards for PM, 5. October 17, 2006.

The primary annual air quality standard is 152.0 micrograms per cubic meter (pg/m®)
annual arithmetic mean concentration. The annual primary and-secondary—PM;s
standards are met when the annual arithmetic mean concentration, as determined in
accordance with 40 CFR, Part 50, Appendix N, as—feund-in-theFederal-Register
datedJuly-18-1997 -6npage-38756—38757Interpretation of the National Ambient

8
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Air Quality Standards for PM,s, January 15, 2013, is less than or equal to 152.0
ng/m®. The national annual primary and secondary air quality standards are set forth
in 40 CFR Part 50.18, National Primary and Secondary Air Quality Standards for
PM, s January 15, 2013.

The secondary annual air quality standard is 15.0 micrograms per cubic meter

(ug/m®) annual arithmetic mean concentration. The annual secondary PM s standards
are met when the annual arithmetic mean concentration, as determined in accordance
with 40 CFR, Part 50, Appendix N, Interpretation of the National Ambient Air
Quality Standards for PMys January 15, 2013, is less than or equal to 15.0 pg/m®.
The national annual primary and secondary air quality standards are set forth in 40
CFER Part 50.13, National Primary and Secondary Air Quality Standards for PM, s
October 17, 2006.




Title 29 State Government

Chapter 101. Administrative Procedures
Subchapter 1. Policy and Definitions
810117. Public Hearings

Administrative Requlations
For
Public Hearings on Permits and Licenses

Section 1. Authority of the Secretary and Overview

a) The Secretary of the Department of Natural Resources and Environmental Control
(“Department™) is authorized hold a public hearing on matters pending a final decision before the
Department, as provided in Title 7 of the Delaware Code. These Guidelines set forth the procedures
for a public hearing on a permit or license application. The Secretary may delegate the authority to
preside over a public hearing to a subordinate, who may also delegate the authority to any
person. The Department determines if a public hearing should be held based upon the mission and
policies of the Department, the best interests of the State, and pursuant to applicable laws and

requlations.

b) These Procedural Guidelines for Public Hearings on Permits and Licenses
("Guidelines™ apply only to public hearings held on permit or license applications under 7 Del. C.
Chapters 60 (Environmental Control), 63 (Hazardous Waste Management), 66 (Wetlands), 70
(Coastal Zone Act and 72 (Subagueous Lands). The programs under Chapter 60 subject to these
Guidelines include: Air Quality Management, Wells, National Pollutant Discharge Elimination
System (NPDES), Solid Waste, Water Allocation, Solid and Hazardous Waste, Wetlands and
Subaqueous Lands. The term "public hearing" in these Guidelines refers only to public hearings
conducted under the authorities listed above. In public hearings on initial permits and licenses
pursuant to authorities and programs other then those listed above, a hearing officer may use these
Guidelines as an advisory resource in appropriate proceedings.

C) The public hearings held pursuant to the programs listed in subsection (b) above do
not fall within the scope of the procedural requirements applicable to the Department in the
Delaware Administrative Procedures Act, 29 Del. C. Ch. 101, with the exception of public hearings
under the Coastal Zone Act, which are made subject to APA by the Regulations Governing
Delaware's Coastal Zone, Section O.4.

d) The Department intends to make these Guidelines consistent with all statutes
applicable to the Department, and with the Department's regulations, but in the event that there is a
conflict between these Guidelines and such statutes and regulations, the statutes and regulations
control. Selected statutory provisions and sections of the Department's Regulation are cited within
these Guidelines for convenience, and such citation is not to be construed as restricting any private
rights independent of the legal provision cited.

e) These Guidelines are provided to give applicants and the public an overview and
idea of what to expect in a public hearing. These Guidelines are advisory only, and are limited to
the intentions and expectations of the Department. The Department may need to make exceptions
from these Guidelines in its discretion under appropriate circumstances. Nothing in these
Guidelines is intended to bind the Department or to create any due process or other rights in any

10



persons. Many of the Guidelines are advisory to the Hearing Officer, and the Hearing Officer
retains all full and due discretion to determine and tailor the best course of action under the
circumstances at hand. These Guidelines are not intended to affect substantive rights.

Section 2. General Guiding Principles

a) The purpose of a public hearing is to provide the public with an opportunity to be
heard and for those comments to be part of a record upon which decisions regarding permits and
licenses are made. A member of the public is not a party to the proceeding by the fact of having
requested the hearing, and as such, is not entitled to rights such as the right to cross examine,
provided that, in the hearing officer's discretion, questions may be presented to participants.

b) The Department will conduct its public hearings in an open and fair manner, which
should encourage public participation, within reasonable time limits and other practical constraints.
The Department and all other public hearing participants should respect the views and opinions
expressed during the public hearing. All participants in the public hearing process, including an
applicant, the public and the Department, are expected to conduct themselves with the utmost
courtesy and respect for others, and to comply with the decisions and rulings of the Hearing Officer.

Section 3. Guidelines for Timeliness

Permit and license applications shall be acted on in a timely manner by the Department as follows:

a) In the event that a public hearing is held, the Hearing Officer shall issue a report to the
Secretary within four months of the closure of the record.

b) If the record is reopened, the report shall be issued within 6 months of the initial closure
of the record.

c) The Secretary shall issue a decision on the application within two months of the receipt
of the report from the Hearing Officer.

d) In the event that either the Hearing Officer or the Secretary finds it necessary to have
additional time to issue the report, Secretary’s report or decision, the Hearing Officer or
the Secretary shall publicly announce the reason for the delay and establish a new date
for delivery of the report, Secretary’s Order or decision.

Section 4. Public Notice

a) The purpose of the public notice is to inform the public of the pending action, so that
the public may request in writing a public hearing within a specified time period.

b) The public notice should occur through publication as a legal classified
advertisement. This generally consists of publication in a newspaper of general circulation in each
county in which the subject of the proposed notice may take place and in a newspaper of general
circulation throughout the State. The legal notice will include a description of the pending action
and its location. It will also provide information on how a member of the public may contact the
Department to obtain further information about how to request a public hearing.

C) The public notice should provide the public with at least 15 days from the date of
publication of the legal notice to request a hearing. However, the Department may determine longer
time periods may be appropriate or required to accommodate other legal requirements or as
warranted by the nature of the pending action.

11



d) For more specific information on public notice on permit and license applications
and particular legal requirements, See 7 Del. C. 88 6004, 6312, 6608, 7005, and 7205; Requlations
Governing Solid Waste, Section 4.A.2; Title 7, Delaware Administrative Code, 1102 Air Quality
Management Regulations, Section 12; Requlations Governing the Construction and Use of Wells,
Section 12; Requlations Governing the Allocation of Water, Section 4.02 F and G; Regulations
Governing the Control of Water Pollution, Sections 511-513; Title 7, Delaware Administrative
Code, 7501 Marina Regulations, Sections 4.3.2.4 and 4.3.2.5; Title 7, Delaware Administrative
Code, 7502 Wetlands Reqgulations, Sections 11.0; Guidance Document for the Delaware
Regulations Governing the Location of Hazardous Waste Storage, Treatment, and Disposal
Facilities, Section (b); and Regulations Governing Delaware's Coastal Zone, Sections N and O.

Section 5. Request for a Public Hearing

a) A person may request a public hearing on a pending action that was the subject of a
public notice, by hand-delivery, U.S. mail or e-mail, to the Department's contact person for the
application, a meritorious request for a hearing, which should indicate the following: 1) a familiarity
with the Department’s pending action, and 2) a reasoned statement of the probable impact of the
pending action. In addition, the request should include the person’s name and address, and, if
available, a telephone number and e-mail address. The request for a hearing must be received by
the Department on or before the time deadline specified in the public notice.

b) The Department will notify the person(s) requesting the public hearing of its decision
on whether or not to hold a public hearing.

C) For each pending matter, the Department will maintain a list of persons who may be
affected by the Department’s final decision as an “Interested Persons List.” The Department intends
to include on the Interested Persons List each person who provided the Department with a name and
address in _order to receive Department communications on the specific pending matter. The
Department may add additional names based upon a person’s involvement in any preliminary or
prior decisions. The Interested Persons List should include: 1) all persons who requested to be
added to the Department’s mailing list pursuant to a public notice or the Department determined
should be added due to their prior interest; 2) all persons who provided their name and address on
the Interested Persons List at the public hearing or who submitted timely written comments to the
Department, and 3) the person who applied for the requlatory permission that was the subject of the
public hearing. The Department will use such lists to communicate regarding issues associated with
a hearing such as extensions of deadlines for comments, reopening of the record and notification of
final decisions.

d) For more specific information on requests for public hearings on permit and license
applications and particular legal requirements, See 7 Del. C. 88 6004, 6312, 6608, 7005, and 7205
and applicable requlations. See also Section 3.d. supra.

e) After consultation to the extent practical with all persons requesting the public
hearing and with the applicant, the Department will schedule a public hearing at a location
convenient and suitable for the public to attend and reasonably near the subject of the public

hearing.

) Section 4, subsections (a), (b), (d) and (e), are not applicable to requests for permits
for manufacturing land uses and for the expansion or extension of nonconforming uses under the
Coastal Zone Act because the public hearing is mandatory under 7 Del. C. § 7005(a).
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Section 6. Informal Pre-hearing Procedures and Public Workshop

a) Public Workshop -- Prior to holding a public hearing, the Department may hold one
or more public workshops. The public workshop is a chance for the Department, the applicant, and
the public to exchange information and ideas in an informal setting, with the goal of enhancing the
public's ability to make meaningful, helpful and insightful comments at the public hearing. The
Department will make efforts to hold a public workshop, at a location and time convenient to the
public, in order to allow the public to learn about the pending action in a more informal setting. The
Department may provide notice of a public workshop in the same manner as notices of pending
actions, except that the time for adequate notice may be reduced if warranted by time
constraints. Consistent with the informal nature of the public workshop, it will not be transcribed or
recorded. A Department representative will preside over a public_ workshop. Department and
applicant representatives should answer, to the extent reasonably possible and prudent, all relevant,
material, non-privileged, and not unduly burdensome, guestions and requests for information at the
public workshop. The Department and applicant may provide information at a later date if
additional time is needed to answer a guestion or to provide the requested information. The
Department’s presiding representative at a public workshop may make a decision concerning any
dispute over any information requested at a public workshop. All attendees should comport
themselves accordingly. To preserve the informal setting, the public hearing will ordinarily not
refer back to the proceedings of the public workshop, and documents distributed at the public
workshop will ordinarily not be included in the record, provided that use of such documents in a
public workshop is not by itself grounds for excluding such documents from the record.

b) Informal Pre-hearing Procedure -- The Department may hold informal meetings or
conference calls, prior to the public hearing, with the applicant and persons requesting the public
hearing, that may seek to resolve the request for a public hearing and may employ alternative
dispute resolution techniques in order to achieve a complete or partial consensus. If all persons
requesting the public hearing agree to withdraw their requests, the Department may choose to not
hold the public hearing, and if so, the Department will make efforts to inform the public.

Section 7. Notice of a Public Hearing

a) The Department will provide public notice of the public hearing in the manner
provided in Section 3, except that the notice will allow the submission of timely written comments,
including questions, if a person cannot attend the public hearing or otherwise may want to submit
comments in writing.

b) The public notice also should be provided to any person entitled to receive a public
notice pursuant to law or requlations, including but not limited to the applicant and all persons
requesting the public hearing.

c) Written comments are to be submitted at or before the public hearing, but the time to
submit written comments may be extended in the discretion of the Hearing Officer.

Section 8. The Hearing Officer, Conduct of the Public Hearing, and the Record

a) The Hearing Officer will open the public hearing at the designated time and place
and concisely explain the nature and purpose of the public hearing and the scheduled reasonable
time to conclude the hearing. The Hearing Officer will request that each person present at the
public hearing identify themselves on a list of persons in attendance at the hearing. The
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identification should include their name and address, including e-mail address, and telephone
number. The list will be used to identify public speakers and to inform the persons of the
Department’s final action.

b) The Hearing Officer is charged with taking and analyzing the comments and
evidence, and making a Report. The Report will consist of recommended findings of fact,
recommended conclusions of law, and a recommended decision. The standard of proof for each
findings of fact is by a preponderance of the evidence. While the making of a Report is standard
practice, it is not required by law and the record of some hearings may not include a Report.

C) The Hearing Officer may allow the Department and applicant to _make brief
introductory statements to assist in the public’s understanding of the subject matter of the public
hearing. The Hearing Officer may allocate time among the public speakers to allow the opportunity
to _hear from all public speakers within the scheduled hearing time. The Hearing Officer may
arrange the order of the public speakers for the convenience of all concerned. Once all public
speakers have been heard from initially, the Hearing Officer may allow the remaining time for any
public speakers to speak. The Hearing Officer may allow questions from the public in attendance.
Answers to relevant questions, at the discretion of the Hearing Officer, may be provided at the
hearing or in written form following the hearing and included in the Record.

d) The Hearing Officer may make rulings as needed and otherwise take action to
maintain proper decorum and civility during the public hearing. The Hearing Officer may exercise
discretion to exclude comments that are irrelevant, immaterial, repetitive, unduly burdensome,
offensive, inappropriate, or of limited probative value, including questions or requests for
information. Persons not complying with the Hearing Officer's ruling, or otherwise disrupting the
public hearing, are subject to removal from the public hearing and other sanctions including
criminal prosecution for disorderly conduct. .

e) The Hearing Officer has the authority to collect and seek information to facilitate the
development of a proper and informative record upon which the permit or license decision can be
prudently and effectively decided. The record should include the legal notices and other underlying
procedural documents, the transcript of the public hearing, and any non-privileged documents
provided to the Hearing Officer, or relied upon, in making the Report. The Hearing Officer will
retain_custody and control of the record in such a way that the record will be available for the
Secretary's review. Once the Secretary's Order is issued, the Hearing Officer will retrieve the record
and retain custody and control of it until such time as it is certified and transmitted to the
appropriate appellate body by the Hearing Officer or until after the time for appeal has
expired. Every document in the record should be marked in sequential lettering or
numbering. Every document introduced at the public hearing should be identified by the Hearing
Officer on the transcript, by heading and by the person offering it.

) Pertinent_information previously determined to be confidential information and
protected from public release, under the Department’s Freedom of Information Act Requlations 8§ 6,
may be considered and relied upon by the Hearing Officer and the Secretary, but will remain
confidential and protected from public release. This confidential information considered and relied
upon by the Hearing Officer or the Secretary will be filed under seal when the record is certified and
transmitted to the appropriate appellate body by the Hearing Officer.

q) The Hearing Officer may close the record for public comments at the conclusion of
the public hearing. The Hearing Officer may determine that the hearing will be continued or that the
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record will remain open for a certain time period in order to allow an additional written or oral
comment at a continued public hearing.

h) The record may be re-opened after it has closed to allow consideration of new
important information. A person may request that the record be re-opened by submitting a written
request to the Hearing Officer that includes the new and important information that should be
considered, and provide an adequate explanation of the reasons the information was not provided
when the record was open. In the exercise of discretion, the Hearing Officer will consider whether
the delay is justified balanced against the value of the information expected to be received. The
Hearing Officer will determine whether the re-opening of the record requires further public notice
and whether additional public comments will be accepted.

) The Hearing Officer will make his Report solely based on and relying on facts in the
record. The Hearing Officer will not prejudge the matter and will consider the
public comments with an open mind; The Hearing Officer will not make a final
judgment on an appropriate outcome until after the close of the record.

Section 9. The Role of the Department and an Applicant

a) The applicant is expected to participate at the public hearing through the presence of
knowledgeable representative(s) capable of answering relevant questions on the subject matter of
the public hearing. In appropriate cases and circumstances, the Hearing Officer may need the
applicant to file complex, technical testimony in writing prior to the public hearing. The applicant
may appear personally or by counsel at the public hearing and produce any competent evidence on
the applicant's behalf. The Department may provide the applicant with questions prior to the public
hearing which may be answered at the public hearing by the applicant. The burden is on the
applicant to demonstrate that the applicant has complied with and fulfilled all programmatic and
other requirements to be considered for the permit or license, and that the applicant should be
granted the permit or license, consistent with sound public policy and applicable statutory and
requlatory directives including without limitation 7 Del. C. 88 6001, 6301, 6602, 7001 and 7201.

b) The Department intends to have knowledgeable staff at the public hearing familiar
with the application, who can address anticipated issues. When the subject of the public hearing is a
draft document/permit/plan of the Department, Department staff will explain the basis for the draft,
and a greater degree of participation by Department staff can be expected. For all other public
hearings on permit applications, Department staff ordinarily will not be in a position to provide any
recommendation as to the appropriate and ultimate disposition of the permit application.

c) The Hearing Officer can draw on the technical assistance of the Department’s
experts after the close of the record, in reviewing the record and answering technical questions and
such assistance need not be included or reflected in the record. _

d) The applicable Division(s) of the Department may prepare a memorandum
(“Response Document™), for inclusion in the record, to assist the Hearing Officer or otherwise
respond to guestions or issues raised as part of the public hearing process. The Response document
may explain the reasons supporting one or more positions, and may include the Division's proposed
recommended action or permit.
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Section 10. Issuance of a Secretary’s Order

a) The Secretary will issue a final written Order as the Department’s final decision,
which shall be effective on the date as stated in the Order (“Order”). The Order may adopt, reject or
modify, in whole or in part, the Hearing Officer’s Report, or remand for further development of the
record or consideration of other information or concerns.

b) The Order may direct and delegate implementation of the Order.

c) The Department intends to serve the Secretary’s Order on the permit applicant, and
on all person(s) who requested the public hearing, by appropriate means such as personal service or
by U.S. mail or e-mail, and will otherwise serve it as required by law,

d) The Department also intends to provide notice of the issuance of the Secretary's
Order by U.S. mail or e-mail, to all interested persons as determined in Section 4, List of Other
Interested Persons.

e) Appeals of the Secretary's Order shall be as provided in the applicable

provisions of the Delaware Code and the Department's Regqulations.
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7 DE Admin. Code 1101: Definitions and Administrative Principles

02/01/1981 insert effective date of revision

3.0 Administrative Principles

3.1

3.2

3.3

3.4

3.5

In certain regulations, air quality standards will be established. These standards shall not be
interpreted to allow significant deterioration of existing air quality in any portion of the
State; otherwise; they shall be paramount in matters pertaining to the control of air pollution
throughout the State.

In addition to or supplemental to these air quality standards, certain emission requirements
will be specified. Such emission requirements are selected as minimum controls necessary to
ensure a reasonable quality of air throughout the State. Where it is established that these
emission requirements are inadequate to attain or maintain the applicable air quality
standard, the Department shall exercise its authority to require additional control measures.

The Department intends to have regulations adopted governing the control of air pollution as
rapidly as practicable. The lack of Regulation governing an air contaminant or combination
of air contaminants will not prevent the Department from taking any and all actions
necessary to maintain a reasonable quality of air throughout the State.

If any part of 7 DE Admin. Code 1100these—regulations, or the application of any part
thereof, is held invalid or unconstitutional, the application of such part to other persons or
circumstances, and the remainder of 7 DE Admin. Code 1100 these-Regulations shall not be
affected thereby and shall be deemed valid and effective.

The Department may enter into agreement or agreements on a regional basis for the purpose
of attaining air quality goals. Such interstate agreements shall facilitate the attainment and
maintenance of air quality standards.
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7 DE Admin. Code 1104: Particulate Emissions from Fuel Burning Equipment

02/01/1981 insert effective date of revision

1.0 General Provisions

11

1.2

1.3

1.4

1.5

The emission of particulate matter from fuel burning equipment shall be controlled to a limit
that shall meet the ambient air quality requirements.

The provisions of this Regulation shall not apply where the heat input_capacity of te-the
equipment is less than 1,000,000 BTU per hour.

The provisions of this regulation shall not apply to equipment or operations whose emissions
are controlled by 7 DE Admin. Code 1105 or 7 DE Admin. Code 1107 or 7 DE Admin.
Code 1129.

For purposes of this Regulation, the heat input value shall be based upon the manufacturer's
guaranteed maximum input or the Department's calculated input_capacity.

The provisions of this Regulation shall not apply to the start-up and shutdown of equipment
which operates continuously or in an extended steady-state when emissions from such
equipment during start-up and shutdown are governed by an operation permit issued
pursuant to the provisions of 2.0 of 7 DE Admin. Code 1102.

02/01/1981

2.0 Emission Limits

No person shall cause or allow the emission of particulate matter in excess of 0.3 pound per

million BTU heat input, maximum two-hour average, from any fuel burning equipment.
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7 DE Admin. Code 1114: Visible Emissions

074741984 insert effective date of revision

1.0 General Provisions

11

1.2

1.3

The purpose of this regulation is to control the emissions of visible air contaminants from all
stationary sources except electric arc furnaces and their associated dust-handling equipment
as set forth in 2.2 of this regulation.

Measurements of air contaminant visibility shall be in accordance with accepted practices of
Ringelmann values or opacity percentages.

The provisions of this regulation shall not apply to the start-up and shutdown of equipment
which operates continuously or in an extended steady state when emissions from such
equipment during start-up and shutdown are governed by an operation permit issued
pursuant to the provisions of 2.0 of 7 DE Admin. Code 1102.

2.0 Requirements

2.1

2.2

No person shall cause or allow the emission of visible air contaminants or smoke from a
stationary or mobile source, the shade or appearance of which is greater than 20% opacity
for an aggregate of more than three minutes in any one hour or more than 15 minutes in any
24 hour period. For guideline purposes only, Shade Number 1 of the Ringlemann Smoke
Chart coincides with the regulatory limit of 20% opacity, when observing black smoke.

The requirements of 2.1 of this regulation shall not apply to electric arc furnaces, and their
associated dust-handling equipment, with a capacity of more than 100 tons which are
governed by 7 DE Admin. Code 1123.
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Repeal of all regulatory language is proposed.
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1995 1996 1997 1995 MO
Heat Input Heatlnput Heatlnput HeatInput Emission Rate

OPERATOR PLANT UNIT (MMBTU) (MMETL) (MMBTU) (MMBTU) (IbMMBTU) Allocation
D-FD MCKEE RUN 1 0 50446 S7701 100459 0368 19
D-FD MCKEE RUN 2 386706 59925 940926 128566 0368 53
D-FD MCKEE RUN 3 1336784 957093 975350 1479802 015 119
D-FD AN SANT 1 51900 45590 51702 93782 015 7

FIRST STATE ~ FIRST STATE 127 B42482 331239 802817 703689 0614 250

COMECTIY  CHRISTIANASUE 11 54550 15880 36385 5GBS 015 5
CONECTIY  CHRISTIANASUBE 14 54067 18804 30481 75256 015 B
CONECTIY — DELAWARE CITY 10 10962 3369 14401 1721 0596 5
CONECTI EDGE MOOR 3 2620203 2545577 2930860 2409740 015 234
COMNECTIY EDGE MOOR 4  I7IEEB4 4772838 4069197 4731992 0.15 400
CONECTI EDGE MOOR 5 G395495 6634821 5502246 7E3S136 015 601
CONECT EDGE MOOR 10 12039 7550 5953 4330 0598 4
COMECTIY  MADISON STREET 10 8239 5630 5767 53285 0596 4
CONECTIY WESTSUBSTATION 10 21026 5094 11599 16191 0598 7
CONECTI HaY ROAD 1 2841727 2563987 1491606 1665519 015 227
CONECTI HaY ROAD 2 2229278 2677121 831204 1829101 015 215
CONECT HaY ROAD 3 5OBS99 2634517 1343496 1684522 015 184
MOTTW, DELAMARE CITY 2 1022882 1248427 1298731 1266865 017 123
MOTTWE, DELAMARE CITY 105 0 BE1482 939273 1100754 017 97
MOTTW, DELAMARE CITY 12 1563456 1364509 1401081 1501542 017 146
MOTTWE, DEL&MARE CITY 19 158563 215049 0 0 017 18
MOTTWA, DELAMARE CITY 34 1008710 1177668 1263378 1151553 017 116
MOTTW, DELAMVARE CITY 67 492647 1120816 1465546 1960436 015 144
MOTTWE, DELAMVARE CITY 63 1827653 1834264 1953920 1577047 015 160
MAOTTA, DEL&MARE CITY 69 1578837 1865021 1591042 1660522 015 159
MOTTWE, DELAMARE CITY 70 1825849 1933117 1905578 1806235 015 162
MOTTWA, DELAMARE CITY 72 1249817 0 0 0 017 119
MOTTWE, DELAMVARE CITY 74 1340710 1340142 1507433 1524850 017 145
MOTTWA, DELAMARE CITY  CT 0 0 0 0 015 0
MAOT TR, DEL&MARE CITY  CT 0 0 0 0 015 0
COMECTIV  INDIAN RIVER 1 2346108 1891753 1862828 2095177 015 167
CONECTI  INDIAN RIVER 2 1738093 2176161 2226615 2371839 015 193
COMECTI  INDIAN RIVER 3 3789624 3JE27TEE0 4216963 4520919 015 368
CONECTIV  INDIAN RIVER 4 §304494 8250941 BE3SE91 897E5I7 015 727
CONECTR  IMDIAN RIVER 10 29472 11931 28745 43603 0598 14

Total 5227
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Repeal of all regulatory language is proposed.
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7 DE Admin. Code 1352: Regulations Governing Aboveground Storage Tanks
PART A
4.6 Retrofitting/Upgrade of ASTs

4.6.1 AST Owners and Operators shall notify the Department of all Retrofits or Upgrades of
an AST on a form provided by the Department at least ten (10) days prior to beginning the Retrofit
or Upgrade work.

4.6.2 If within the ten (10) day period, the required notification to the Department is
completely satisfied, the Retrofit or Upgrade construction may proceed without waiting for the
expiration of the 10 days.

4.6.3 If within sixty(60)-days one (1) year after initial notification to the Department work
has not commenced, a new registration form must be submitted to the Department.

5.0 Alternative Procedures Approval Requirements

5.1 The Owner and Operator of an AST subject to the provisions of these Regulations may
request in writing a determination from the Department that any requirement of these Regulations
shall not apply to such AST, and shall request approval of an alternative procedure as required.

5.2 The Department in its discretion may approve alternative procedures or technology or a
combination of alternative procedures or technologies not specified in the Regulations if the
following requirements are met. The requirements must be submitted in writing and shall set forth
as a minimum the following information:

5.2.1 Name and location of the Facility and the specific AST(s) for which an alternative
procedure is sought;

5.2.2 The specific provision of the Regulations for which an alternative procedure is sought;
5.2.3 The contents of the AST,;

5.2.4 The basis for the alternative procedure, including but not limited to the technical
difficulties that would result from compliance with the established provision;

5.2.5 The alternative procedure or technology for which approval is sought; and

5.2.6 Documentation that demonstrates that the alternative procedure or technology meets or
exceeds the performance standard for approved technologies and that the alternative procedure or
technology offers a no less stringent degree of protection for human health, safety or the
environment as would the requirements specifically established in these Regulations.

5.3 The Department will provide a written response within ninety (90) days to all requests for
alternative technology approvals. The request may be denied, approved or approved with
conditions. If the technology or procedure or a combination of technologies or procedures is
approved, the Owner and Operator must comply with any conditions imposed by the Department on
its use to ensure the protection of human health, safety or the environment.
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5.4 In the case of a denial of a request under this Section the Department will respond to the
request stating the justification for the denial.

PART B

INSTALLATION AND UPGRADE REQUIREMENTS FOR NEW AND EXISTING
ABOVEGROUND STORAGE TANKS

1.0 General Requirements For All New Aboveground Storage Tanks and AST Relocations

1.1 AST Owners and Operators shall notify the Department at least sixty (60) days prior to
installation of all proposed New ASTs or Relocated ASTs used for storing Regulated Substances.

1.1.1 the date of installation;

1.1.2 location including the address and a plan view dimensioned drawings of the facility of
sufficient detail to locate the AST's with respect to the property lines and buildings or other
structures located on the property and showing the relation of the AST to the site and the site to the
surrounding area;

1.1.3 type of AST and piping Leak Detection system;

1.1.4 description of the Regulated Substance to be stored including CAS registry number or
numbers if available;

1.1.5 type of overfill protection device;

1.1.6 detail showing the proposed method of Secondary Containment;

1.1.7 the design of the proposed Cathodic Protection System, if applicable;

1.1.8 description of the AST(s) to be installed, including dimensions, capacity, material of
construction, manufacturer's name and address, model number, supplier's name and address, and

any other information that completely describes the AST,;

1.1.9 description of piping to be used, including Pipe diameters, materials, connections, and
piping diagrams, as applicable;

1.1.10 any other information that will accurately convey the intended AST configuration.

1.2 No new ASTs shall be constructed of wood or concrete after the effective date of these
Regulations.

1.3 Upon notification by the AST Owner and Operator, a review by the Department of the
notification and accompanying documents must be made for compliance with the requirements for
new ASTSs or Relocate ASTs.

1.3.1 A formal letter of approval or denial of the installation shall be issued by the
Department to the Owner and Operator within sixty (60) days of the Department's receipt of the
installation notification and supporting documentation as specified in § 1.1 of this Part.
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1.3.2 If a denial is issued, all required corrections and compliance with the new AST
requirements or Relocated AST must be met before the installation can be approved.

1.3.3 If within the sixty (60) day notification period, the Department or its designee issued a
formal letter of approval, the installation of the AST may begin.

1.4 Approval letters must be posted at the construction site at the facility where the new AST
installation or AST Relocation is in progress.

1.5 During construction, an Owner and Operator shall not cause or allow a substantial design
change which is not in accordance with the approved plans and all terms and conditions of the
Department's approval.

1.6 The design engineer of record must approve in writing any and all substantial design changes
and resubmit to the Department for formal approval.

1.7 A formal approval of installation shall be valid for one year from the date of approval. If
construction of the AST is not initiated within one year of issuance of the Department's letter of
approval, the Owner or Operator must request an extension in writing, including the cause for the
delay and the expected date of construction initiation, or the approval shall lapse. For the purpose
of this rule, initiated shall mean construction equipment commonly used in Facility or system
construction has been mobilized to the site and that materials used in the construction of the Facility
or AST have been delivered to the site and construction has begun.

The DAQ recommends that the following changes to Section 3.0 of 1101 be made as a result of this
comment:

3.4 If any part of 7 DE Admin. Code 1100 these+egulations, or the application of any
part thereof, is held invalid or unconstitutional, the application of such part to other
persons or circumstances, and the remainder of 7 DE Admin. Code 1100 these
Regulatiens-shall not be affected thereby and shall be deemed valid and effective.
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Amendments To
Delaware’s Regulations Governing Solid Waste

Executive Order 36
Proposed Amendments

Delaware Department of Natural Resources and Environmental Control
Division of Waste and Hazardous Substance
Solid and Hazardous Waste Management Section
89 Kings Highway
Dover, DE 19901
Phone: 302.739.9403
Contact: Bill Davis
William.BDavis@state.de.us

ID # Description Page
1 Infectious Waste Packaging 2
2 Infectious Waste Labeling 3
3 Landfill Cover 4

NOTE: For the purposes of this amendment package only those sections of the hazardous waste
regulations shown herein are affected. The remaining sections of the DRGHW are not affected and
are unchanged. Proposed additions are indicated with underlines, and deletions are indicated with

strikethroughs.
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DRGSW AMENDMENT 1:

Infectious Waste - Packaging

Packaging Requirements - The amendment supports the use of alternative packaging for infectious
waste provided the packaging is consistent with federal DOT and OSHA requirements and has
received prior approval from the Department of Natural Resources and Environmental Control.

11.8.2 Packaging Requirements

All infectious waste shall be packaged as feHows: set forth below, unless an alternative packaging
protocol has been approved in writing by the Department.

11.8.2.1 All infectious wastes, other than sharps, shall be packaged as follows:

11.8.2.1.1 Waste shall be contained in two (one bag inside the other) RED BAGS. The bags shall be
individually tied or sealed. As a bag or other container becomes full, it must be
immediately sealed, packaged, labeled and managed as described in this part.

11.8.2.1.2 All bags containing infectious waste shall be red in color. Waste contained in red bags
shall be considered infectious waste and managed as infectious waste.

11.8.2.1.3 Bags shall be sealed by lapping the gathered open end and binding with tape or closing
device such that no liquid can leak.

11.8.2.1.4 In addition to the plastic bag containers described in this section, all infectious wastes
must be enclosed in a double-walled corrugated fiberboard box or equivalent rigid
container before it is transported beyond the site of generation.

11.8.2.2 Sharps shall be contained in leakproof, rigid, puncture resistant containers that are tightly
lidded. As soon as the first sharp is placed in an empty container, the container shall be
labeled with the word "SHARPS", and the Biological Hazard Symbol.

* Kk Kk k%

11.8.4 All infectious substances that are transported must be packaged as described in the most
current edition of 49 CFR 173.496, even when that transport is wholly within the boundaries
of the State.

DRGSW AMENDMENT 2:

Infectious Waste - Labeling

Labeling Requirements - The amendment provides for the use of alternative labeling for infectious
waste, provided such labeling is consistent with federal DOT requirements and has received prior
approval from the Department of Natural Resources and Environmental Control.
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11.8.3 Labeling requirements. All infectious waste shall be labeled immediately after packaging. A
label shall be securely attached to the outer layer of packaging and be clearly legible. The
label may be a tag securely affixed to the package. Indelible ink shall be used to complete the
information on the labels, and the labels shall be at least three inches by five inches in size.
Labeling shall be performed as set forth below, unless an alternative labeling protocol has
been approved in writing by the Department.

11.8.3.1 The following information shall be included on label one:

11.8.3.1.1 The name, address and business telephone number of the generator,
11.8.3.1.2 "Infectious” or "Regulated Medical Waste" in large print,

11.8.3.1.3 "Pathological Waste," if pathological waste is included in the contents, and

11.8.3.1.4 The name, address and business telephone number of the hauler or other persons to
whose control the infectious waste will be transferred.

11.8.3.2 The following shall be included on label two: the Biological Hazard Symbol. The label

shal-be-net-less-than-three-by-five-inches. size and color shall meet the requirements set
forth in 49 CFR 172 Subpart E.

DRGSW AMENDMENT 3:

Landfill Cover

Landfill Cover — The amendment allows greater flexibility in the use of soil-equivalent and
alternative material as the final grading layer cover, provided prior approval is obtained from the
Department of Natural Resources and Environmental Control.

6.0 Industrial Landfills
6.8 Capping System

* Kk kK x

6.8.2 Composition of the capping system
The capping system shall consist of at least the following components:

6.8.2.1 A final grading layer on the waste, consisting of at least six (6) inches of soil or equivalent
material, to attain the final slope and provide a stable base for subsequent system
components. Daily and intermediate cover may be used for this purpose. Alternative
materials may be used for the grading layer with prior written approval by the Department.

6.8.2.2 An impermeable layer, consisting of at least:
6.8.2.2.1 A 30 mil geomembrane underlain by a geotextile, or

6.8.2.2.2 24 inches of clay at a hydraulic conductivity of 1 x 10-7 cm/sec or depth of equivalent
material having a hydraulic conductivity less than 1 x 10-7 cm/sec, such depth to be
determined based on the hydraulic conductivity of 24 inches of clay at a hydraulic
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conductivity of 1 x 10-7 cm/sec. Alternative materials may be used for the impermeable
layer with prior written approval of the Department.

6.8.2.3 A final cover consisting of:
6.8.2.3.1 Eighteen (18) inches of soil to provide rooting depth and moisture for plant growth, and

6.8.2.3.2 Six (6) inches of topsoil or other material approved by the Department to support the
proposed vegetation; or

6.8.2.3.3 A suitable layer of alternative material or combination thereof to assure adequate rooting
and moisture retention to support the proposed vegetation. The permittee shall propose a
suitable vegetation dependent upon the quality and characteristics of the topsoil and
compatible with the intended final use of the facility. Maintenance schedules and
application rates for fertilizer and mulch shall also be submitted for approval.
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7 DE Admin. Code 7502: Wetlands

6.0  Administrative Principles
6.1  Permit Required

6.1.1

6.1.2

6.1.3

6.1.4

6.1.5

6.1.6

Except for those activities that are listed as exempt in Section 6.1.4, no
activity may take place in the wetlands without a permit.

No person may commence or conduct work for which a permit is required until the
proper permit has been issued.

These regulations shall not apply to any segment of a project for which prior to
the effective date of the Wetlands Act (July 17, 1973), on-site construction was
begun and has not been voluntarily discontinued, as determined by: any aerial
photos, the limits of the project as described on any applicable permits, and other
evidence.

The following activities are exempt from these regulations: Mosquito control
activities authorized by the Department, construction of directional aids to
navigation, duck blinds, foot bridges, the placing of boundary stakes, wildlife
nesting structures, grazing of domestic animals, haying, hunting, fishing, and
trapping.

A permit obtained under these regulations does not exempt the applicant from
obtaining any other required permits.

If any part of these regulations or their application is held invalid or
unconstitutional, the application of the part to other persons or circumstances and
the remainder of these regulations shall not be affected.

6.2 Waiver: The Secretary may waive any provision of the requlations when warranted

under the following circumstances:

6.2.1

Life-threatening emergencies.

6.2.2

Actions are required for public safety for which sufficient time is not available to

follow the requlations.

6.2.3

When imminent or catastrophic damage or loss of major infrastructure is likely if

all provisions of the requlations are adhered to.

6.2.4

Where the authority of the Department under 7 Del.C. Ch. 66 overlaps with

another statute, including but not limited to Shellfish Grounds, 7 Del.C. Ch. 19;
Beach Preservation, 7 Del.C. Ch. 68; or Subagueous Lands, 7 Del.C. Ch. 72,
provided that the following criteria are met:

6.2.4.1 If, in the opinion of the Secretary, equal environmental impact review and

reqgulation of the activity would be provided by either statute; and

6.2.4.2 Waiver of these requlations would not be contrary to the purposes of this

chapter.

7.0 Condition for Permits
7.1 No permit will be issued to:

7.1.1

Dredge any channel through the wetlands deeper than the existing depth or the
controlled channel depth specified by the Corps of Engineers at the point of
connection to the adjacent navigable waterway to which the dredge channel is

72



directly connected. A lesser depth may be specified by the Secretary in furtherance
of the purposes of the Act.

7.1.2 Dredge any channel through the wetlands that has only one outlet to navigable
water through which the normal tide ebbs and flows unless the channel is
equipped, by aerators or other means, to maintain the Water Quality Standards for
Streams that are issued from time to time by the Department.

7.1.3 Dredge channels through the wetlands with sides more nearly vertical than a
slope that rises one foot vertically for each three feet of horizontal distance
except where conditions of soil composition prevent slope stabilization, so that
bulkheading must be used.

7.1.4 Utilize wetlands for any activity unless it:

7.1.4.1 Requires water access or water for the central purpose of the activity; and

7.1.4.2 Has no practicable alternative on adjoining non-wetland property of the
owner.
7.1.5 Building bulkheads on wetlands higher in elevation than the surface of the natural
land. Navigational aids that do not prevent the ebb and flow of the tide may be
higher.

8.0 Procedures for Applications

8.1  An application for a permit shall be filed with the Division of
Water.Envirenmental-Controk




Hoant with their tast | \dress

8.2 Permits or Letters of Authorization {Ful-Precedure) are required for any activity
occurring in wetlands with the exception of those activities listed as exempt in Section

6.1.4:
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8.35 Application Procedure: To obtain a Fype-H Permit or Letter of Authorization a
person shall apply in writing to the Division on forms provided for that purpose. The
application shall be submitted in duplicate and shall contain the following:

8.35.1
8.35.2

8.35.3

8.35.4
8.35.5

8.35.6

The name and address of the applicant.

A written explanation of the proposed activity and its need, including a plan of
the entire project of which the proposed activity is a part.

A list of the name and addresses of the owners, as listed with the County
Board of Assessment, of neighboring lands within 1,000 feet of the project and
any claimants of such ownership rights that are known to the applicant, with their
last known addresses.

Evidence of local zoning approval.

A map showing the location and boundaries of the area of the proposed activity and
the specific location of all proposed structures, filling, dumping and excavation.

A detailed plan of the proposed activity, drawn to an appropriate and uniform
scale, indicating the procedures to be used and the area(s) of existing and
proposed fill and excavation, of any; existing and proposed finished elevations; all
existing and proposed structures, sewage collection and treatment facilities, utility
installations, roadways, parking areas, and other related facilities, and the type of
equipment to be used, and the means of equipment access to the activity site.

8. 35.7 Evidence of ownership of the property on which the proposed activity will be

conducted, and, if the applicant is not the owner, written permission from the
owner to conduct the activity.

74



8.4

8.35.8 An Environmental Summary which includes an evaluation of the project in
relation to the factors listed in

Section 12.0

subheadings

and:

8.35.8.1 The reasons that structures cannot feasibly be located on adjacent
property of the owner other than wetlands.

8.358.2 Temporary and permanent changes which would be caused by the
proposed project and the impact of these changes on the project area and
adjacent areas.

8.35.8.3  Alternatives to the proposed action which would reduce or avoid

environmental damage.

8.35.8.4  All measures to be taken during and after the completion of the proposed
project to reduce detrimental effects.

8.35.8.5 Adverse environmental impact which cannot be avoided.

8.35.8.6  The Secretary may require more detailed evaluations in proposed
activities that have a major impact on wetlands.
Application Review: Within thirty (30) days following receipt of an application,
the Division shall notify the applicant in writing regarding its completeness. The
Division may declare the application to be complete for filing or may notify the
applicant of specific deficiencies. The Division, within fifteen (15) days following the
receipt of additional information to correct deficiencies, shall notify the applicant of
the completeness of the amended application. The application shall not be
considered to be filed in proper form until it has been declared complete by the
Division.8.5 Statewide Activity Approvals. The Department may adopt
statewide activity approvals for certain specified activities with limiting dimensions
and criteria which are considered to have minimal impacts on wetlands, water
quality, habitats, etc. The qualification of a project for a statewide activity approval
may require no review or will invoke an abbreviated review process for a decision by
the Department.
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Repeal of all regulatory language is proposed.
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Title 7 Natural Resources and Environmental Control
7500 Wetlands and Subaqueous Lands
7504 Regulations Governing the Use of Subaqueous Lands

2.9  Waivers. The SecretaryDepartment may waive any provision of these regulations
when warranted under the following circumstances:

2.9.1 Life-threatening emergencies.

2.9.2 Actions are required for public safety for which sufficient time is not available

to follow the
Regulations.

2.9.3 When imminent or catastrophic damage or loss of major infrastructure is likely

if all__provisions of the regulations are adhered to.

2.9.43 Where the authority of the Department under 7 Del.C. Ch. 72 overlaps
with another statute, including but not limited to Shellfish Grounds, 7 Del.C.
Ch. 19; Beach Preservation, 7 Del.C. Ch. 68; or Wetlands, 7 Del.C. Ch. 66,
provided that the following criteria are met:

2.9.43.1 If, in the opinion of the Secretary, equal environmental impact review

and regulation of the activity would be provided by either statute; and
2.9.43.2 Waiver of these regulations would not be contrary to the purposes of 7
Del.C. Ch. 72.

2.9.54 For facilities or activities which require a permit pursuant to the
Department Marina Regulations, the Department will waive the provisions of
Sections 3.01.B and 3.01.C of these Regulations.

2.9.65 The failure of the Department to enforce any of the provisions of these
Regulations, however, shall not constitute a waiver by the Department of any
such provisions.
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Title 7 Natural Resources and Environmental Control
3500 Tidal Finfish
3507 Black Sea Bass Size Limit; Trip Limits, Seasons; Quotas

3.0 It shall be unlawful for any commercial fisherman to land, to sell, trade and or barter
any black sea bass in Delaware unless authorized by a black sea bass landing permit issued by
the Department. The black sea bass landing permit shall be presumed to transfer with the vessel
whenever it is bought, sold, or otherwise transferred to an eligible transferee as defined in 7
Del.C. 82903, unless there is a written agreement, signed by the transferor/seller and
transferee/buyer, or other credible written evidence, verifying that the transferor/seller is
retaining the vessel’s fishing and permit history for purposes of replacing the vessel.

5.0 The Department may only issue a black sea bass landing permit for the pot fishery to a
person who is the owner of a vessel permitted by the National Marine Fisheries SerV|ce in
accordance with 50 CFR §§ 648.4-and-w i m M

#rem—]rg94—threegh—2991— pertalnlnq to black sea bass and was elther |ssued a black sea bass
landing permit by the Department in 2013 or was the transferee of black sea bass landing permit
issued by the Department as per 3507 (3.0). The number of black sea bass landings permits
issued by the Department for the pot fishery in any year will not exceed six.

6.0 The Department may only issue a black sea bass landing permit for the commercial
hook and line fishery to a person who has applied for and secured from the Department a
commercial food fishing license and a fishing equipment permit for hook and line_and was either
issued a black sea bass landing permit by the Department in 2013 or was the transferee of black
sea bass Iandlnq permit |ssued bv the Department as per 3507 (3. O) ar\el—subrm{ted—landmgs

andJme—durmg—a{—least—ene—yealLbeMeen—l—QQ#and—ZGQ% The number of bIack sea bass Iandlnqs

permits issued by the Department for the commercial hook and line fishery in any year will not
exceed thirteen.

1 DE Reg.1767 (5/1/98)
2 DE Reg. 1900 (4/1/99)
3 DE Reg. 1088 (2/1/00)
4 DE Reg. 1665 (4/1/01)
4 DE Reg. 1859 (5/1/01)

5 DE Reg. 2142 (5/1/02)
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6 DE Reg. 348 (9/1/02)

6 DE Reg. 1230 (3/1/03)
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