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MR SMALL: CGood evening. | think we
w Il go ahead and get started. W may have sone
folks cone in a little late to join us, but |
wanted to take just a mnute and thank you al
for com ng out this evening.

My nane is David Small. [I'mwth the
Departnment of Natural Resources and Environnental
Control. I'mthe deputy secretary there, and we

have a nunber of staff here this evening that may
help me if | need sonme help with answering
questions, but tonight is really about your
opportunity as citizens, as constituents, to
provi de feedback to the agency.

Hopeful Iy you know by now that in
June of |ast year, Governor Markell signed
Executive Order 36, and that really directed
agenci es such as DNREC and others to go through a
process of review ng regulations with a focus on
regul ations that are older than three years or
have not been anended in three years.

That is not to say that we won't
certainly accept comments on others, but that
will be the focus of our review

We are the third group of agencies to
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go through this process, and as you may know,
there are hearings through the rest of this week.
W are the first. DelDOT is this week, along
with the Departnment of State and the Depart nent
of Honel and Security. They will also be hol ding
hearings here at Del State this week during the
weekni ght s.

The goal of this process is once we
have recei ved public comrent, conducted our own
review, we will be presenting a report to the
governor in June about potential changes to
regul ations, and really the spirit in which this
executive order was drafted was to try and reduce
burden on constituents, on businesses here in the
State of Del aware.

| will also tell you that we had
hearings | ast week. W started in Sussex County,
and next week there will be hearings in New
Castl e County, and those will be at the Carvel
State O fice Building beginning on Tuesday
evening at 6 p.m, and that will be DNREC s
public hearing in New Castle County.

So if you forget sonmething that you
wi sh you had said tonight and want to cone back

Wilcox & Fetzer Ltd.





© 00N Ol WN P

NMNNMNNNNRRRRRRPRRRRPR
A OWONPFPOOONOOOGPMWNPEO

Page 4

next week, you're welconme to do that, or you can
al so submt comments, and we are accepting
coments until March 1st in this process.

Those conments can be submtted
online or | believe we have comment forns here.
That same comment formis available online. They
are avail able at the back of the roomif you
didn't pick themup on your way in. You can
submt themonline or you can mail themin to us,
and we have an address that you can send to our
of fices here in Dover.

| wll tell you that any changes that
cone through as a result of this process will, of
course, go through the Adm nistrative Procedures
Act requirenents, as well as any other applicable
requi rements that dictate, and we have sone that
are unique to the departnent.

Before | turn it over to any of you
who would like to make comments, what |'d like to
do is just give you a quick overview of the
agency. W are a very diverse agency within the
state. We touch a lot of different
constituenci es and issues, and before | get into
the organi zation, | will share that many of the
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regul ati ons that we adm ni ster come to us by way
of the federal governnent, and that is through
t he Environnmental Protection Agency, the C ean
Water Act, the Clean Air Act, for exanple, the
Federal Superfund Law.

They may al so come to us through the
US Fish and Wldlife Service, for exanple. W,
as part of our agency, manage fish and wildlife
popul ati ons through our Division of Fish and
Wldlife. So to the extent we need to remain
consistent with, for exanple, fishery managenent
plans or wildlife managenment plans or migratory
water fowl seasons, those standards are
of tenti mes handed down to us for adoption. So in
many cases our standards need to be as protective
or as stringent as the federal agencies that
del egate those authorities to us.

So keeping that in mnd, certainly we
are interested in all comments you may have, but
| think it should al so be noted that even though
t hese may be federal standards, federal
regul ations, it doesn't nmean that we can't take a
| ook at the process by which we adm nister these.

Those of you who do work with the
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agency and may be under a regulatory regi ne and
may have been involved in permtting with us, we
have over the years worked pretty hard to try and
reduce permtting turn-around tines, as an
exanple. W can always do better. There is

al ways room for inprovenent, but through sone

val ue processing, |ooking at the various steps in
the permtting, we think we have done a pretty
good job, but we're certainly open to suggestions
along that line as well.

Let me just give you a little bit of
our organizational structure. W have our
Division of Air Quality and our director is here.
| lost sight of him Ai Mrzakhalili is our
director of Air. And it's a very conplex world,
as you mght imagine, for those of you who don't
work regularly init. W oversee em ssions from
| arge stationary sources like the Delaware City
Refinery, but we also maintain standards, for
exanpl e, for autonobile exhaust. Mbile source
em ssions are a big contributor to our air
quality issues here in the State of Delaware. So
we have a wide range of permtting and pl anni ng
activities that fall under Ali.
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One of our challenges, quite frankly,
is to try and nmake sure that other states that
al so inpact our air quality are playing fromthe
sane playing field and sets of regul ations that
we do.

In the water arena, we regul ate waste
water treatnment plants, for exanple, that may
di scharge to surface waters or they may spray
irrigate. |If you have a septic system chances
are you have interacted wth DNREC at sone | evel
W al so regulate wells, for exanple, and major
sources of withdraw, that could be from
groundwat er or fromsurface water for irrigation,
as an exanpl e.

This is very sinmplistic, but | wll
tell you froman oversight of water resources in
the State of Delaware, if you are interested in
using water, either that is groundwater or is
surface water, you typically have to cone to
DNREC for perm ssion to do that. As you punp
t hat water through your system whether your
busi ness or your home, fromthe tinme it |eaves
your tap until the time it hits your drain, it
becones the jurisdiction of the Division of
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Public Heal th because they are responsible for
the quality of that drinking water. Once it hits
your drain, it becones wastewater, and from a
regul atory point of view, we get it back again.
That's overly sinplistic, but as you can see, we
have a ot to do with how water resources in the
state are used.

Wast e and hazar dous substances,
Marjorie Crofts is here with that division. The
di vi si on oversees the regulation of hazardous
wast e, whether they are generated here, stored
here, disposed of, or transported. This program
really takes a cradle-to-grave oversight of those
wastes here in the State of Del aware, and nuch of
that program again, is delegated to us by EPA

Managi ng solid waste, for exanple,
oversight of our landfills is another
responsibility that falls to Marjorie and her
team As nost of you know, the landfills in the
state are operated by the Delaware Solid Waste
Authority. They are a separate entity created by
the General Assenbly to nmanage solid waste, but
we oversee their activities through a regulatory
program
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The group al so oversees the cl eanup
of hazardous waste sites around the state. That
can al so include, for exanple, |eaking
under ground storage tanks, so one of the major
sources of inpacts to drinking water and
groundwater in the state is froml egacy
underground tanks. So we pay a lot of attention
t hrough our oversight prograns to gasoline
stations and other types of facilities that store
petrol eum and ot her products.

The last thing I'll say is that that
group al so works very closely and proactively
with industries around the state through its
accidental release programto try and prevent
rel eases of toxics into our air. Along with
that, there is a lot of planning that goes into
predi cting what a worse case scenario m ght | ook
i ke and providing that information to first line
responders, so they are equipped with the best
information possible going into a situation.

Qur division of watershed stewardship
has managenent responsibilities that are other
t han regul atory. A couple of areas that they
oversee is stormmvater managenent. In 1990, the
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state's stormnvater | aw was passed and there are
now requirements for managi ng your stormmater if
you devel op parcels nore than just single
residential |ots.

The ot her regul atory conponent of
that division is with coastal construction. |If
you are building on our beaches, you need to cone
see us and talk with us about the potenti al
i npact you may have on our coastal dune system
which is a very inportant |ine of defense for us
in weat her events and our storm events.

Qur Division of Fish and Wldlife
also is a regulatory agency | nentioned earlier.
Sone of the things that they are involved with is
interms of fish and wildlife oversight and
managenent of various species. They al so nanage
approxi mately 60,000 acres of land here in the
state, along with our division of parks and
recreation, which manages about 30,000 acres. W
have a | ot of natural resource nmanagenent
responsibilities for wldlife habitat and aquatic
habitat. That group al so oversees size and creel
[imts, for exanple, regul ates recreational and
comercial fishing for both fish and shellfish
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speci es.

Qur division of Parks and Recreation
does have a couple of regulatory touch points in
their park regulations. |In other words, how you
need to behave when you visit our state park
system

And finally, our division of Energy
and Climate doesn't have a |lot of regulatory
responsibility. They do manage the G een Energy
Fund here in the State of Del aware, which is
really a grant program for those who may be
Del marva Power custoners or custoners of our
entities that collect a small amount of noney
that goes into the fund that can help you as
consuners install renewabl e generation resources
that could be wind or solar on your properties.

So we have begun our review. W have
identified some regul ati ons that are outdated
t hat can be repeal ed that are no | onger relevant,
and we will be conpiling that information, along
with the public comments that we receive, that we
receive through this process.

So before | open up the mcrophone to
coments, | just wanted to |l et you know that we

Wilcox & Fetzer Ltd.
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have a court stenographer here this evening. W
want to make sure we get a very accurate
depiction of your conmments. W wll be doing
this for all of our public hearings as well, so |
have a |ist of speakers and I'll be calling you
up in the order that you signed in. Wen you
come up, if you would use the m crophone, please,
and give us your name, that would be very

hel pful. | think that's all | have at this
poi nt .

So with that, | have one nane. Ww.
So that would be Stephanie Herron. Stephanie.

M5. HERRON: | don't have anything to

say if no one el se does.
MR SMALL: OCkay. The floor is

yours. |f anybody wants to provi de any commrents,
this is the tine. Again, it's not the only tine
you' |l have. W are accepting comments until

March 1st. But this is an opportunity.

Yes, ma'am

MRS. WHI TTENDALE: Do you want us to
have the comments prior to your presentation or
after?

MR SMALL: That was mny presentation.
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Hopeful |y that wasn't too di sappointing, but the
idea is really for us to listen, and so |' m done.
This time is yours if you would like to take
advantage of it.

MRS. WHI TTENDALE: Does anyone el se
have anything to say?

Did you say there are ot her speakers
com ng here tonight also?

MR SMALL: Not that |I'm aware of,
unless it is any of yours.

MRS. WHI TTENDALE: | have a little
t roubl e wal ki ng.

MR SMALL: If you could state and
spel |l your nane, that would be hel pful. Thank
you.

MRS. WH TTENDALE: Whittendal e
WHI-T-T-E-N-D- A-L-E.

COURT REPORTER:  Your full nane,
pl ease?

MRS. WH TTENDALE: M s.

| have a question about why these
regul ations are three years old or older that
we' re supposed to be discussing tonight? Are
t here new regul ati ons supersedi ng these ones that
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we mght be able to get rid of?

MR SMALL: If | understand your
question, there are several regulations that are
in various stages of being updated and a coupl e
of those exanples are stormnater regul ations,
along with our on-site wastewater disposal
regul ati ons. W have had hearings on those
al ready and we are considering public coments,
but if you have comments or concerns about those,
certainly you' re welcone to share those. |'m not
sure if I'manswering your question.

| think the Governor's intent on this
was that if regulations haven't been exam ned
within the past three years -- let nme say it the
other way. |If regulations have gone through sone
type of process during the past three years,
chances are the public has had an opportunity to
provide comment. But it may be that regul ations
have been in place for a while, three years or
ol der. Sonme of our regulations are decades ol d,
as you mght imagine. And this was really, the
focus was really on an opportunity for those
regul ati ons that may not have been in front of
t he public and been opened up for anmendnent
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wi thin the past three years.

MRS. WH TTENDALE: Well, naybe there
i s sonebody here that can comment on ny question
about the University of Delaware putting out
water testing kits free to the public, such as at
Home Depot. \What is the purpose, what is their
obj ective in collecting that information?

MR. SMALL: |1'mnot sure and |I'm not
sure if any of the staff here this evening knows
about that. That is sonething we can | ook into,
but as | stand before you, |I'mnot sure. 1'm not
aware of that.

As | nentioned to you, it may be
sonet hing that's been coordinated with the
D vision of Public Health, as | nentioned,
because they are the agency that oversees water
quality from public drinking water systens around
the state, but I'mnot sure of this initiative.

MRS. WHI TTENDALE: Are they al so
concerned with private well water?

MR SMALL: They do have a private, a
well testing program The Division of Public
Heal t h does make avail able private well testing
kits wth instructions that you can take into
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your hone, fill up a bottle and bring it in and

they will test, | believe, for nitrates and

bacteria primarily. Mybe some other things.
MRS. VWH TTENDALE: | have seen those

test kits, but this appears to be a new program
| was wondering what was being instituted there?

MR SMALL: [|'mnot quite sure.
MR ROBERTS: Jim Roberts from Dover
Hi, | appreciate you having the

nmeeting this evening. Thanks.

MR SMALL: Roberts? Robertson?

THE W TNESS: Roberts, R OB-E-R-T-S.

MR. SMALL: Thank you.

MR ROBERTS: | understand that DNREC
has an ownership of a certain percentage of the
| and here in Del aware and you nentioned earlier
that you are involved in significant |and
managenent. So what is DNREC s goal on the
percentage or the anount of |and that needs to be
pur chased here in Dover?

MR SMALL: | don't know that we have
a set target for acquiring or preserving |and
here in the state. | would guess that ownership

w se, between, and | woul d count nmaybe the
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federal ownership as well, is probably sonmewhere
around 15, 17 percent of the land area in the
state that is publicly owned.

Those, as | nentioned, those areas
are used for recreational, outdoor recreational
pur poses through our division of Parks and
Recreation and our Division of Fish and Wldlife.

The Fish and Wldlife |ands are often
acquired with dollars that are matched with
federal funds and for outdoor recreational
activities, hunting and fishing, primarily. And
so we have statutory mandates that are both
federal and state, and there is also an open
space programthat was a result of |egislation
passed in the early 1990's to provide funding for
acquisition of these special areas.

MR. ROBERTS: What is the open space
you are referring to?

MR. SMALL: Open space? Open space,
again, is our lands that are identified as
available with a wlling seller for recreational
purposes. It could be for use as a state park
unit. It could be for use to be nmanaged
primarily as fish and wildlife habitat, through

Wilcox & Fetzer Ltd.
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our Division of Fish and Wldlife.

MR. ROBERTS: So these tracts of
| and, then, are open to the public for recreation
pur poses?

MR SMALL: Yes.

MR. ROBERTS: Thank you.

MRS. WHI TTENDALE: These open tracts,
are sone of themconsidered wildlife areas that
are off limts for the general public?

MR SMALL: | think, and | can't give
you a percentage, but | would say that nost al
of those areas are considered, those that are
managed by the Division of Fish and Wldlife, are
wi | dli fe managenent areas and they are open to
the public. 1In many cases there is active
managenent. There may be water fow blinds or
deer stands or blinds that are nmanaged by the
Division of Fish and Wldlife for public access.

MRS. WHI TTENDALE: And sone of these
| ands -- actually, these regulations that we are
supposed to be addressing, are there regul ations
for creating a national park in Delaware? |'ve
heard about that. Wat is the story on that,
pl ease?

Wilcox & Fetzer Ltd.
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MR. SMALL: That is a federal process
and as | understand it, a national park or a
nati onal nonunment can be created by an Act of
Congress or by an Act of the President. | don't
know a | ot of details beyond that.

MRS. VWH TTENDALE: Thank you

MR. SMALL: Anybody el se?

MR. PUGH. | have sone questions.
Craig Pugh, 168 Main Street, Leipsic, Delaware,
P-U G H.

| think what mght help a lot of the
peopl e here is where they can find a sewer system
for the regulations that they are interested in
addressing. Do you have that?

MR. SMALL: All of our regulations
are available online. Maybe that's the nost
accessible place. If you were to visit the
General Assenbly's web page, ww. del awar e. gov,
under the General Assenbly, there's a listing of
publications there, and if you | ook for the
state's adm nistrative code, that is where those
regul ati ons are found and they are organi zed by
division. So if you're interested, for exanple,
in Division of Fish and Wldlife, you can | ook

Wilcox & Fetzer Ltd.
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under Division of Fish and Wldlife and find al
of those regul ati ons.

That's a good point. Thank you.

MR PUGH That's the first. | have
a couple of different ones. One has to do with a
comunity nearby. They have run into sone
problens with the total daily maxi num | oad,
whet her it be stormwater, runoff, or what have
you. And it's been hard to find information
about a conplete watershed and how nmuch this
affects a conplete watershed and where that is
with their findings now as conpared to how nuch
devel opnent that that area can stay in as far as
whet her it be bacteria runoff, or what have you.

We have tried to nail this down, but
we don't have enough information to take back to
our county that tells them whether they have the
ri ght amount of allowable density in a certain
area because of this. They seemto do it on a
case- by-case basis, a devel opnent - by- devel opnent
ki nd of basis, not necessarily as a whole
wat er shed, where the whol e watershed is shared by
everyone. It seens to be on a state level it
woul d be nore explicable if we could be able to

Wilcox & Fetzer Ltd.
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expl ain, explain this when, say, we go to the
county and sonebody has an expl anati on about how
much devel opment that that area will stand
because of these reasons, we can look at it as a
whol e, not just on a case-by-case basis. It
seens as though those nunbers don't always jive
if they are done in a small group.

| don't know who we talk to, how do
we get that addressed? | have been to stornmater
alittle bit. | have talked with M. G aber
t hrough the water treatnment plants that may
affect these things, but nailing down these
nunbers seens to be hard to do. It seenms to be
hard to find.

MR SMALL: | take your point and
"1l just respond quickly. As you know, the
sources of these nutrients are even nore
difficult to identify.

MR. PUGH. Uh- huh

MR SMALL: And we have a fairly
robust nmonitoring program water quality
noni toring programthroughout the state, and 1'd
be happy to give you sone information to try and
put you in touch with the fol ks who are the

Wilcox & Fetzer Ltd.
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keepers of that data. But we think we do a
pretty good job on collecting that.

So that tells us the state of our
water quality generally on a
wat er shed- by- wat er shed basis and we have that.

What we're not probably as equi pped
to do is talk with you about the various sources
of those nutrients, and of course it depends on
the type of land use, as you can certainly
under st and, whether that nay be agriculture or
resi dential devel opment or septic systens or
wast ewater treatnment plants, but |'m happy to
have a further discussion with you.

MR PUGH It is all shared by all of
us and not by just a certain few W want to
make sure it is done that way, kept that way.

MR. SMALL: | understand.

MR PUGH Oher things that | have
are nore along the Division of Fish and Wldlife
stuff, but | believe nost of the stuff has been
brought into statute.

Chapter 9, Title 7. One question
woul d be under Section 920. | believe this has
al ready been brought into statute. |If it has,
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then we need to go sonewhere else. | have
several different itenms here such as this, and if
there are still regulations, | would like to

change them If not and it has to be statute,
then | will goto ny legislator. WII M. Enory
help me with this or yourself?

MR SMALL: By just those numbers |'m
not sure exactly what part of the statute that
is, but as | think you're well aware, sonme of the
Fish and Wldlife statutes are anong the ol dest
that we work with and they have been around for
quite sonme tine, and they descend froma period
when nost of the managenent of species was done
by the General Assenbly and not necessarily
adm ni stered by DNREC or the Division of Fish and
Wildlife.

So in this particular case |'m not
exactly sure whether it's a statute or whether
there's a corresponding regul ation that flows
fromthat. |Is there a subject matter?

MR PUGH That one was a concern of
mai nly replacing of a word, changing of a word as
a description.

MR SMALL: It sounds like it may be
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a statutory issue.

MR PUGH The word woul d be shared,
removing the word "shared" and replacing it with
the word "fixed." That would be under Chapter 9,
Title 7, Section 920.

MR SMALL: That does sound like a
| egi sl ative issue.

MR PUGH: The other one | have is
under Chapter 9, Title 7, Section 903. It says
we wll record a statenent addressing an inpact
on conservation, and | would like to know why if
there is one just for conservation, why is there
not a soci oeconom c inpact statenent brought to
[ight in respect to the incom ng enpl oynent of
t he surroundi ng conmunities? That doesn't seem
to be addressed in that one.

Anot her one is Chapter 15, Title 7,
Atlantic States Marine Fisheries Conpact. Also
unrepresented to the communities of the State of
Del aware. It seenms rather self-serving inits
description, but I'll leave that to my opinion.
It could stand sone work in agreenent with the
citizens of the state.

Wul d you like me to make further
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coment on this or do you want to take up the
issue with me later?

MR. SMALL: We can do either one. It
sounds to nme, M. Pugh, that nost of these are
| egi sl ative issues.

MR PUGH | believe they were
adopted first as regulations and then probably
brought in as statute l|ater.

MR SMALL: It is usually the other
way around. Usually there is the statute, but
sonetines you are right, sonetinmes it can work
t he ot her way.

MR PUGH If it is, I will take the

i ssue sonmewhere else and that's fine. | didn't
know whet her you would Iike to do that or not.
MR SMALL: Well, I'd like to get

themon the record so we can take a | ook at them
Whet her you want to provide themverbally here or
provide themin witing and we can add themto
the record and then we can take a look. | wll
also tell you that a nunmber of advisory groups
that work with the departnment in various
capacities | believe are going to include this

i ssue, Executive Order 36, on sone of their
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upcom ng agendas between now and March 1st, and
so you may | ook for the Fish and Game Advi sory

Council or maybe others. |'mnot sure if the
Shel [ fish Council will neet. But they may be
bringing this topic up as well. That may be

anot her avenue to raise the issue. But either
way we will make sure that it gets on the record
so that we can take a look at it.

MR PUGH Al right. Thank you.

MR SMALL: Ckay?

MR PUGH: Yes.

MR. SMALL: Carol, there is a coment
over here.

MR TOM WHI TTENDALE: Hi Dave, it's
been a while. M nane is Tom Wi ttendal e.
live in Hartley, Del aware.

Could you tell nme who admi nisters the
farm preservation progran? |s that DNREC or is
that Agriculture?

MR. SMALL: That's done through the
Department of Agriculture.

MR. TOM WH TTENDALE: Because | had
sone concerns about that. A friend of ours has
been approached to preserve their farmunder that
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program and then all of a sudden they found out
they wouldn't be able to hunt on it, they

woul dn't be able to target practice on it. There
are a lot of different restrictions on that farm
even though it was their property. And | was
ki nd of wondering exactly what's the purpose of
the state acquiring easenents on this property?
If it belongs to the people, | think they should
be able to use it for whatever they want as |ong
as they don't develop it.

MR SMALL: CQbviously the intent is
to preserve agriculture, but other conditions or
rights that the famly may want to keep | just
can't coment on, Tom

MR TOM WHI TTENDALE: Thank you

MR. SMALL: Anybody el se?

Last call?

MRS. WHI TTENDALE: Okay, we're
tal ki ng about regul ations that are three years
old or older, but today's regulations that are in
fact today but in the future will be three years
old or older. Now, who is actually evaluating
the cost of the taxpayers of all the existing
regul ati ons that m ght be not necessary or
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redundant or actually hostile to property
owner shi p?

MR. SMALL: |1'mnot sure that anyone,
any one person, quite frankly, is undertaking the
type of analysis that you may envision in your
statenent. There are sone requirenents when
state agenci es adopt regul ations, they are
required to identify potential inpacts on
busi ness, particularly small business, and if
there will be costs to conply and whet her there
may be alternatives to the regul ati ons proposed
that could achieve a simlar outcome w thout a
burden on business. That is under the Regul atory
Flexibility Act. It doesn't apply to al
regul ations. It applies to those regul ations
that may affect particularly small business and
we undertake those types of analysis.

But the cost that you are suggesting,
| would say that there are sone anal yses that
| ook at cost issues and there is a |ot of
different ways to define that. There could be
soci etal costs, there could be certainly costs of
conpliance, which I think what you may be
poi nting out specifically. But | guess ny point
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is, I"'mnot aware of a specific requirenent
necessarily to undertake that type of analysis,
certainly in the context of this exercise that
we' re proceedi ng through.

MRS. WHI TTENDALE: Well, | happened
to go to a neeting that had sone small business
owners submtting requests for permts and |
observed that the DNREC representative there was
instructing the applicants, particularly the one
that may have had a little bit of a runoff, and
t hey had a contai nnent planned and everything for
the runoff fromtheir business. The DNREC person
kept saying that DNREC expected the person to
conmply with the DNREC regul ati ons as nmuch as
possi ble. Not as nmuch as was reasonabl e, but as
much as was possible. And that really gave ne
food for thought, what's possible? There are so
many things possible. If you dunp millions into
sone small business, it mght have a really
possi bl e outcone on that containnent situation,
but it mght not be reasonable. |nstead of
costing maybe, "Il just pick a figure, 20,000,
50, 000, and you get a certain product for that
containment. But if you put in 5 mllion, you'd
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get all that was possible.

|''mvery concerned about the DNREC
regul ati ons tal king that kind of unspecified
| anguage that has no top end to it. Possible
could be anything. There is no dollar amount
contai nment there with possible.

MR. SMALL: Thank you.

MRS. VWH TTENDALE: Thank you

M5. HERRON: | think | can also
project, | understand what you're saying and |
under stand and appreciate what | think is the
intent of this Executive Order, which is to
sinplify and reduce redundancy and such.
However, | would just like to point out that
there are costs other than noney and costs to the
environment and costs to the health of residents
of Delaware that are protected by sone of these
DNREC regul ations, so | sort of remnd people to
t hi nk of those kinds of costs, especially in a
state |i ke Del aware where we do have really high
rates of things |ike cancer and cost to the
comunity aren't necessarily always quantified in
it a dollar value.

MR. SMALL: Thank you.
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Stephanie, will you spell your |ast
nane, please.

M5. HERRON: Herron, HE-R R ON

MR. CARTER: | have one procedural
qguesti on.

My nane is Dave Carter from Townsend
"Il provide some conments next week to you. The
one question | have is you had nentioned that you
are collecting public input now and you have a
separate process that the public is not involved
that is being nmerged with DNREC staff, and |
wanted to basically get an idea of what your
anal ytical framework and criteria that is being
used by DNREC staff who are paid professionals,
what the paid professionals are using for those
reviews and express a concern that the public had
a second chance to review and comment on what ever
is put in by the public enployees that we pay for
as you go through this. | think it should have
been done in advance of this public input.
feel that it really reduces this public
opportunity to have been of tokenismand really
deval ues public input by having a separate
process that you are processing wthout the
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publ i c whose funds you had the opportunity to
seek that in advance.

MR. SMALL: Thank you.

Seeing no further hands, I'mgoing to
adj ourn the neeting. Again, just a rem nder that
we will be accepting comments until March 1st to
override these nmechanisns. |If you have questions
about how to do that, please let us know. Thank
you all for com ng out this evening.

(The hearing concluded at 6:48 p.m)
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State of Del aware )

)
New Castl e County )

CERTI FI CATE OF REPCRTER

|, Terry Barbano Burke, RVR-CRR and Notary
Public, do hereby certify that the foregoing
record, pages 1 to 34 inclusive, is a true and
accurate transcript of my stenographic notes
t aken on Monday, January 14, 2013, in the
above- captioned matter.

Terry Barbano Burke, RVR-CRR
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; DEPARTNENTSZ:TEA(TJERZELQ\QgimEs AND 1 gothrough thi_s process, and as you ma)_/ know,
2 there are hearings through the rest of this week.

3 ENVI RONMENTAL - CONTRAL 3 Wearethefirst. DelDOT isthisweek, along

4 4 with the Department of State and the Department

5 5 of Homeland Security. They will aso be holding

6 oo 6 hearings here at Del State thisweek during the

7o In Re: 7 weeknights.

8 Review of Agency Regulations 8  Thegoal of this processis once we

9 kent County 9 have received public comment, conducted our own
10 --oomrmeeoseiee e 10 review, we will be presenting areport to the
11 TRANSCRI PT OF PUBLI C HEAR! NG 11 governor in June about potential changesto
12 12 regulations, and really the spirit in which this
13 Del avare State University 13 executive order was drafted wasto try and reduce
14 Bank of Aferica Building 14 burden on constituents, on businesses here in the
15 ég\%r ,'\erEelha%rgm 1gbghway 15 State of Delaware.
16 Mbnday, January 14, 2013 16 | will alsotell you that we had
17 6:08 p.m 17 hearings last week. We started in Sussex County,
18 18 and next week there will be hearingsin New
19 BEFORE: DAVID S. SMALL, Hearing Oficer 19 Castlquunty, and thOSEYVH! be & the Carvel
20 20 State Office Building beginning on Tuesday
21 21 evening at 6 p.m., and that will be DNREC's
22 . W LCOX & FETZER 22 public hearing in New Castle County.

1330 King Street - WInington, Delaware 19801 . .
23 \(M:fm%zx)m Ie?gt oggzﬂ 23 .So if you forget somethl ng that you
24 24 wish you had said tonight and want to come back
Page 2 Page 4

1 MR.SMALL: Good evening. | think we 1 next week, you're welcome to do that, or you can

2 will go ahead and get started. We may have some 2 also submit comments, and we are accepting

3 folkscomeinalittlelateto join us, but | 3 comments until March 1st in this process.

4 wanted to take just a minute and thank you all 4 Those comments can be submitted

5 for coming out this evening. 5 online or | believe we have comment forms here.

6 My nameisDavid Small. I'm with the 6 That same comment form isavailable online. They

7 Department of Natural Resources and Environmental | 7 are available at the back of the room if you

8 Control. I'm the deputy secretary there, and we 8 didn't pick them up on your way in. You can

9 have anumber of staff here this evening that may 9 submit them online or you can mail them in to us,
10 help meif | need some help with answering 10 and we have an address that you can send to our
11 questions, but tonight isreally about your 11 offices herein Dover.
12 opportunity as citizens, as constituents, to 12 | will tell you that any changes that
13 provide feedback to the agency. 13 come through as aresult of this process will, of
14 Hopefully you know by now that in 14 course, go through the Administrative Procedures
15 June of last year, Governor Markell signed 15 Act requirements, aswell as any other applicable
16 Executive Order 36, and that really directed 16 requirements that dictate, and we have some that
17 agencies such as DNREC and othersto go througha |17 are unique to the department.
18 process of reviewing regulations with afocus on 18 Beforel turnit over to any of you
19 regulationsthat are older than three years or 19 who would like to make comments, what 1'd like to
20 have not been amended in three years. 20 doisjust give you aquick overview of the
21  Thatisnot to say that we won't 21 agency. We are avery diverse agency within the

22
23
24

certainly accept comments on others, but that
will be the focus of our review.
We are the third group of agenciesto

22
23
24

state. Wetouch alot of different
constituencies and issues, and before | get into
the organization, | will share that many of the
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1 regulations that we administer come to us by way 1  Oneof our challenges, quite frankly,

2 of the federal government, and that is through 2 istotry and make sure that other states that

3 the Environmental Protection Agency, the Clean 3 asoimpact our air quality are playing from the

4 Water Act, the Clean Air Act, for example, the 4 same playing field and sets of regulations that

5 Federal Superfund Law. 5 wedo.

6  They may also come to us through the 6 Inthewater arena, we regulate waste

7 USFish and Wildlife Service, for example. We, 7 water treatment plants, for example, that may

8 aspart of our agency, manage fish and wildlife 8 discharge to surface waters or they may spray

9 populations through our Division of Fish and 9 irrigate. If you have a septic system, chances
10 Wildlife. So to the extent we need to remain 10 areyou haveinteracted with DNREC at some level.
11 consistent with, for example, fishery management 11 We also regulate wells, for example, and major
12 plansor wildlife management plans or migratory 12 sources of withdraw, that could be from
13 water fowl seasons, those standards are 13 groundwater or from surface water for irrigation,
14 oftentimes handed down to us for adoption. Soin 14 asan example.
15 many cases our standards need to be as protective 15  Thisisvery smplistic, but | will
16 or as stringent as the federal agencies that 16 tell you from an oversight of water resourcesin
17 delegate those authorities to us. 17 the State of Delaware, if you areinterested in
18  Sokeeping that in mind, certainly we 18 using water, either that is groundwater or is
19 areinterested in all comments you may have, but 19 surface water, you typically have to come to
20 | think it should also be noted that even though 20 DNREC for permission to do that. Asyou pump
21 these may be federa standards, federal 21 that water through your system, whether your
22 regulations, it doesn't mean that we can't take a 22 business or your home, from the time it leaves
23 look at the process by which we administer these. 23 your tap until the time it hits your drain, it
24 Those of you who do work with the 24 becomes the jurisdiction of the Division of

Page 6 Page 8

1 agency and may be under aregulatory regime and 1 Public Health because they are responsible for

2 may have been involved in permitting with us, we 2 thequality of that drinking water. Once it hits

3 have over the years worked pretty hard to try and 3 your drain, it becomes wastewater, and from a

4 reduce permitting turn-around times, as an 4 regulatory point of view, we get it back again.

5 example. We can dwaysdo better. Thereis 5 That's overly simplistic, but as you can see, we

6 always room for improvement, but through some 6 have alot to do with how water resourcesin the

7 value processing, looking at the various stepsin 7 state are used.

8 the permitting, we think we have done a pretty 8  Waste and hazardous substances,

9 good job, but we're certainly open to suggestions 9 Marjorie Croftsis here with that division. The
10 aong that line aswell. 10 division oversees the regulation of hazardous
11  Let mejust giveyou alittle bit of 11 waste, whether they are generated here, stored
12 our organizational structure. We have our 12 here, disposed of, or transported. This program
13 Division of Air Quality and our director is here. 13 really takes a cradle-to-grave oversight of those
14 1 lost sight of him. Ali Mirzakhalili is our 14 wastes here in the State of Delaware, and much of
15 director of Air. And it'savery complex world, 15 that program, again, is delegated to us by EPA.
16 asyou might imagine, for those of you who don't 16  Managing solid waste, for example,
17 work regularly init. We oversee emissions from 17 oversight of our landfillsis another
18 large stationary sources like the Delaware City 18 responsibility that fallsto Marjorie and her
19 Refinery, but we also maintain standards, for 19 team. Asmost of you know, the landfillsin the
20 example, for automobile exhaust. Mobile source 20 state are operated by the Delaware Solid Waste
21 emissions are abig contributor to our air 21 Authority. They are a separate entity created by
22 quality issues herein the State of Delaware. So 22 the Genera Assembly to manage solid waste, but
23 we have awide range of permitting and planning 23 we oversee their activities through aregulatory
24 activitiesthat fall under Ali. 24 program.
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The group also oversees the cleanup
of hazardous waste sites around the state. That
can also include, for example, leaking
underground storage tanks, so one of the major
sources of impacts to drinking water and
groundwater in the state is from legacy
underground tanks. So we pay alot of attention
through our oversight programs to gasoline
stations and other types of facilities that store
petroleum and other products.

Thelast thing I'll say isthat that
group also works very closely and proactively
with industries around the state through its
accidental release program to try and prevent
releases of toxicsinto our air. Along with
that, thereisalot of planning that goes into
predicting what a worse case scenario might look
like and providing that information to first line
responders, so they are equipped with the best
information possible going into a situation.

Our division of watershed stewardship
has management responsibilities that are other
than regulatory. A couple of areas that they
oversee is stormwater management. In 1990, the
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species.

Our division of Parks and Recreation
does have a couple of regulatory touch pointsin
their park regulations. In other words, how you
need to behave when you visit our state park
system.

And finaly, our division of Energy
and Climate doesn't have alot of regulatory
responsibility. They do manage the Green Energy
Fund here in the State of Delaware, which is
really agrant program for those who may be
Delmarva Power customers or customers of our
entities that collect a small amount of money
that goes into the fund that can help you as
consumers install renewable generation resources
that could be wind or solar on your properties.

So we have begun our review. We have
identified some regulations that are outdated
that can be repealed that are no longer relevant,
and we will be compiling that information, along
with the public comments that we receive, that we
receive through this process.

So before | open up the microphone to
comments, | just wanted to let you know that we

© 0O NO OB~ WN P
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state's stormwater law was passed and there are
now requirements for managing your stormwater if
you develop parcels more than just single
residential lots.

The other regulatory component of
that division iswith coastal construction. If
you are building on our beaches, you need to come
see us and talk with us about the potential
impact you may have on our coastal dune system,
which isavery important line of defense for us
in weather events and our storm events.

Our Division of Fish and Wildlife
also isaregulatory agency | mentioned earlier.
Some of the things that they are involved with is
in terms of fish and wildlife oversight and
management of various species. They also manage
approximately 60,000 acres of land herein the
state, along with our division of parks and
recreation, which manages about 30,000 acres. We
have alot of natural resource management
responsibilities for wildlife habitat and agquatic
habitat. That group also oversees size and creel
limits, for example, regulates recreational and
commercial fishing for both fish and shellfish

© 00 N O O~ WN P
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have a court stenographer here this evening. We
want to make sure we get a very accurate
depiction of your comments. We will be doing
thisfor al of our public hearingsaswell, so |

have alist of speakersand I'll be calling you

up in the order that you signed in. When you
come up, if you would use the microphone, please,
and give us your name, that would be very

helpful. | think that'sall | have at this

point.

So with that, | have one name. Wow.

So that would be Stephanie Herron. Stephanie.

MS. HERRON: | don't have anything to
say if no one else does.

MR. SMALL: Okay. Thefloor is
yours. If anybody wants to provide any comments,
thisisthetime. Again, it's not the only time
you'll have. We are accepting comments until
March 1st. But thisis an opportunity.

Y es, maam.

MRS. WHITTENDALE: Do you want usto
have the comments prior to your presentation or
after?

MR. SMALL: That was my presentation.
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1 Hopefully that wasn't too disappointing, but the 1 within the past three years.
2 ideaisreally for usto listen, and so I'm done. 2 MRS.WHITTENDALE: Well, maybe there
3 Thistimeisyoursif you would like to take 3 issomebody here that can comment on my question
4 advantage of it. 4 about the University of Delaware putting out
5 MRS WHITTENDALE: Does anyone else 5 water testing kits free to the public, such as at
6 have anything to say? 6 Home Depot. What is the purpose, what is their
7  Didyou say there are other speakers 7 objectivein collecting that information?
8 coming here tonight also? 8 MR.SMALL: I'mnot sure and I'm not
9 MR.SMALL: Not that I'm aware of, 9 sureif any of the staff here this evening knows
10 unlessitisany of yours. 10 about that. That is something we can look into,
11 MRS WHITTENDALE: | havealittle 11 but as| stand before you, I'm not sure. I'm not
12 trouble walking. 12 aware of that.
13 MR.SMALL: If you could state and 13 Asl mentioned to you, it may be
14 spell your name, that would be helpful. Thank 14 something that's been coordinated with the
15 you. 15 Division of Public Health, as | mentioned,
16 MRS WHITTENDALE: Whittendale 16 because they are the agency that oversees water
17 W-H-I-T-T-E-N-D-A-L-E. 17 quality from public drinking water systems around
18 COURT REPORTER: Your full name, 18 the state, but I'm not sure of thisinitiative.
19 please? 19 MRS WHITTENDALE: Arethey also
20 MRS WHITTENDALE: Mrs. 20 concerned with private well water?
21 | have aquestion about why these 21  MR.SMALL: They do haveaprivate, a
22 regulations are three years old or older that 22 well testing program. The Division of Public
23 we're supposed to be discussing tonight? Are 23 Health does make available private well testing
24 there new regulations superseding these ones that 24 kitswith instructions that you can take into
Page 14 Page 16
1 we might be able to get rid of ? 1 your home, fill up abottle and bring it in and
2  MR.SMALL: If | understand your 2 they will test, | believe, for nitrates and
3 question, there are several regulations that are 3 bacteriaprimarily. Maybe some other things.
4 invarious stages of being updated and a couple 4 MRS.WHITTENDALE: | have seen those
5 of those examples are stormwater regulations, 5 test kits, but this appears to be a new program.
6 along with our on-site wastewater disposal 6 | waswondering what was being instituted there?
7 regulations. We have had hearings on those 7 MR.SMALL: I'mnot quite sure.
8 already and we are considering public comments, 8 MR.ROBERTS: Jm Raberts from Dover.
9 but if you have comments or concerns about those, 9  Hi, | appreciate you having the
10 certainly you're welcome to share those. 1'm not 10 meeting this evening. Thanks.
11 sureif I'm answering your question. 11  MR.SMALL: Roberts? Robertson?
12 | think the Governor'sintent on this 12 THE WITNESS: Raberts, R-O-B-E-R-T-S.
13 wasthat if regulations haven't been examined 13 MR.SMALL: Thank you.
14 within the past three years -- let me say it the 14 MR.ROBERTS: | understand that DNREC
15 other way. If regulations have gone through some |15 has an ownership of a certain percentage of the
16 type of process during the past three years, 16 land herein Delaware and you mentioned earlier
17 chances are the public has had an opportunity to 17 that you areinvolved in significant land
18 provide comment. But it may be that regulations 18 management. So what is DNREC's goa on the
19 have been in place for awhile, three years or 19 percentage or the amount of land that needs to be
20 older. Some of our regulations are decades old, 20 purchased herein Dover?
21 asyou might imagine. And thiswasrealy, the 21 MR.SMALL: | don't know that we have
22 focuswasreally on an opportunity for those 22 aset target for acquiring or preserving land
23 regulationsthat may not have been in front of 23 hereinthe state. | would guess that ownership
24 the public and been opened up for amendment 24 wise, between, and | would count maybe the
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1 federal ownership aswell, is probably somewhere 1 MR.SMALL: Thatisafedera process
2 around 15, 17 percent of the land areain the 2 and as| understand it, a national park or a
3 state that is publicly owned. 3 national monument can be created by an Act of
4  Those, as| mentioned, those areas 4 Congress or by an Act of the President. | don't
5 are used for recreational, outdoor recreational 5 know alot of details beyond that.
6 purposes through our division of Parks and 6 MRS WHITTENDALE: Thank you.
7 Recreation and our Division of Fish and Wildlife. 7 MR.SMALL: Anybody else?
8 TheFish and Wildlife lands are often 8 MR.PUGH: | have some questions.
9 acquired with dollars that are matched with 9 Craig Pugh, 168 Main Street, Leipsic, Delaware,
10 federal funds and for outdoor recreational 10 P-U-G-H.
11 activities, hunting and fishing, primarily. And 11 | think what might help alot of the
12 so we have statutory mandates that are both 12 people hereiswhere they can find a sewer system
13 federal and state, and there is also an open 13 for the regulations that they are interested in
14 space program that was aresult of legislation 14 addressing. Do you have that?
15 passed in the early 1990's to provide funding for 15 MR.SMALL: All of our regulations
16 acquisition of these special areas. 16 areavailable online. Maybe that's the most
17 MR.ROBERTS: What isthe open space 17 accessible place. If you wereto visit the
18 you arereferring to? 18 General Assembly's web page, www.delaware.gov,
19 MR.SMALL: Open space? Open space, 19 under the General Assembly, there'salisting of
20 again, isour landsthat are identified as 20 publications there, and if you look for the
21 available with awilling seller for recreational 21 state's administrative code, that is where those
22 purposes. It could be for use as a state park 22 regulations are found and they are organized by
23 unit. It could be for use to be managed 23 division. Soif you'reinterested, for example,
24 primarily as fish and wildlife habitat, through 24 in Division of Fish and Wildlife, you can look
Page 18 Page 20
1 our Division of Fish and Wildlife. 1 under Division of Fish and Wildlife and find all
2 MR.ROBERTS: Sothesetracts of 2 of those regulations.
3 land, then, are open to the public for recreation 3  That'sagood point. Thank you.
4 purposes? 4  MR.PUGH: That'sthefirst. | have
5 MR.SMALL: Yes. 5 acouple of different ones. One hasto do with a
6 MR.ROBERTS: Thank you. 6 community nearby. They have run into some
7 MRS WHITTENDALE: These open tracts, 7 problems with the total daily maximum load,
8 are some of them considered wildlife areas that 8 whether it be stormwater, runoff, or what have
9 areoff limitsfor the general public? 9 you. And it's been hard to find information
10 MR.SMALL: I think, and | can't give 10 about acomplete watershed and how much this
11 you apercentage, but | would say that most all 11 affects acomplete watershed and wherethat is
12 of those areas are considered, those that are 12 with their findings now as compared to how much
13 managed by the Division of Fish and Wildlife, are 13 development that that area can stay in asfar as
14 wildlife management areas and they are open to 14 whether it be bacteria runoff, or what have you.
15 the public. In many casesthereisactive 15  Wehavetried to nail thisdown, but
16 management. There may be water fowl blinds or 16 we don't have enough information to take back to
17 deer stands or blinds that are managed by the 17 our county that tells them whether they have the
18 Division of Fish and Wildlife for public access. 18 right amount of allowable density in a certain
19 MRS WHITTENDALE: And some of these 19 areabecause of this. They seemtodoitona
20 lands -- actualy, these regulations that we are 20 case-by-case basis, a devel opment-by-devel opment
21 supposed to be addressing, are there regulations 21 kind of basis, not necessarily asawhole
22 for creating anational park in Delaware? 1've 22 watershed, where the whole watershed is shared by
23 heard about that. What isthe story on that, 23 everyone. It seemsto beon astatelevel it
24 please? 24 would be more explicable if we could be able to
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explain, explain thiswhen, say, we go to the
county and somebody has an explanation about how
much development that that area will stand
because of these reasons, we can look at it asa
whole, not just on a case-by-case basis. It
seems as though those numbers don't always jive
if they are donein asmall group.

| don't know who we talk to, how do
we get that addressed? | have been to stormwater
alittle bit. | have talked with Mr. Graber
through the water treatment plants that may
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then we need to go somewhere ese. | have
several different items here such as this, and if
there are still regulations, | would liketo
change them. If not and it has to be statute,
then | will go to my legislator. Will Mr. Emory
help me with this or yourself?

MR. SMALL: By just those numbers|'m
not sure exactly what part of the statute that
is, but as | think you're well aware, some of the
Fish and Wildlife statutes are among the oldest
that we work with and they have been around for

12 affect these things, but nailing down these 12 quite sometime, and they descend from a period
13 numbers seemsto be hard to do. It seemsto be 13 when most of the management of species was done
14 hard to find. 14 by the General Assembly and not necessarily
15 MR.SMALL: | take your point and 15 administered by DNREC or the Division of Fish and
16 I'll just respond quickly. Asyou know, the 16 Wildlife.
17 sources of these nutrients are even more 17  Sointhisparticular case I'm not
18 difficult to identify. 18 exactly sure whether it's a statute or whether
19 MR. PUGH: Uh-huh. 19 there's acorresponding regulation that flows
20 MR.SMALL: Andwe have afairly 20 fromthat. Isthere a subject matter?
21 robust monitoring program, water quality 21  MR.PUGH: That one was a concern of
22 monitoring program throughout the state, and 1'd 22 mainly replacing of aword, changing of aword as
23 be happy to give you some information to try and 23 adescription.
24 put you in touch with the folks who are the 24 MR.SMALL: It soundslike it may be
Page 22 Page 24
1 keepersof that data. But wethink wedo a 1 astatutory issue.
2 pretty good job on collecting that. 2  MR.PUGH: The word would be shared,
3  Sothat tells usthe state of our 3 removing the word "shared" and replacing it with
4 water quality generally on a 4 theword "fixed." That would be under Chapter 9,
5 watershed-by-watershed basis and we have that. 5 Title7, Section 920.
6  What we're not probably as equipped 6 MR.SMALL: That doessound like a
7 todoistalk with you about the various sources 7 legidativeissue.
8 of those nutrients, and of course it depends on 8 MR.PUGH: Theother onel haveis
9 thetype of land use, asyou can certainly 9 under Chapter 9, Title 7, Section 903. It says

NNNNNRPRRRRERRRR
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understand, whether that may be agriculture or
residential development or septic systems or
wastewater treatment plants, but I'm happy to
have a further discussion with you.

MR. PUGH: Itisall shared by al of
us and not by just a certain few. We want to
make sure it is done that way, kept that way.

MR. SMALL: | understand.

MR. PUGH: Other thingsthat | have
are more along the Division of Fish and Wildlife
stuff, but | believe most of the stuff has been
brought into statute.

Chapter 9, Title 7. One question
would be under Section 920. | believe this has
already been brought into statute. If it has,

10
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we will record a statement addressing an impact
on conservation, and | would like to know why if
thereis one just for conservation, why is there
not a socioeconomic impact statement brought to
light in respect to the incoming employment of
the surrounding communities? That doesn't seem
to be addressed in that one.

Another one is Chapter 15, Title 7,
Atlantic States Marine Fisheries Compact. Also
unrepresented to the communities of the State of
Delaware. It seems rather self-servingin its
description, but I'll leave that to my opinion.
It could stand some work in agreement with the
citizens of the state.

Would you like me to make further
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comment on this or do you want to take up the
issue with me later?

MR. SMALL: We can do either one. It
sounds to me, Mr. Pugh, that most of these are
legidative issues.

MR. PUGH: | believe they were
adopted first as regulations and then probably
brought in as statute later.

MR. SMALL: Itisusualy the other
way around. Usually thereisthe statute, but
sometimes you are right, sometimes it can work
the other way.

MR. PUGH: Ifitis, | will take the
issue somewhere else and that'sfine. | didn't
know whether you would like to do that or not.

MR. SMALL: Well, I'd like to get
them on the record so we can take alook at them.
Whether you want to provide them verbally here or
provide them in writing and we can add them to
the record and then we can take alook. | will
also tell you that a number of advisory groups
that work with the department in various
capacities | believe are going to include this
issue, Executive Order 36, on some of their
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program, and then all of a sudden they found out
they wouldn't be able to hunt on it, they
wouldn't be able to target practice onit. There
arealot of different restrictions on that farm
even though it was their property. And | was
kind of wondering exactly what's the purpose of
the state acquiring easements on this property?
If it belongs to the people, | think they should
be able to use it for whatever they want as long
asthey don't develop it.

MR. SMALL: Obviously theintent is
to preserve agriculture, but other conditions or
rights that the family may want to keep | just
can't comment on, Tom.

MR. TOM WHITTENDALE: Thank you.

MR. SMALL: Anybody else?

Last call?

MRS. WHITTENDALE: Okay, were
talking about regulations that are three years
old or older, but today's regulations that arein
fact today but in the future will be three years
old or older. Now, who is actualy evaluating
the cost of the taxpayers of al the existing
regulations that might be not necessary or

© 0O NO OB~ WN P
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upcoming agendas between now and March 1st, and
so you may look for the Fish and Game Advisory
Council or maybe others. I'm not sureif the
Shellfish Council will meet. But they may be
bringing thistopic up aswell. That may be

another avenue to raise theissue. But either

way we will make sure that it gets on the record

so that we can take alook at it.

MR. PUGH: All right. Thank you.

MR. SMALL: Okay?

MR. PUGH: Yes.

MR. SMALL: Carol, thereis a comment
over here.

MR. TOM WHITTENDALE: Hi Dave, it's
been awhile. My nameis Tom Whittendale. |
livein Hartley, Delaware.

Could you tell me who administers the
farm preservation program? Isthat DNREC or is
that Agriculture?

MR. SMALL: That's done through the
Department of Agriculture.

MR. TOM WHITTENDALE: Because | had
some concerns about that. A friend of ours has
been approached to preserve their farm under that
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redundant or actually hostile to property
ownership?

MR. SMALL: I'm not sure that anyone,
any one person, quite frankly, is undertaking the
type of analysisthat you may envision in your
statement. There are some requirements when
state agencies adopt regulations, they are
required to identify potential impacts on
business, particularly small business, and if
there will be costs to comply and whether there
may be aternatives to the regulations proposed
that could achieve a similar outcome without a
burden on business. That isunder the Regulatory
Flexibility Act. It doesn't apply to all
regulations. It applies to those regulations
that may affect particularly small business and
we undertake those types of analysis.

But the cost that you are suggesting,
| would say that there are some analyses that
look at cost issues and thereisalot of
different waysto define that. There could be
societal costs, there could be certainly costs of
compliance, which | think what you may be
pointing out specifically. But | guess my point
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1 is, I'm not aware of a specific requirement 1  Stephanie, will you spell your last
2 necessarily to undertake that type of analysis, 2 name, please.
3 certainly in the context of this exercise that 3 MS.HERRON: Herron, H-E-R-R-O-N.
4 we're proceeding through. 4 MR.CARTER: | have one procedural
5 MRS WHITTENDALE: Wéll, | happened 5 question.
6 to go to ameeting that had some small business 6 My nameis Dave Carter from Townsend.
7 owners submitting requests for permits and | 7 I'll provide some comments next week to you. The
8 observed that the DNREC representative there was 8 onequestion | have is you had mentioned that you
9 instructing the applicants, particularly the one 9 are collecting public input now and you have a
10 that may have had alittle bit of a runoff, and 10 separate process that the public is not involved
11 they had a containment planned and everything for |11 that is being merged with DNREC staff, and |
12 therunoff from their business. The DNREC person |12 wanted to basically get an idea of what your
13 kept saying that DNREC expected the person to 13 analytical framework and criteriathat is being
14 comply with the DNREC regulations as much as 14 used by DNREC staff who are paid professionals,
15 possible. Not as much as was reasonable, but as 15 what the paid professionals are using for those
16 much aswas possible. And that really gave me 16 reviews and express a concern that the public had
17 food for thought, what's possible? There are so 17 asecond chance to review and comment on whatever
18 many things possible. If you dump millionsinto 18 isput in by the public employees that we pay for
19 some small business, it might have arealy 19 asyou go through this. | think it should have
20 possible outcome on that containment situation, 20 been donein advance of this public input. |
21 but it might not be reasonable. Instead of 21 fed that it really reduces this public
22 costing maybe, I'll just pick afigure, 20,000, 22 opportunity to have been of tokenism and really
23 50,000, and you get a certain product for that 23 devalues public input by having a separate
24 containment. But if you put in 5 million, you'd 24 process that you are processing without the
Page 30 Page 32
1 get al that was possible. 1 public whose funds you had the opportunity to
2 I'mvery concerned about the DNREC 2 seek that in advance.
3 regulationstalking that kind of unspecified 3 MR.SMALL: Thank you.
4 language that has no top end to it. Possible 4 Seeing no further hands, I'm going to
5 could be anything. Thereisno dollar amount 5 adjourn the meeting. Again, just areminder that
6 containment there with possible. 6 we will be accepting comments until March 1st to
7 MR.SMALL: Thank you. 7 override these mechanisms. If you have questions
8 MRS WHITTENDALE: Thank you. 8 about how to do that, please let us know. Thank
9 MS.HERRON: I think | can also 9 you al for coming out this evening.
10 project, | understand what you're saying and | 0 - - -
11 understand and appreciate what | think isthe 11 (Thehearing concluded at 6:48 p.m.)
12 intent of this Executive Order, which isto 12
13 simplify and reduce redundancy and such. 13
14 However, | would just like to point out that 14
15 there are costs other than money and costs to the 15
16 environment and costs to the health of residents 16
17 of Delaware that are protected by some of these 17
18 DNREC regulations, so | sort of remind people to 18
19 think of those kinds of costs, especialy in a 19
20 state like Delaware where we do have really high 20
21 rates of things like cancer and cost to the 21
22 community aren't necessarily always quantified in 22
23 itadollar value. 23
24  MR.SMALL: Thank you. 24
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MR, SMALL: Good evening. | think we
wll go ahead and get started. W may have sone
folks conme in alittle late to join us, but I
wanted to take just a m nute and thank you all
for comng out this evening.

My nane is David Small. [|I'mwth the
Depart nent of Natural Resources and Environnent al
Control. I'mthe deputy secretary there, and we
have a nunber of staff here this evening that may
help nme if | need sone help with answeri ng
questions, but tonight is really about your
opportunity as citizens, as constituents, to
provi de feedback to the agency.

Hopeful ly you know by now that in
June of |ast year, CGovernor WMarkell signed
Executive Order 36, and that really directed
agenci es such as DNREC and others to go through a
process of reviewing regulations with a focus on
regul ations that are older than three years or
have not been anended in three years.

That is not to say that we won't
certainly accept comments on others, but that
wll be the focus of our review

We are the third group of agencies to
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go through this process, and as you may know,
there are hearings through the rest of this week.
We are the first. DelDOT is this week, along
wth the Departnent of State and the Departnent
of Honmel and Security. They wll al so be hol di ng
hearings here at Del State this week during the
weekni ght s.

The goal of this process is once we
have recei ved public coment, conducted our own
review, we wll be presenting a report to the
governor in June about potential changes to
regul ations, and really the spirit in which this
executive order was drafted was to try and reduce
burden on constituents, on businesses here in the
State of Del aware.

| will also tell you that we had
heari ngs | ast week. W started in Sussex County,
and next week there will be hearings in New
Castl e County, and those wll be at the Carvel
State O fice Building beginning on Tuesday
evening at 6 p.m, and that wll be DNREC s
public hearing in New Castl e County.

So if you forget sonething that you

W sh you had said tonight and want to cone back
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next week, you're welcone to do that, or you can
al so submt comments, and we are accepting
comments until March 1st in this process.

Those comments can be submtted
online or | believe we have comment fornms here.
That sanme comment formis available online. They
are avail able at the back of the roomif you
didn't pick themup on your way in. You can
submt themonline or you can nmail themin to us,
and we have an address that you can send to our
offices here in Dover.

Il will tell you that any changes t hat
cone through as a result of this process wll, of
course, go through the Adm ni strati ve Procedures
Act requirenents, as well as any other applicable
requi renents that dictate, and we have sone that
are unique to the departnent.

Before | turn it over to any of you
who would |Ii ke to make comments, what |1'd like to
do is just give you a quick overview of the
agency. W are a very diverse agency within the
state. W touch a lot of different
constituenci es and i ssues, and before | get into

the organi zation, | will share that many of the
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regul ati ons that we adm nister cone to us by way
of the federal governnent, and that is through
t he Environnental Protection Agency, the C ean
Water Act, the Cean Air Act, for exanple, the
Federal Superfund Law.

They may al so cone to us through the
US Fish and WIldlife Service, for exanple. W,
as part of our agency, nmnanage fish and wldlife
popul ati ons t hrough our D vision of Fish and
Wldlife. So to the extent we need to remain
consistent with, for exanple, fishery managenent
plans or wldlife nanagenent plans or mgratory
wat er fow seasons, those standards are
oftenti nes handed down to us for adoption. So in
many cases our standards need to be as protective
or as stringent as the federal agencies that
del egate those authorities to us.

So keeping that in mnd, certainly we
are interested in all comments you nmay have, but
| think it should al so be noted that even though
t hese may be federal standards, federal
regul ations, it doesn't nean that we can't take a
| ook at the process by which we adm ni ster these.

Those of you who do work with the
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agency and may be under a regulatory regi ne and
may have been involved in permtting with us, we
have over the years worked pretty hard to try and
reduce permtting turn-around ti nes, as an
example. W can always do better. There is

al ways room for inprovenent, but through sone

val ue processing, |looking at the various steps in
the permtting, we think we have done a pretty
good job, but we're certainly open to suggestions
along that line as well.

Let nme just give you a little bit of
our organi zational structure. W have our
Division of Air Quality and our director is here.
| lost sight of him Ali Mrzakhalili is our
director of Alr. And it's a very conplex world,
as you mght inmagine, for those of you who don't
work regularly init. W oversee em ssions from
| arge stationary sources like the Delaware City
Refinery, but we also maintain standards, for
exanpl e, for autonobile exhaust. Mobile source
em ssions are a big contributor to our air
quality issues here in the State of Del aware. So
we have a w de range of permtting and pl anni ng

activities that fall under Ali.
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One of our chall enges, quite frankly,
is to try and nake sure that other states that
al so inpact our air quality are playing fromthe
sanme playing field and sets of regul ati ons that
we do.

In the water arena, we regul ate waste
wat er treatnent plants, for exanmple, that nmay
di scharge to surface waters or they may spray
irrigate. |If you have a septic system chances
are you have interacted wth DNREC at sone | evel.
We al so regulate wells, for exanple, and maj or
sources of wthdraw, that could be from
groundwat er or from surface water for irrigation,
as an exanpl e.

This is very sinplistic, but I wll
tell you from an oversi ght of water resources in
the State of Delaware, if you are interested in
using water, either that is groundwater or is
surface water, you typically have to cone to
DNREC for perm ssion to do that. As you punp
t hat water through your system whether your
busi ness or your hone, fromthe tine it | eaves
your tap until the tinme it hits your drain, it

becones the jurisdiction of the D vision of
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Public Health because they are responsi ble for
the quality of that drinking water. Once it hits
your drain, it becones wastewater, and from a
regul atory point of view, we get it back again.
That's overly sinplistic, but as you can see, we
have a ot to do with how water resources in the
state are used.

WAast e and hazardous subst ances,
Marjorie Crofts is here wwth that division. The
di vi si on oversees the regul ati on of hazardous
wast e, whether they are generated here, stored
here, disposed of, or transported. This program
really takes a cradl e-to-grave oversight of those
wastes here in the State of Del aware, and nmnuch of
that program again, is delegated to us by EPA.

Managi ng solid waste, for exanple,
oversight of our landfills is another
responsibility that falls to Marjorie and her
team As nost of you know, the landfills in the
state are operated by the Del aware Solid Waste
Authority. They are a separate entity created by
the General Assenbly to manage solid waste, but
we oversee their activities through a regul atory

progr am
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The group al so oversees the cl eanup
of hazardous waste sites around the state. That
can al so include, for exanple, | eaking
under ground storage tanks, so one of the maj or
sources of inpacts to drinking water and
groundwater in the state is froml egacy
underground tanks. So we pay a lot of attention
t hrough our oversi ght prograns to gasoline
stations and other types of facilities that store
petrol eum and ot her products.

The last thing I'll say is that that
group al so works very closely and proactively
W th industries around the state through its
accidental release programto try and prevent
rel eases of toxics into our air. Along with
that, there is a ot of planning that goes into
predi cti ng what a worse case scenario m ght | ook
l'i ke and providing that information to first Iine
responders, so they are equi pped with the best
i nformati on possi ble going into a situation.

Qur division of watershed stewardship
has nanagenent responsibilities that are other
than regul atory. A couple of areas that they

oversee i s stormnater managenent. In 1990, the
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state's stormnater | aw was passed and there are
now requi renents for nmanagi ng your stormmater if
you devel op parcels nore than just single
residential |ots.

The ot her regul atory conponent of
that division is with coastal construction. |If
you are building on our beaches, you need to cone
see us and talk wth us about the potenti al
i npact you may have on our coastal dune system
which is a very inportant |line of defense for us
in weat her events and our storm events.

Qur Division of Fish and Wldlife
also is a regulatory agency | nentioned earlier.
Sone of the things that they are involved with is
in terns of fish and wldlife oversight and
managenent of various species. They al so manage
approxi nately 60,000 acres of |land here in the
state, along with our division of parks and
recreation, which nmanages about 30, 000 acres. W
have a | ot of natural resource nanagenent
responsibilities for wildlife habitat and aquatic
habitat. That group al so oversees size and cree
limts, for exanple, regul ates recreational and

commercial fishing for both fish and shellfish
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speci es.

Qur division of Parks and Recreation
does have a couple of regulatory touch points in
their park regulations. |In other words, how you
need to behave when you visit our state park
system

And finally, our division of Energy
and dinmate doesn't have a |l ot of regul atory
responsibility. They do manage the G een Energy
Fund here in the State of Del aware, which is
really a grant program for those who may be
Del mar va Power custoners or customers of our
entities that collect a small anount of nobney
that goes into the fund that can help you as
consuners install renewabl e generation resources
that could be wind or solar on your properties.

So we have begun our review. W have
identified sone regul ations that are outdated
that can be repealed that are no | onger rel evant,
and we wll be conpiling that information, along
wth the public comments that we receive, that we
recei ve through this process.

So before | open up the m crophone to

comments, | just wanted to |l et you know that we
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have a court stenographer here this evening. W

want to make sure we get a very accurate

depi ction of your coments. W w |l be doing
this for all of our public hearings as well, so |
have a |ist of speakers and I'lIl be calling you

up in the order that you signed in. Wen you
cone up, if you would use the m crophone, please,
and gi ve us your nane, that woul d be very

hel pful. | think that's all | have at this
poi nt .

So wth that, | have one nanme. Ww.
So that would be Stephanie Herron. Stephanie.

M5. HERRON: | don't have anything to
say if no one el se does.

MR, SMALL: Ckay. The floor is
yours. | f anybody wants to provide any conmments,
this is the tinme. Again, it's not the only tine
you'll have. W are accepting comments until
March 1st. But this is an opportunity.

Yes, ma' am

MRS. VH TTENDALE: Do you want us to
have the comments prior to your presentation or
after?

MR. SMALL: That was ny presentation.
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Hopefully that wasn't too di sappoi nting, but the
idea is really for us to listen, and so |I' m done.
This tinme is yours if you would like to take
advant age of it.

MRS. VH TTENDALE: Does anyone el se
have anything to say?

Did you say there are ot her speakers
com ng here tonight al so?

MR. SMALL: Not that |'m aware of,
unless it is any of yours.

MRS. VH TTENDALE: | have a little
t roubl e wal ki ng.

MR. SMALL: If you could state and
spell your nane, that would be hel pful. Thank
you.

MRS. VWH TTENDALE: Wi ttendal e
WHI1-T-T-E-EN-D- A-L-E.

COURT REPORTER:  Your full nane,
pl ease?

MRS. VH TTENDALE: M s.

| have a questi on about why these
regul ations are three years old or ol der that
we' re supposed to be discussing tonight? Are

t here new regul ati ons supersedi ng t hese ones t hat
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we mght be able to get rid of?

MR SMALL: |If | wunderstand your
question, there are several regqulations that are
i n various stages of being updated and a coupl e
of those exanpl es are stormnater regul ations,
along with our on-site wastewater disposal
regul ati ons. We have had hearings on those
al ready and we are considering public coments,
but if you have comments or concerns about those,
certainly you're welcone to share those. 1|'m not
sure if |I'"manswering your question.

| think the Governor's intent on this
was that if regul ati ons haven't been exam ned
Wthin the past three years -- let ne say it the
other way. |If regul ations have gone through sone
type of process during the past three years,
chances are the public has had an opportunity to
provi de comment. But it nay be that regul ations
have been in place for a while, three years or
ol der. Sone of our regul ati ons are decades ol d,
as you mght inmagine. And this was really, the
focus was really on an opportunity for those
regul ati ons that nmay not have been in front of

t he public and been opened up for anendnent
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W thin the past three years.
MRS. VH TTENDALE: Well, maybe there
i's sonebody here that can comment on ny question

about the University of Delaware putting out

water testing kits free to the public, such as at

Home Depot. Wiat is the purpose, what is their
objective in collecting that information?

MR SMALL: I'"'m not sure and |' m not
sure if any of the staff here this evening knows

about that. That is sonething we can | ook into,

but as | stand before you, |I'mnot sure. |'m not

awar e of that.

As | nentioned to you, it may be
sonet hing that's been coordinated with the
Division of Public Health, as | nentioned,
because they are the agency that oversees water
quality from public drinking water systens aroun
the state, but I'mnot sure of this initiative.

MRS. VH TTENDALE: Are they al so
concerned with private well water?

MR. SMALL: They do have a private,
well testing program The D vision of Public
Heal t h does make avail able private well testing

kits with instructions that you can take into

d

a
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your hone, fill up a bottle and bring it in and
they wwll test, | believe, for nitrates and
bacteria primarily. Maybe sone ot her things.

MRS. VWHI TTENDALE: | have seen those
test kits, but this appears to be a new program
| was wonderi ng what was being instituted there?

MR SMALL: I'mnot quite sure.

MR. ROBERTS: Jim Roberts from Dover.

Hi, | appreciate you having the
nmeeting this evening. Thanks.

MR. SMALL: Roberts? Robertson?

THE W TNESS: Roberts, RO B-E-R-T-S.

MR SMALL: Thank you.

MR. ROBERTS: | understand that DNREC
has an ownership of a certain percentage of the
| and here in Del aware and you nenti oned earlier
that you are involved in significant |and
managenent. So what is DNREC s goal on the
percentage or the anount of |and that needs to be
purchased here in Dover?

MR SMALL: | don't know that we have
a set target for acquiring or preserving | and
here in the state. | would guess that ownership

W se, between, and | would count naybe the
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federal ownership as well, is probably sonewhere
around 15, 17 percent of the land area in the
state that is publicly owned.

Those, as | nentioned, those areas
are used for recreational, outdoor recreational
pur poses t hrough our division of Parks and
Recreation and our Division of Fish and Wldlife.

The Fish and WIidlife |lands are often
acquired with dollars that are matched with
federal funds and for outdoor recreational
activities, hunting and fishing, primarily. And
so we have statutory mandates that are both
federal and state, and there is al so an open
space programthat was a result of |egislation
passed in the early 1990's to provide funding for
acqui sition of these special areas.

MR ROBERTS: What is the open space
you are referring to?

MR SMALL: Open space? pen space,

again, is our lands that are identified as

available with a willing seller for recreational
purposes. It could be for use as a state park
unit. It could be for use to be nmanaged

primarily as fish and wildlife habitat, through
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our Division of Fish and WIidlife.

MR. ROBERTS: So these tracts of
| and, then, are open to the public for recreation
pur poses?

MR SMALL: Yes.

MR. ROBERTS: Thank you.

MRS. VWH TTENDALE: These open tracts,

are sone of themconsidered wldlife areas that

are off limts for the general public?
MR SMALL: | think, and | can't give
you a percentage, but | would say that nost al

of those areas are considered, those that are
managed by the D vision of Fish and Wldlife, are
w Il dlife nanagenent areas and they are open to
the public. 1In nany cases there is active
managenent. There may be water fowl blinds or
deer stands or blinds that are managed by the
D vision of Fish and WIldlife for public access.
MRS. VWH TTENDALE: And sone of these
| ands -- actually, these regul ations that we are
supposed to be addressing, are there regul ati ons
for creating a national park in Delaware? 1|'ve
heard about that. Wat is the story on that,

pl ease?
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MR SMALL: That is a federal process
and as | understand it, a national park or a
nati onal nonunent can be created by an Act of
Congress or by an Act of the President. | don't
know a | ot of details beyond that.

MRS. VWH TTENDALE: Thank you.

MR SMALL: Anybody el se?

MR PUCGH | have sone questi ons.
Craig Pugh, 168 Main Street, Leipsic, Del anare,
P- U- G H.

| think what m ght help a |lot of the
people here is where they can find a sewer system
for the regulations that they are interested in
addressing. Do you have that?

MR SMALL: All of our regul ations
are avail able online. WMaybe that's the nost
accessi bl e pl ace. If you were to visit the
CGeneral Assenbly's web page, wwww. del awar e. gov,
under the CGeneral Assenbly, there's a listing of
publications there, and if you | ook for the
state's adm nistrative code, that is where those
regul ations are found and they are organi zed by
division. So if you're interested, for exanple,

in Dvision of Fish and WIldlife, you can | ook
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under Division of Fish and Wldlife and find all
of those regul ati ons.

That's a good point. Thank you.

MR PUGH: That's the first. | have
a couple of different ones. One has to do wth a
community nearby. They have run into sone
problenms with the total daily maxi mum | oad,
whet her it be stormmwater, runoff, or what have
you. And it's been hard to find information
about a conpl ete wat ershed and how much this
affects a conpl ete watershed and where that is
wth their findings now as conpared to how nmuch
devel opnent that that area can stay in as far as
whet her it be bacteria runoff, or what have you.

We have tried to nail this down, but
we don't have enough information to take back to
our county that tells them whether they have the
right anmount of allowable density in a certain
area because of this. They seemto do it on a
case- by-case basis, a devel opnent - by-devel opnent
ki nd of basis, not necessarily as a whol e
wat er shed, where the whol e watershed is shared by
everyone. It seens to be on a state level it

woul d be nore explicable if we could be able to
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expl ain, explain this when, say, we go to the
county and sonebody has an expl anati on about how
much devel opnent that that area wll stand
because of these reasons, we can look at it as a
whol e, not just on a case-by-case basis. It
seens as though those nunbers don't always jive
if they are done in a small group.

| don't know who we talk to, how do
we get that addressed? | have been to stormater
alittle bit. | have talked wwth M. G aber
t hrough the water treatnent plants that my
affect these things, but nailing down these
nunbers seens to be hard to do. It seens to be
hard to find.

MR. SMALL: | take your point and
"Il just respond quickly. As you know, the
sources of these nutrients are even nore
difficult to identify.

MR, PUGH: Uh- huh.

MR. SMALL: And we have a fairly
robust nonitoring program water quality
noni t ori ng programthroughout the state, and |I'd
be happy to give you sone information to try and

put you in touch with the fol ks who are the
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keepers of that data. But we think we do a
pretty good job on collecting that.

So that tells us the state of our
water quality generally on a
wat er shed- by- wat er shed basi s and we have t hat.

What we' re not probably as equi pped
to dois talk with you about the various sources
of those nutrients, and of course it depends on
the type of |l and use, as you can certainly
under st and, whether that may be agriculture or
residential devel opnent or septic systens or
wast ewat er treatnent plants, but |'m happy to
have a further discussion wth you.

MR PUGH It is all shared by all of
us and not by just a certain few. W want to
make sure it is done that way, kept that way.

MR, SMALL: | wunderstand.

MR PUGH OQher things that | have
are nore along the Division of Fish and WIldlife
stuff, but | believe nost of the stuff has been
brought into statute.

Chapter 9, Title 7. One question
woul d be under Section 920. | believe this has

al ready been brought into statute. |[If it has,
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then we need to go sonewhere el se. | have
several different itens here such as this, and if
there are still regulations, | would like to
change them If not and it has to be statute,
then | wll go to ny legislator. WII M. Enory
help me with this or yoursel f?

MR SMALL: By just those nunbers |I'm
not sure exactly what part of the statute that
is, but as | think you' re well aware, sone of the
Fish and Wildlife statutes are anong the ol dest
that we work wth and they have been around for
quite sone tine, and they descend from a peri od
when nost of the managenent of speci es was done
by the General Assenbly and not necessarily
adm ni stered by DNREC or the D vision of Fish and
Wildlife.

So in this particular case |I' m not
exactly sure whether it's a statute or whether
there's a corresponding regul ation that fl ows
fromthat. |Is there a subject matter?

MR. PUGH. That one was a concern of
mai nly replacing of a word, changing of a word as
a descri ption.

MR SMALL: It sounds like it may be
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a statutory issue.

MR. PUGH: The word woul d be shared,
renoving the word "shared" and replacing it with
the word "fixed." That would be under Chapter 9,
Title 7, Section 920.

MR. SMALL: That does sound |ike a
| egi sl ative issue.

MR. PUGH: The other one | have is
under Chapter 9, Title 7, Section 903. It says
we Wil record a statenent addressing an i npact
on conservation, and | would like to know why if
there is one just for conservation, why is there
not a soci oeconomn c | npact statenent brought to
light in respect to the incom ng enpl oynent of
t he surroundi ng communities? That doesn't seem
to be addressed in that one.

Anot her one is Chapter 15, Title 7,
Atlantic States Mari ne Fisheries Conpact. Also
unrepresented to the comunities of the State of
Del aware. It seens rather self-serving in its
description, but 1'll leave that to ny opinion.
It could stand sone work in agreenent with the
citizens of the state.

Wul d you like ne to make furt her
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comment on this or do you want to take up the
issue with nme |ater?

MR. SMALL: W can do either one. It
sounds to ne, M. Pugh, that nobst of these are
| egi sl ative issues.

MR PUGH | believe they were
adopted first as regul ations and then probably
brought in as statute | ater.

MR SMALL: It is usually the other
way around. Usually there is the statute, but
sonetines you are right, sonetines it can work
t he ot her way.

MR PUGH If it is, | wll take the
i ssue sonewhere else and that's fine. | didn't
know whet her you would like to do that or not.

MR SMALL: Well, 1'd like to get
them on the record so we can take a | ook at them
Whet her you want to provide themverbally here or
provide themin witing and we can add themto
the record and then we can take a look. | wll
also tell you that a nunber of advisory groups
that work with the departnent in various
capacities | believe are going to include this

I ssue, Executive Order 36, on sone of their
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upcom ng agendas bet ween now and March 1st, and
so you may | ook for the Fish and Gane Advi sory
Counci |l or naybe others. I1'mnot sure if the
Shell fish Council will neet. But they may be
bringing this topic up as well. That may be
anot her avenue to raise the issue. But either
way we wll make sure that it gets on the record
so that we can take a look at it.

MR PUGH Al right. Thank you.

MR, SMALL: Ckay?

MR PUCH. Yes.

MR. SMALL: Carol, there is a comment
over here.

MR TOM VH TTENDALE: H Dave, it's
been a while. M nane is TomWittendale. |
live in Hartl ey, Del awar e.

Could you tell ne who adm nisters the
farm preservation progran? |Is that DNREC or is
that Agricul ture?

MR SMALL: That's done through the
Departnment of Agriculture.

MR. TOM WHI TTENDALE: Because | had
sone concerns about that. A friend of ours has

been approached to preserve their farm under that
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program and then all of a sudden they found out
they wouldn't be able to hunt on it, they

woul dn't be able to target practice on it. There
are a lot of different restrictions on that farm
even though it was their property. And | was

ki nd of wondering exactly what's the purpose of
the state acquiring easenents on this property?
If it belongs to the people, | think they should
be able to use it for whatever they want as | ong
as they don't develop it.

MR. SMALL: Cbviously the intent is
to preserve agriculture, but other conditions or
rights that the famly may want to keep | just
can't comment on, Tom

MR. TOM WH TTENDALE: Thank you.

MR SMALL: Anybody el se?

Last call?

MRS. VH TTENDALE: Ckay, we're
tal ki ng about regulations that are three years
old or older, but today's regulations that are in
fact today but in the future will be three years
old or older. MNow, who is actually eval uating
the cost of the taxpayers of all the existing

regul ati ons that m ght be not necessary or
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redundant or actually hostile to property
owner shi p?

MR SMALL: "' m not sure that anyone,
any one person, quite frankly, is undertaking the
type of analysis that you may envi sion in your
statenent. There are sone requirenents when
state agenci es adopt regul ations, they are
required to identify potential inpacts on
busi ness, particularly snall business, and if
there will be costs to conply and whet her there
may be alternatives to the regqul ati ons proposed
that could achieve a simlar outcone w thout a
burden on business. That is under the Reqgul atory
Flexibility Act. It doesn't apply to all
regul ations. It applies to those regul ati ons
that nmay affect particularly small busi ness and
we undertake those types of anal ysis.

But the cost that you are suggesti ng,
| would say that there are sone anal yses t hat
| ook at cost issues and there is a | ot of
different ways to define that. There could be
societal costs, there could be certainly costs of
conpliance, which I think what you may be

poi nting out specifically. But |I guess ny point

'

s lt&i
WILCOX & FETZER LTD
Registered Professional Reporters

(302) 655-0477
www.wilfet.com






© 00 N o o b~ w DD

N NN NN R R R R R R R R R R
A W N P O © 00 ~N O U M W N B O

29

is, I'"'mnot aware of a specific requirenent
necessarily to undertake that type of anal ysis,
certainly in the context of this exercise that
we' re proceedi ng through.

MRS. VH TTENDALE: Well, | happened
to go to a neeting that had sonme small busi ness
owners submtting requests for permts and |
observed that the DNREC representative there was
instructing the applicants, particularly the one
that nmay have had a little bit of a runoff, and
they had a contai nnent planned and everything for
the runoff fromtheir business. The DNREC person
kept saying that DNREC expected the person to
conply with the DNREC regul ati ons as nuch as
possi ble. Not as nmuch as was reasonabl e, but as
much as was possible. And that really gave ne
food for thought, what's possible? There are so
many t hings possible. If you dunp mllions into
sone snmall business, it mght have a really
possi bl e outcone on that contai nnent situation,
but it m ght not be reasonable. Instead of
costing maybe, 1'll just pick a figure, 20, 000,
50, 000, and you get a certain product for that

containnent. But if you put in 5 mllion, you'd
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get all that was possible.

| ' mvery concerned about the DNREC
regul ati ons tal king that kind of unspecified
| anguage that has no top end to it. Possible
could be anything. There is no dollar anpunt
contai nnent there wth possible.

MR SMALL: Thank you.

MRS. VWH TTENDALE: Thank you.

M5. HERRON: | think I can al so
project, | understand what you're saying and |
under stand and appreciate what | think is the

intent of this Executive Order, which is to
sinmplify and reduce redundancy and such.

However, | would just |like to point out that
there are costs other than noney and costs to the
envi ronnent and costs to the health of residents
of Del aware that are protected by sone of these
DNREC regul ations, so | sort of rem nd people to
think of those kinds of costs, especially in a
state |i ke Del aware where we do have really high
rates of things |i ke cancer and cost to the
community aren't necessarily always quantified in
it a dollar val ue.

MR SMALL: Thank you.
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Stephanie, wll you spell your | ast
nane, pl ease.

M5. HERRON: Herron, HE R R O N

MR CARTER: | have one procedura
questi on.

My nane is Dave Carter from Townsend.
"Il provide sone comments next week to you. The
one question | have is you had nentioned that you
are collecting public input now and you have a
separate process that the public is not invol ved
that is being merged with DNREC staff, and |
wanted to basically get an idea of what your
anal ytical framework and criteria that is being
used by DNREC staff who are paid professionals,
what the paid professionals are using for those
reviews and express a concern that the public had
a second chance to review and coment on what ever
is put in by the public enployees that we pay for
as you go through this. | think it should have
been done in advance of this public input. |
feel that it really reduces this public
opportunity to have been of tokenismand really
deval ues public input by having a separate

process that you are processing wthout the
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publ i c whose funds you had the opportunity to
seek that in advance.

MR SMALL: Thank you.

Seeing no further hands, |'mgoing to
adjourn the neeting. Again, just a rem nder that
we Wil be accepting comments until March 1st to
overri de these nechanisns. |If you have questions
about how to do that, please |let us know  Thank
you all for com ng out this evening.

(The hearing concluded at 6:48 p.m)
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           1                 MR. SMALL:  Good evening.  I think we



           2     will go ahead and get started.  We may have some



           3     folks come in a little late to join us, but I



           4     wanted to take just a minute and thank you all



           5     for coming out this evening.



           6                 My name is David Small.  I'm with the



           7     Department of Natural Resources and Environmental



           8     Control.  I'm the deputy secretary there, and we



           9     have a number of staff here this evening that may



          10     help me if I need some help with answering



          11     questions, but tonight is really about your



          12     opportunity as citizens, as constituents, to



          13     provide feedback to the agency.



          14                 Hopefully you know by now that in



          15     June of last year, Governor Markell signed



          16     Executive Order 36, and that really directed



          17     agencies such as DNREC and others to go through a



          18     process of reviewing regulations with a focus on



          19     regulations that are older than three years or



          20     have not been amended in three years.



          21                 That is not to say that we won't



          22     certainly accept comments on others, but that



          23     will be the focus of our review.



          24                 We are the third group of agencies to
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           1     go through this process, and as you may know,



           2     there are hearings through the rest of this week.



           3     We are the first.  DelDOT is this week, along



           4     with the Department of State and the Department



           5     of Homeland Security.  They will also be holding



           6     hearings here at Del State this week during the



           7     weeknights.



           8                 The goal of this process is once we



           9     have received public comment, conducted our own



          10     review, we will be presenting a report to the



          11     governor in June about potential changes to



          12     regulations, and really the spirit in which this



          13     executive order was drafted was to try and reduce



          14     burden on constituents, on businesses here in the



          15     State of Delaware.



          16                 I will also tell you that we had



          17     hearings last week.  We started in Sussex County,



          18     and next week there will be hearings in New



          19     Castle County, and those will be at the Carvel



          20     State Office Building beginning on Tuesday



          21     evening at 6 p.m., and that will be DNREC's



          22     public hearing in New Castle County.



          23                 So if you forget something that you



          24     wish you had said tonight and want to come back
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           1     next week, you're welcome to do that, or you can



           2     also submit comments, and we are accepting



           3     comments until March 1st in this process.



           4                 Those comments can be submitted



           5     online or I believe we have comment forms here.



           6     That same comment form is available online.  They



           7     are available at the back of the room if you



           8     didn't pick them up on your way in.  You can



           9     submit them online or you can mail them in to us,



          10     and we have an address that you can send to our



          11     offices here in Dover.



          12                 I will tell you that any changes that



          13     come through as a result of this process will, of



          14     course, go through the Administrative Procedures



          15     Act requirements, as well as any other applicable



          16     requirements that dictate, and we have some that



          17     are unique to the department.



          18                 Before I turn it over to any of you



          19     who would like to make comments, what I'd like to



          20     do is just give you a quick overview of the



          21     agency.  We are a very diverse agency within the



          22     state.  We touch a lot of different



          23     constituencies and issues, and before I get into



          24     the organization, I will share that many of the
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           1     regulations that we administer come to us by way



           2     of the federal government, and that is through



           3     the Environmental Protection Agency, the Clean



           4     Water Act, the Clean Air Act, for example, the



           5     Federal Superfund Law.



           6                 They may also come to us through the



           7     US Fish and Wildlife Service, for example.  We,



           8     as part of our agency, manage fish and wildlife



           9     populations through our Division of Fish and



          10     Wildlife.  So to the extent we need to remain



          11     consistent with, for example, fishery management



          12     plans or wildlife management plans or migratory



          13     water fowl seasons, those standards are



          14     oftentimes handed down to us for adoption.  So in



          15     many cases our standards need to be as protective



          16     or as stringent as the federal agencies that



          17     delegate those authorities to us.



          18                 So keeping that in mind, certainly we



          19     are interested in all comments you may have, but



          20     I think it should also be noted that even though



          21     these may be federal standards, federal



          22     regulations, it doesn't mean that we can't take a



          23     look at the process by which we administer these.



          24                 Those of you who do work with the
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           1     agency and may be under a regulatory regime and



           2     may have been involved in permitting with us, we



           3     have over the years worked pretty hard to try and



           4     reduce permitting turn-around times, as an



           5     example.  We can always do better.  There is



           6     always room for improvement, but through some



           7     value processing, looking at the various steps in



           8     the permitting, we think we have done a pretty



           9     good job, but we're certainly open to suggestions



          10     along that line as well.



          11                 Let me just give you a little bit of



          12     our organizational structure.  We have our



          13     Division of Air Quality and our director is here.



          14     I lost sight of him.  Ali Mirzakhalili is our



          15     director of Air.  And it's a very complex world,



          16     as you might imagine, for those of you who don't



          17     work regularly in it.  We oversee emissions from



          18     large stationary sources like the Delaware City



          19     Refinery, but we also maintain standards, for



          20     example, for automobile exhaust.  Mobile source



          21     emissions are a big contributor to our air



          22     quality issues here in the State of Delaware.  So



          23     we have a wide range of permitting and planning



          24     activities that fall under Ali.
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           1                 One of our challenges, quite frankly,



           2     is to try and make sure that other states that



           3     also impact our air quality are playing from the



           4     same playing field and sets of regulations that



           5     we do.



           6                 In the water arena, we regulate waste



           7     water treatment plants, for example, that may



           8     discharge to surface waters or they may spray



           9     irrigate.  If you have a septic system, chances



          10     are you have interacted with DNREC at some level.



          11     We also regulate wells, for example, and major



          12     sources of withdraw, that could be from



          13     groundwater or from surface water for irrigation,



          14     as an example.



          15                 This is very simplistic, but I will



          16     tell you from an oversight of water resources in



          17     the State of Delaware, if you are interested in



          18     using water, either that is groundwater or is



          19     surface water, you typically have to come to



          20     DNREC for permission to do that.  As you pump



          21     that water through your system, whether your



          22     business or your home, from the time it leaves



          23     your tap until the time it hits your drain, it



          24     becomes the jurisdiction of the Division of

�

                                                                8









           1     Public Health because they are responsible for



           2     the quality of that drinking water.  Once it hits



           3     your drain, it becomes wastewater, and from a



           4     regulatory point of view, we get it back again.



           5     That's overly simplistic, but as you can see, we



           6     have a lot to do with how water resources in the



           7     state are used.



           8                 Waste and hazardous substances,



           9     Marjorie Crofts is here with that division.  The



          10     division oversees the regulation of hazardous



          11     waste, whether they are generated here, stored



          12     here, disposed of, or transported.  This program



          13     really takes a cradle-to-grave oversight of those



          14     wastes here in the State of Delaware, and much of



          15     that program, again, is delegated to us by EPA.



          16                 Managing solid waste, for example,



          17     oversight of our landfills is another



          18     responsibility that falls to Marjorie and her



          19     team.  As most of you know, the landfills in the



          20     state are operated by the Delaware Solid Waste



          21     Authority.  They are a separate entity created by



          22     the General Assembly to manage solid waste, but



          23     we oversee their activities through a regulatory



          24     program.
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           1                 The group also oversees the cleanup



           2     of hazardous waste sites around the state.  That



           3     can also include, for example, leaking



           4     underground storage tanks, so one of the major



           5     sources of impacts to drinking water and



           6     groundwater in the state is from legacy



           7     underground tanks.  So we pay a lot of attention



           8     through our oversight programs to gasoline



           9     stations and other types of facilities that store



          10     petroleum and other products.



          11                 The last thing I'll say is that that



          12     group also works very closely and proactively



          13     with industries around the state through its



          14     accidental release program to try and prevent



          15     releases of toxics into our air.  Along with



          16     that, there is a lot of planning that goes into



          17     predicting what a worse case scenario might look



          18     like and providing that information to first line



          19     responders, so they are equipped with the best



          20     information possible going into a situation.



          21                 Our division of watershed stewardship



          22     has management responsibilities that are other



          23     than regulatory.  A couple of areas that they



          24     oversee is stormwater management.  In 1990, the
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           1     state's stormwater law was passed and there are



           2     now requirements for managing your stormwater if



           3     you develop parcels more than just single



           4     residential lots.



           5                 The other regulatory component of



           6     that division is with coastal construction.  If



           7     you are building on our beaches, you need to come



           8     see us and talk with us about the potential



           9     impact you may have on our coastal dune system,



          10     which is a very important line of defense for us



          11     in weather events and our storm events.



          12                 Our Division of Fish and Wildlife



          13     also is a regulatory agency I mentioned earlier.



          14     Some of the things that they are involved with is



          15     in terms of fish and wildlife oversight and



          16     management of various species.  They also manage



          17     approximately 60,000 acres of land here in the



          18     state, along with our division of parks and



          19     recreation, which manages about 30,000 acres.  We



          20     have a lot of natural resource management



          21     responsibilities for wildlife habitat and aquatic



          22     habitat.  That group also oversees size and creel



          23     limits, for example, regulates recreational and



          24     commercial fishing for both fish and shellfish
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           1     species.



           2                 Our division of Parks and Recreation



           3     does have a couple of regulatory touch points in



           4     their park regulations.  In other words, how you



           5     need to behave when you visit our state park



           6     system.



           7                 And finally, our division of Energy



           8     and Climate doesn't have a lot of regulatory



           9     responsibility.  They do manage the Green Energy



          10     Fund here in the State of Delaware, which is



          11     really a grant program for those who may be



          12     Delmarva Power customers or customers of our



          13     entities that collect a small amount of money



          14     that goes into the fund that can help you as



          15     consumers install renewable generation resources



          16     that could be wind or solar on your properties.



          17                 So we have begun our review.  We have



          18     identified some regulations that are outdated



          19     that can be repealed that are no longer relevant,



          20     and we will be compiling that information, along



          21     with the public comments that we receive, that we



          22     receive through this process.



          23                 So before I open up the microphone to



          24     comments, I just wanted to let you know that we
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           1     have a court stenographer here this evening.  We



           2     want to make sure we get a very accurate



           3     depiction of your comments.  We will be doing



           4     this for all of our public hearings as well, so I



           5     have a list of speakers and I'll be calling you



           6     up in the order that you signed in.  When you



           7     come up, if you would use the microphone, please,



           8     and give us your name, that would be very



           9     helpful.  I think that's all I have at this



          10     point.



          11                 So with that, I have one name.  Wow.



          12     So that would be Stephanie Herron.  Stephanie.



          13                 MS. HERRON:  I don't have anything to



          14     say if no one else does.



          15                 MR. SMALL:  Okay.  The floor is



          16     yours.  If anybody wants to provide any comments,



          17     this is the time.  Again, it's not the only time



          18     you'll have.  We are accepting comments until



          19     March 1st.  But this is an opportunity.



          20                 Yes, ma'am.



          21                 MRS. WHITTENDALE:  Do you want us to



          22     have the comments prior to your presentation or



          23     after?



          24                 MR. SMALL:  That was my presentation.
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           1     Hopefully that wasn't too disappointing, but the



           2     idea is really for us to listen, and so I'm done.



           3     This time is yours if you would like to take



           4     advantage of it.



           5                 MRS. WHITTENDALE:  Does anyone else



           6     have anything to say?



           7                 Did you say there are other speakers



           8     coming here tonight also?



           9                 MR. SMALL:  Not that I'm aware of,



          10     unless it is any of yours.



          11                 MRS. WHITTENDALE:  I have a little



          12     trouble walking.



          13                 MR. SMALL:  If you could state and



          14     spell your name, that would be helpful.  Thank



          15     you.



          16                 MRS. WHITTENDALE:  Whittendale



          17     W-H-I-T-T-E-N-D-A-L-E.



          18                 COURT REPORTER:  Your full name,



          19     please?



          20                 MRS. WHITTENDALE:  Mrs.



          21                 I have a question about why these



          22     regulations are three years old or older that



          23     we're supposed to be discussing tonight?  Are



          24     there new regulations superseding these ones that
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           1     we might be able to get rid of?



           2                 MR. SMALL:  If I understand your



           3     question, there are several regulations that are



           4     in various stages of being updated and a couple



           5     of those examples are stormwater regulations,



           6     along with our on-site wastewater disposal



           7     regulations.  We have had hearings on those



           8     already and we are considering public comments,



           9     but if you have comments or concerns about those,



          10     certainly you're welcome to share those.  I'm not



          11     sure if I'm answering your question.



          12                 I think the Governor's intent on this



          13     was that if regulations haven't been examined



          14     within the past three years -- let me say it the



          15     other way.  If regulations have gone through some



          16     type of process during the past three years,



          17     chances are the public has had an opportunity to



          18     provide comment.  But it may be that regulations



          19     have been in place for a while, three years or



          20     older.  Some of our regulations are decades old,



          21     as you might imagine.  And this was really, the



          22     focus was really on an opportunity for those



          23     regulations that may not have been in front of



          24     the public and been opened up for amendment
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           1     within the past three years.



           2                 MRS. WHITTENDALE:  Well, maybe there



           3     is somebody here that can comment on my question



           4     about the University of Delaware putting out



           5     water testing kits free to the public, such as at



           6     Home Depot.  What is the purpose, what is their



           7     objective in collecting that information?



           8                 MR. SMALL:  I'm not sure and I'm not



           9     sure if any of the staff here this evening knows



          10     about that.  That is something we can look into,



          11     but as I stand before you, I'm not sure.  I'm not



          12     aware of that.



          13                 As I mentioned to you, it may be



          14     something that's been coordinated with the



          15     Division of Public Health, as I mentioned,



          16     because they are the agency that oversees water



          17     quality from public drinking water systems around



          18     the state, but I'm not sure of this initiative.



          19                 MRS. WHITTENDALE:  Are they also



          20     concerned with private well water?



          21                 MR. SMALL:  They do have a private, a



          22     well testing program.  The Division of Public



          23     Health does make available private well testing



          24     kits with instructions that you can take into
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           1     your home, fill up a bottle and bring it in and



           2     they will test, I believe, for nitrates and



           3     bacteria primarily.  Maybe some other things.



           4                 MRS. WHITTENDALE:  I have seen those



           5     test kits, but this appears to be a new program.



           6     I was wondering what was being instituted there?



           7                 MR. SMALL:  I'm not quite sure.



           8                 MR. ROBERTS:  Jim Roberts from Dover.



           9                 Hi, I appreciate you having the



          10     meeting this evening.  Thanks.



          11                 MR. SMALL:  Roberts?  Robertson?



          12                 THE WITNESS:  Roberts, R-O-B-E-R-T-S.



          13                 MR. SMALL:  Thank you.



          14                 MR. ROBERTS:  I understand that DNREC



          15     has an ownership of a certain percentage of the



          16     land here in Delaware and you mentioned earlier



          17     that you are involved in significant land



          18     management.  So what is DNREC's goal on the



          19     percentage or the amount of land that needs to be



          20     purchased here in Dover?



          21                 MR. SMALL:  I don't know that we have



          22     a set target for acquiring or preserving land



          23     here in the state.  I would guess that ownership



          24     wise, between, and I would count maybe the

�

                                                                17









           1     federal ownership as well, is probably somewhere



           2     around 15, 17 percent of the land area in the



           3     state that is publicly owned.



           4                 Those, as I mentioned, those areas



           5     are used for recreational, outdoor recreational



           6     purposes through our division of Parks and



           7     Recreation and our Division of Fish and Wildlife.



           8                 The Fish and Wildlife lands are often



           9     acquired with dollars that are matched with



          10     federal funds and for outdoor recreational



          11     activities, hunting and fishing, primarily.  And



          12     so we have statutory mandates that are both



          13     federal and state, and there is also an open



          14     space program that was a result of legislation



          15     passed in the early 1990's to provide funding for



          16     acquisition of these special areas.



          17                 MR. ROBERTS:  What is the open space



          18     you are referring to?



          19                 MR. SMALL:  Open space?  Open space,



          20     again, is our lands that are identified as



          21     available with a willing seller for recreational



          22     purposes.  It could be for use as a state park



          23     unit.  It could be for use to be managed



          24     primarily as fish and wildlife habitat, through
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           1     our Division of Fish and Wildlife.



           2                 MR. ROBERTS:  So these tracts of



           3     land, then, are open to the public for recreation



           4     purposes?



           5                 MR. SMALL:  Yes.



           6                 MR. ROBERTS:  Thank you.



           7                 MRS. WHITTENDALE:  These open tracts,



           8     are some of them considered wildlife areas that



           9     are off limits for the general public?



          10                 MR. SMALL:  I think, and I can't give



          11     you a percentage, but I would say that most all



          12     of those areas are considered, those that are



          13     managed by the Division of Fish and Wildlife, are



          14     wildlife management areas and they are open to



          15     the public.  In many cases there is active



          16     management.  There may be water fowl blinds or



          17     deer stands or blinds that are managed by the



          18     Division of Fish and Wildlife for public access.



          19                 MRS. WHITTENDALE:  And some of these



          20     lands -- actually, these regulations that we are



          21     supposed to be addressing, are there regulations



          22     for creating a national park in Delaware?  I've



          23     heard about that.  What is the story on that,



          24     please?
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           1                 MR. SMALL:  That is a federal process



           2     and as I understand it, a national park or a



           3     national monument can be created by an Act of



           4     Congress or by an Act of the President.  I don't



           5     know a lot of details beyond that.



           6                 MRS. WHITTENDALE:  Thank you.



           7                 MR. SMALL:  Anybody else?



           8                 MR. PUGH:  I have some questions.



           9     Craig Pugh, 168 Main Street, Leipsic, Delaware,



          10     P-U-G-H.



          11                 I think what might help a lot of the



          12     people here is where they can find a sewer system



          13     for the regulations that they are interested in



          14     addressing.  Do you have that?



          15                 MR. SMALL:  All of our regulations



          16     are available online.  Maybe that's the most



          17     accessible place.  If you were to visit the



          18     General Assembly's web page, www.delaware.gov,



          19     under the General Assembly, there's a listing of



          20     publications there, and if you look for the



          21     state's administrative code, that is where those



          22     regulations are found and they are organized by



          23     division.  So if you're interested, for example,



          24     in Division of Fish and Wildlife, you can look
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           1     under Division of Fish and Wildlife and find all



           2     of those regulations.



           3                 That's a good point.  Thank you.



           4                 MR. PUGH:  That's the first.  I have



           5     a couple of different ones.  One has to do with a



           6     community nearby.  They have run into some



           7     problems with the total daily maximum load,



           8     whether it be stormwater, runoff, or what have



           9     you.  And it's been hard to find information



          10     about a complete watershed and how much this



          11     affects a complete watershed and where that is



          12     with their findings now as compared to how much



          13     development that that area can stay in as far as



          14     whether it be bacteria runoff, or what have you.



          15                 We have tried to nail this down, but



          16     we don't have enough information to take back to



          17     our county that tells them whether they have the



          18     right amount of allowable density in a certain



          19     area because of this.  They seem to do it on a



          20     case-by-case basis, a development-by-development



          21     kind of basis, not necessarily as a whole



          22     watershed, where the whole watershed is shared by



          23     everyone.  It seems to be on a state level it



          24     would be more explicable if we could be able to
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           1     explain, explain this when, say, we go to the



           2     county and somebody has an explanation about how



           3     much development that that area will stand



           4     because of these reasons, we can look at it as a



           5     whole, not just on a case-by-case basis.  It



           6     seems as though those numbers don't always jive



           7     if they are done in a small group.



           8                 I don't know who we talk to, how do



           9     we get that addressed?  I have been to stormwater



          10     a little bit.  I have talked with Mr. Graber



          11     through the water treatment plants that may



          12     affect these things, but nailing down these



          13     numbers seems to be hard to do.  It seems to be



          14     hard to find.



          15                 MR. SMALL:  I take your point and



          16     I'll just respond quickly.  As you know, the



          17     sources of these nutrients are even more



          18     difficult to identify.



          19                 MR. PUGH:  Uh-huh.



          20                 MR. SMALL:  And we have a fairly



          21     robust monitoring program, water quality



          22     monitoring program throughout the state, and I'd



          23     be happy to give you some information to try and



          24     put you in touch with the folks who are the
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           1     keepers of that data.  But we think we do a



           2     pretty good job on collecting that.



           3                 So that tells us the state of our



           4     water quality generally on a



           5     watershed-by-watershed basis and we have that.



           6                 What we're not probably as equipped



           7     to do is talk with you about the various sources



           8     of those nutrients, and of course it depends on



           9     the type of land use, as you can certainly



          10     understand, whether that may be agriculture or



          11     residential development or septic systems or



          12     wastewater treatment plants, but I'm happy to



          13     have a further discussion with you.



          14                 MR. PUGH:  It is all shared by all of



          15     us and not by just a certain few.  We want to



          16     make sure it is done that way, kept that way.



          17                 MR. SMALL:  I understand.



          18                 MR. PUGH:  Other things that I have



          19     are more along the Division of Fish and Wildlife



          20     stuff, but I believe most of the stuff has been



          21     brought into statute.



          22                 Chapter 9, Title 7.  One question



          23     would be under Section 920.  I believe this has



          24     already been brought into statute.  If it has,
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           1     then we need to go somewhere else.  I have



           2     several different items here such as this, and if



           3     there are still regulations, I would like to



           4     change them.  If not and it has to be statute,



           5     then I will go to my legislator.  Will Mr. Emory



           6     help me with this or yourself?



           7                 MR. SMALL:  By just those numbers I'm



           8     not sure exactly what part of the statute that



           9     is, but as I think you're well aware, some of the



          10     Fish and Wildlife statutes are among the oldest



          11     that we work with and they have been around for



          12     quite some time, and they descend from a period



          13     when most of the management of species was done



          14     by the General Assembly and not necessarily



          15     administered by DNREC or the Division of Fish and



          16     Wildlife.



          17                 So in this particular case I'm not



          18     exactly sure whether it's a statute or whether



          19     there's a corresponding regulation that flows



          20     from that.  Is there a subject matter?



          21                 MR. PUGH:  That one was a concern of



          22     mainly replacing of a word, changing of a word as



          23     a description.



          24                 MR. SMALL:  It sounds like it may be
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           1     a statutory issue.



           2                 MR. PUGH:  The word would be shared,



           3     removing the word "shared" and replacing it with



           4     the word "fixed."  That would be under Chapter 9,



           5     Title 7, Section 920.



           6                 MR. SMALL:  That does sound like a



           7     legislative issue.



           8                 MR. PUGH:  The other one I have is



           9     under Chapter 9, Title 7, Section 903.  It says



          10     we will record a statement addressing an impact



          11     on conservation, and I would like to know why if



          12     there is one just for conservation, why is there



          13     not a socioeconomic impact statement brought to



          14     light in respect to the incoming employment of



          15     the surrounding communities?  That doesn't seem



          16     to be addressed in that one.



          17                 Another one is Chapter 15, Title 7,



          18     Atlantic States Marine Fisheries Compact.  Also



          19     unrepresented to the communities of the State of



          20     Delaware.  It seems rather self-serving in its



          21     description, but I'll leave that to my opinion.



          22     It could stand some work in agreement with the



          23     citizens of the state.



          24                 Would you like me to make further
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           1     comment on this or do you want to take up the



           2     issue with me later?



           3                 MR. SMALL:  We can do either one.  It



           4     sounds to me, Mr. Pugh, that most of these are



           5     legislative issues.



           6                 MR. PUGH:  I believe they were



           7     adopted first as regulations and then probably



           8     brought in as statute later.



           9                 MR. SMALL:  It is usually the other



          10     way around.  Usually there is the statute, but



          11     sometimes you are right, sometimes it can work



          12     the other way.



          13                 MR. PUGH:  If it is, I will take the



          14     issue somewhere else and that's fine.  I didn't



          15     know whether you would like to do that or not.



          16                 MR. SMALL:  Well, I'd like to get



          17     them on the record so we can take a look at them.



          18     Whether you want to provide them verbally here or



          19     provide them in writing and we can add them to



          20     the record and then we can take a look.  I will



          21     also tell you that a number of advisory groups



          22     that work with the department in various



          23     capacities I believe are going to include this



          24     issue, Executive Order 36, on some of their
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           1     upcoming agendas between now and March 1st, and



           2     so you may look for the Fish and Game Advisory



           3     Council or maybe others.  I'm not sure if the



           4     Shellfish Council will meet.  But they may be



           5     bringing this topic up as well.  That may be



           6     another avenue to raise the issue.  But either



           7     way we will make sure that it gets on the record



           8     so that we can take a look at it.



           9                 MR. PUGH:  All right.  Thank you.



          10                 MR. SMALL:  Okay?



          11                 MR. PUGH:  Yes.



          12                 MR. SMALL:  Carol, there is a comment



          13     over here.



          14                 MR. TOM WHITTENDALE:  Hi Dave, it's



          15     been a while.  My name is Tom Whittendale.  I



          16     live in Hartley, Delaware.



          17                 Could you tell me who administers the



          18     farm preservation program?  Is that DNREC or is



          19     that Agriculture?



          20                 MR. SMALL:  That's done through the



          21     Department of Agriculture.



          22                 MR. TOM WHITTENDALE:  Because I had



          23     some concerns about that.  A friend of ours has



          24     been approached to preserve their farm under that
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           1     program, and then all of a sudden they found out



           2     they wouldn't be able to hunt on it, they



           3     wouldn't be able to target practice on it.  There



           4     are a lot of different restrictions on that farm



           5     even though it was their property.  And I was



           6     kind of wondering exactly what's the purpose of



           7     the state acquiring easements on this property?



           8     If it belongs to the people, I think they should



           9     be able to use it for whatever they want as long



          10     as they don't develop it.



          11                 MR. SMALL:  Obviously the intent is



          12     to preserve agriculture, but other conditions or



          13     rights that the family may want to keep I just



          14     can't comment on, Tom.



          15                 MR. TOM WHITTENDALE:  Thank you.



          16                 MR. SMALL:  Anybody else?



          17                 Last call?



          18                 MRS. WHITTENDALE:  Okay, we're



          19     talking about regulations that are three years



          20     old or older, but today's regulations that are in



          21     fact today but in the future will be three years



          22     old or older.  Now, who is actually evaluating



          23     the cost of the taxpayers of all the existing



          24     regulations that might be not necessary or
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           1     redundant or actually hostile to property



           2     ownership?



           3                 MR. SMALL:  I'm not sure that anyone,



           4     any one person, quite frankly, is undertaking the



           5     type of analysis that you may envision in your



           6     statement.  There are some requirements when



           7     state agencies adopt regulations, they are



           8     required to identify potential impacts on



           9     business, particularly small business, and if



          10     there will be costs to comply and whether there



          11     may be alternatives to the regulations proposed



          12     that could achieve a similar outcome without a



          13     burden on business.  That is under the Regulatory



          14     Flexibility Act.  It doesn't apply to all



          15     regulations.  It applies to those regulations



          16     that may affect particularly small business and



          17     we undertake those types of analysis.



          18                 But the cost that you are suggesting,



          19     I would say that there are some analyses that



          20     look at cost issues and there is a lot of



          21     different ways to define that.  There could be



          22     societal costs, there could be certainly costs of



          23     compliance, which I think what you may be



          24     pointing out specifically.  But I guess my point
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           1     is, I'm not aware of a specific requirement



           2     necessarily to undertake that type of analysis,



           3     certainly in the context of this exercise that



           4     we're proceeding through.



           5                 MRS. WHITTENDALE:  Well, I happened



           6     to go to a meeting that had some small business



           7     owners submitting requests for permits and I



           8     observed that the DNREC representative there was



           9     instructing the applicants, particularly the one



          10     that may have had a little bit of a runoff, and



          11     they had a containment planned and everything for



          12     the runoff from their business.  The DNREC person



          13     kept saying that DNREC expected the person to



          14     comply with the DNREC regulations as much as



          15     possible.  Not as much as was reasonable, but as



          16     much as was possible.  And that really gave me



          17     food for thought, what's possible?  There are so



          18     many things possible.  If you dump millions into



          19     some small business, it might have a really



          20     possible outcome on that containment situation,



          21     but it might not be reasonable.  Instead of



          22     costing maybe, I'll just pick a figure, 20,000,



          23     50,000, and you get a certain product for that



          24     containment.  But if you put in 5 million, you'd
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           1     get all that was possible.



           2                 I'm very concerned about the DNREC



           3     regulations talking that kind of unspecified



           4     language that has no top end to it.  Possible



           5     could be anything.  There is no dollar amount



           6     containment there with possible.



           7                 MR. SMALL:  Thank you.



           8                 MRS. WHITTENDALE:  Thank you.



           9                 MS. HERRON:  I think I can also



          10     project, I understand what you're saying and I



          11     understand and appreciate what I think is the



          12     intent of this Executive Order, which is to



          13     simplify and reduce redundancy and such.



          14     However, I would just like to point out that



          15     there are costs other than money and costs to the



          16     environment and costs to the health of residents



          17     of Delaware that are protected by some of these



          18     DNREC regulations, so I sort of remind people to



          19     think of those kinds of costs, especially in a



          20     state like Delaware where we do have really high



          21     rates of things like cancer and cost to the



          22     community aren't necessarily always quantified in



          23     it a dollar value.



          24                 MR. SMALL:  Thank you.
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           1                 Stephanie, will you spell your last



           2     name, please.



           3                 MS. HERRON:  Herron, H-E-R-R-O-N.



           4                 MR. CARTER:  I have one procedural



           5     question.



           6                 My name is Dave Carter from Townsend.



           7     I'll provide some comments next week to you.  The



           8     one question I have is you had mentioned that you



           9     are collecting public input now and you have a



          10     separate process that the public is not involved



          11     that is being merged with DNREC staff, and I



          12     wanted to basically get an idea of what your



          13     analytical framework and criteria that is being



          14     used by DNREC staff who are paid professionals,



          15     what the paid professionals are using for those



          16     reviews and express a concern that the public had



          17     a second chance to review and comment on whatever



          18     is put in by the public employees that we pay for



          19     as you go through this.  I think it should have



          20     been done in advance of this public input.  I



          21     feel that it really reduces this public



          22     opportunity to have been of tokenism and really



          23     devalues public input by having a separate



          24     process that you are processing without the
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           1     public whose funds you had the opportunity to



           2     seek that in advance.



           3                 MR. SMALL:  Thank you.



           4                 Seeing no further hands, I'm going to



           5     adjourn the meeting.  Again, just a reminder that



           6     we will be accepting comments until March 1st to



           7     override these mechanisms.  If you have questions



           8     about how to do that, please let us know.  Thank



           9     you all for coming out this evening.



          10                 -     -     -



          11                 (The hearing concluded at 6:48 p.m.)
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33=                 MR. SMALL:  Good evening.  I think we

34=     will go ahead and get started.  We may have some

35=     folks come in a little late to join us, but I

36=     wanted to take just a minute and thank you all

37=     for coming out this evening.

38=                 My name is David Small.  I'm with the

39=     Department of Natural Resources and Environmental

40=     Control.  I'm the deputy secretary there, and we

41=     have a number of staff here this evening that may

42=     help me if I need some help with answering

43=     questions, but tonight is really about your

44=     opportunity as citizens, as constituents, to

45=     provide feedback to the agency.

46=                 Hopefully you know by now that in

47=     June of last year, Governor Markell signed

48=     Executive Order 36, and that really directed

49=     agencies such as DNREC and others to go through a

50=     process of reviewing regulations with a focus on

51=     regulations that are older than three years or

52=     have not been amended in three years.

53=                 That is not to say that we won't

54=     certainly accept comments on others, but that

55=     will be the focus of our review.

56=                 We are the third group of agencies to
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57=     go through this process, and as you may know,

58=     there are hearings through the rest of this week.

59=     We are the first.  DelDOT is this week, along

60=     with the Department of State and the Department

61=     of Homeland Security.  They will also be holding

62=     hearings here at Del State this week during the

63=     weeknights.

64=                 The goal of this process is once we

65=     have received public comment, conducted our own

66=     review, we will be presenting a report to the

67=     governor in June about potential changes to

68=     regulations, and really the spirit in which this

69=     executive order was drafted was to try and reduce

70=     burden on constituents, on businesses here in the

71=     State of Delaware.

72=                 I will also tell you that we had

73=     hearings last week.  We started in Sussex County,

74=     and next week there will be hearings in New

75=     Castle County, and those will be at the Carvel

76=     State Office Building beginning on Tuesday

77=     evening at 6 p.m., and that will be DNREC's

78=     public hearing in New Castle County.

79=                 So if you forget something that you

80=     wish you had said tonight and want to come back
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81=     next week, you're welcome to do that, or you can

82=     also submit comments, and we are accepting

83=     comments until March 1st in this process.

84=                 Those comments can be submitted

85=     online or I believe we have comment forms here.

86=     That same comment form is available online.  They

87=     are available at the back of the room if you

88=     didn't pick them up on your way in.  You can

89=     submit them online or you can mail them in to us,

90=     and we have an address that you can send to our

91=     offices here in Dover.

92=                 I will tell you that any changes that

93=     come through as a result of this process will, of

94=     course, go through the Administrative Procedures

95=     Act requirements, as well as any other applicable

96=     requirements that dictate, and we have some that

97=     are unique to the department.

98=                 Before I turn it over to any of you

99=     who would like to make comments, what I'd like to

100=     do is just give you a quick overview of the

101=     agency.  We are a very diverse agency within the

102=     state.  We touch a lot of different

103=     constituencies and issues, and before I get into

104=     the organization, I will share that many of the
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105=     regulations that we administer come to us by way

106=     of the federal government, and that is through

107=     the Environmental Protection Agency, the Clean

108=     Water Act, the Clean Air Act, for example, the

109=     Federal Superfund Law.

110=                 They may also come to us through the

111=     US Fish and Wildlife Service, for example.  We,

112=     as part of our agency, manage fish and wildlife

113=     populations through our Division of Fish and

114=     Wildlife.  So to the extent we need to remain

115=     consistent with, for example, fishery management

116=     plans or wildlife management plans or migratory

117=     water fowl seasons, those standards are

118=     oftentimes handed down to us for adoption.  So in

119=     many cases our standards need to be as protective

120=     or as stringent as the federal agencies that

121=     delegate those authorities to us.

122=                 So keeping that in mind, certainly we

123=     are interested in all comments you may have, but

124=     I think it should also be noted that even though

125=     these may be federal standards, federal

126=     regulations, it doesn't mean that we can't take a

127=     look at the process by which we administer these.

128=                 Those of you who do work with the
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129=     agency and may be under a regulatory regime and

130=     may have been involved in permitting with us, we

131=     have over the years worked pretty hard to try and

132=     reduce permitting turn-around times, as an

133=     example.  We can always do better.  There is

134=     always room for improvement, but through some

135=     value processing, looking at the various steps in

136=     the permitting, we think we have done a pretty

137=     good job, but we're certainly open to suggestions

138=     along that line as well.

139=                 Let me just give you a little bit of

140=     our organizational structure.  We have our

141=     Division of Air Quality and our director is here.

142=     I lost sight of him.  Ali Mirzakhalili is our

143=     director of Air.  And it's a very complex world,

144=     as you might imagine, for those of you who don't

145=     work regularly in it.  We oversee emissions from

146=     large stationary sources like the Delaware City

147=     Refinery, but we also maintain standards, for

148=     example, for automobile exhaust.  Mobile source

149=     emissions are a big contributor to our air

150=     quality issues here in the State of Delaware.  So

151=     we have a wide range of permitting and planning

152=     activities that fall under Ali.
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153=                 One of our challenges, quite frankly,

154=     is to try and make sure that other states that

155=     also impact our air quality are playing from the

156=     same playing field and sets of regulations that

157=     we do.

158=                 In the water arena, we regulate waste

159=     water treatment plants, for example, that may

160=     discharge to surface waters or they may spray

161=     irrigate.  If you have a septic system, chances

162=     are you have interacted with DNREC at some level.

163=     We also regulate wells, for example, and major

164=     sources of withdraw, that could be from

165=     groundwater or from surface water for irrigation,

166=     as an example.

167=                 This is very simplistic, but I will

168=     tell you from an oversight of water resources in

169=     the State of Delaware, if you are interested in

170=     using water, either that is groundwater or is

171=     surface water, you typically have to come to

172=     DNREC for permission to do that.  As you pump

173=     that water through your system, whether your

174=     business or your home, from the time it leaves

175=     your tap until the time it hits your drain, it

176=     becomes the jurisdiction of the Division of
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177=     Public Health because they are responsible for

178=     the quality of that drinking water.  Once it hits

179=     your drain, it becomes wastewater, and from a

180=     regulatory point of view, we get it back again.

181=     That's overly simplistic, but as you can see, we

182=     have a lot to do with how water resources in the

183=     state are used.

184=                 Waste and hazardous substances,

185=     Marjorie Crofts is here with that division.  The

186=     division oversees the regulation of hazardous

187=     waste, whether they are generated here, stored

188=     here, disposed of, or transported.  This program

189=     really takes a cradle-to-grave oversight of those

190=     wastes here in the State of Delaware, and much of

191=     that program, again, is delegated to us by EPA.

192=                 Managing solid waste, for example,

193=     oversight of our landfills is another

194=     responsibility that falls to Marjorie and her

195=     team.  As most of you know, the landfills in the

196=     state are operated by the Delaware Solid Waste

197=     Authority.  They are a separate entity created by

198=     the General Assembly to manage solid waste, but

199=     we oversee their activities through a regulatory

200=     program.
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201=                 The group also oversees the cleanup

202=     of hazardous waste sites around the state.  That

203=     can also include, for example, leaking

204=     underground storage tanks, so one of the major

205=     sources of impacts to drinking water and

206=     groundwater in the state is from legacy

207=     underground tanks.  So we pay a lot of attention

208=     through our oversight programs to gasoline

209=     stations and other types of facilities that store

210=     petroleum and other products.

211=                 The last thing I'll say is that that

212=     group also works very closely and proactively

213=     with industries around the state through its

214=     accidental release program to try and prevent

215=     releases of toxics into our air.  Along with

216=     that, there is a lot of planning that goes into

217=     predicting what a worse case scenario might look

218=     like and providing that information to first line

219=     responders, so they are equipped with the best

220=     information possible going into a situation.

221=                 Our division of watershed stewardship

222=     has management responsibilities that are other

223=     than regulatory.  A couple of areas that they

224=     oversee is stormwater management.  In 1990, the
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225=     state's stormwater law was passed and there are

226=     now requirements for managing your stormwater if

227=     you develop parcels more than just single

228=     residential lots.

229=                 The other regulatory component of

230=     that division is with coastal construction.  If

231=     you are building on our beaches, you need to come

232=     see us and talk with us about the potential

233=     impact you may have on our coastal dune system,

234=     which is a very important line of defense for us

235=     in weather events and our storm events.

236=                 Our Division of Fish and Wildlife

237=     also is a regulatory agency I mentioned earlier.

238=     Some of the things that they are involved with is

239=     in terms of fish and wildlife oversight and

240=     management of various species.  They also manage

241=     approximately 60,000 acres of land here in the

242=     state, along with our division of parks and

243=     recreation, which manages about 30,000 acres.  We

244=     have a lot of natural resource management

245=     responsibilities for wildlife habitat and aquatic

246=     habitat.  That group also oversees size and creel

247=     limits, for example, regulates recreational and

248=     commercial fishing for both fish and shellfish
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249=     species.

250=                 Our division of Parks and Recreation

251=     does have a couple of regulatory touch points in

252=     their park regulations.  In other words, how you

253=     need to behave when you visit our state park

254=     system.

255=                 And finally, our division of Energy

256=     and Climate doesn't have a lot of regulatory

257=     responsibility.  They do manage the Green Energy

258=     Fund here in the State of Delaware, which is

259=     really a grant program for those who may be

260=     Delmarva Power customers or customers of our

261=     entities that collect a small amount of money

262=     that goes into the fund that can help you as

263=     consumers install renewable generation resources

264=     that could be wind or solar on your properties.

265=                 So we have begun our review.  We have

266=     identified some regulations that are outdated

267=     that can be repealed that are no longer relevant,

268=     and we will be compiling that information, along

269=     with the public comments that we receive, that we

270=     receive through this process.

271=                 So before I open up the microphone to

272=     comments, I just wanted to let you know that we
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273=     have a court stenographer here this evening.  We

274=     want to make sure we get a very accurate

275=     depiction of your comments.  We will be doing

276=     this for all of our public hearings as well, so I

277=     have a list of speakers and I'll be calling you

278=     up in the order that you signed in.  When you

279=     come up, if you would use the microphone, please,

280=     and give us your name, that would be very

281=     helpful.  I think that's all I have at this

282=     point.

283=                 So with that, I have one name.  Wow.

284=     So that would be Stephanie Herron.  Stephanie.

285=                 MS. HERRON:  I don't have anything to

286=     say if no one else does.

287=                 MR. SMALL:  Okay.  The floor is

288=     yours.  If anybody wants to provide any comments,

289=     this is the time.  Again, it's not the only time

290=     you'll have.  We are accepting comments until

291=     March 1st.  But this is an opportunity.

292=                 Yes, ma'am.

293=                 MRS. WHITTENDALE:  Do you want us to

294=     have the comments prior to your presentation or

295=     after?

296=                 MR. SMALL:  That was my presentation.
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297=     Hopefully that wasn't too disappointing, but the

298=     idea is really for us to listen, and so I'm done.

299=     This time is yours if you would like to take

300=     advantage of it.

301=                 MRS. WHITTENDALE:  Does anyone else

302=     have anything to say?

303=                 Did you say there are other speakers

304=     coming here tonight also?

305=                 MR. SMALL:  Not that I'm aware of,

306=     unless it is any of yours.

307=                 MRS. WHITTENDALE:  I have a little

308=     trouble walking.

309=                 MR. SMALL:  If you could state and

310=     spell your name, that would be helpful.  Thank

311=     you.

312=                 MRS. WHITTENDALE:  Whittendale

313=     W-H-I-T-T-E-N-D-A-L-E.

314=                 COURT REPORTER:  Your full name,

315=     please?

316=                 MRS. WHITTENDALE:  Mrs.

317=                 I have a question about why these

318=     regulations are three years old or older that

319=     we're supposed to be discussing tonight?  Are

320=     there new regulations superseding these ones that
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321=     we might be able to get rid of?

322=                 MR. SMALL:  If I understand your

323=     question, there are several regulations that are

324=     in various stages of being updated and a couple

325=     of those examples are stormwater regulations,

326=     along with our on-site wastewater disposal

327=     regulations.  We have had hearings on those

328=     already and we are considering public comments,

329=     but if you have comments or concerns about those,

330=     certainly you're welcome to share those.  I'm not

331=     sure if I'm answering your question.

332=                 I think the Governor's intent on this

333=     was that if regulations haven't been examined

334=     within the past three years -- let me say it the

335=     other way.  If regulations have gone through some

336=     type of process during the past three years,

337=     chances are the public has had an opportunity to

338=     provide comment.  But it may be that regulations

339=     have been in place for a while, three years or

340=     older.  Some of our regulations are decades old,

341=     as you might imagine.  And this was really, the

342=     focus was really on an opportunity for those

343=     regulations that may not have been in front of

344=     the public and been opened up for amendment
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345=     within the past three years.

346=                 MRS. WHITTENDALE:  Well, maybe there

347=     is somebody here that can comment on my question

348=     about the University of Delaware putting out

349=     water testing kits free to the public, such as at

350=     Home Depot.  What is the purpose, what is their

351=     objective in collecting that information?

352=                 MR. SMALL:  I'm not sure and I'm not

353=     sure if any of the staff here this evening knows

354=     about that.  That is something we can look into,

355=     but as I stand before you, I'm not sure.  I'm not

356=     aware of that.

357=                 As I mentioned to you, it may be

358=     something that's been coordinated with the

359=     Division of Public Health, as I mentioned,

360=     because they are the agency that oversees water

361=     quality from public drinking water systems around

362=     the state, but I'm not sure of this initiative.

363=                 MRS. WHITTENDALE:  Are they also

364=     concerned with private well water?

365=                 MR. SMALL:  They do have a private, a

366=     well testing program.  The Division of Public

367=     Health does make available private well testing

368=     kits with instructions that you can take into
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369=     your home, fill up a bottle and bring it in and

370=     they will test, I believe, for nitrates and

371=     bacteria primarily.  Maybe some other things.

372=                 MRS. WHITTENDALE:  I have seen those

373=     test kits, but this appears to be a new program.

374=     I was wondering what was being instituted there?

375=                 MR. SMALL:  I'm not quite sure.

376=                 MR. ROBERTS:  Jim Roberts from Dover.

377=                 Hi, I appreciate you having the

378=     meeting this evening.  Thanks.

379=                 MR. SMALL:  Roberts?  Robertson?

380=                 THE WITNESS:  Roberts, R-O-B-E-R-T-S.

381=                 MR. SMALL:  Thank you.

382=                 MR. ROBERTS:  I understand that DNREC

383=     has an ownership of a certain percentage of the

384=     land here in Delaware and you mentioned earlier

385=     that you are involved in significant land

386=     management.  So what is DNREC's goal on the

387=     percentage or the amount of land that needs to be

388=     purchased here in Dover?

389=                 MR. SMALL:  I don't know that we have

390=     a set target for acquiring or preserving land

391=     here in the state.  I would guess that ownership

392=     wise, between, and I would count maybe the
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393=     federal ownership as well, is probably somewhere

394=     around 15, 17 percent of the land area in the

395=     state that is publicly owned.

396=                 Those, as I mentioned, those areas

397=     are used for recreational, outdoor recreational

398=     purposes through our division of Parks and

399=     Recreation and our Division of Fish and Wildlife.

400=                 The Fish and Wildlife lands are often

401=     acquired with dollars that are matched with

402=     federal funds and for outdoor recreational

403=     activities, hunting and fishing, primarily.  And

404=     so we have statutory mandates that are both

405=     federal and state, and there is also an open

406=     space program that was a result of legislation

407=     passed in the early 1990's to provide funding for

408=     acquisition of these special areas.

409=                 MR. ROBERTS:  What is the open space

410=     you are referring to?

411=                 MR. SMALL:  Open space?  Open space,

412=     again, is our lands that are identified as

413=     available with a willing seller for recreational

414=     purposes.  It could be for use as a state park

415=     unit.  It could be for use to be managed

416=     primarily as fish and wildlife habitat, through
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417=     our Division of Fish and Wildlife.

418=                 MR. ROBERTS:  So these tracts of

419=     land, then, are open to the public for recreation

420=     purposes?

421=                 MR. SMALL:  Yes.

422=                 MR. ROBERTS:  Thank you.

423=                 MRS. WHITTENDALE:  These open tracts,

424=     are some of them considered wildlife areas that

425=     are off limits for the general public?

426=                 MR. SMALL:  I think, and I can't give

427=     you a percentage, but I would say that most all

428=     of those areas are considered, those that are

429=     managed by the Division of Fish and Wildlife, are

430=     wildlife management areas and they are open to

431=     the public.  In many cases there is active

432=     management.  There may be water fowl blinds or

433=     deer stands or blinds that are managed by the

434=     Division of Fish and Wildlife for public access.

435=                 MRS. WHITTENDALE:  And some of these

436=     lands -- actually, these regulations that we are

437=     supposed to be addressing, are there regulations

438=     for creating a national park in Delaware?  I've

439=     heard about that.  What is the story on that,

440=     please?
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441=                 MR. SMALL:  That is a federal process

442=     and as I understand it, a national park or a

443=     national monument can be created by an Act of

444=     Congress or by an Act of the President.  I don't

445=     know a lot of details beyond that.

446=                 MRS. WHITTENDALE:  Thank you.

447=                 MR. SMALL:  Anybody else?

448=                 MR. PUGH:  I have some questions.

449=     Craig Pugh, 168 Main Street, Leipsic, Delaware,

450=     P-U-G-H.

451=                 I think what might help a lot of the

452=     people here is where they can find a sewer system

453=     for the regulations that they are interested in

454=     addressing.  Do you have that?

455=                 MR. SMALL:  All of our regulations

456=     are available online.  Maybe that's the most

457=     accessible place.  If you were to visit the

458=     General Assembly's web page, www.delaware.gov,

459=     under the General Assembly, there's a listing of

460=     publications there, and if you look for the

461=     state's administrative code, that is where those

462=     regulations are found and they are organized by

463=     division.  So if you're interested, for example,

464=     in Division of Fish and Wildlife, you can look
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465=     under Division of Fish and Wildlife and find all

466=     of those regulations.

467=                 That's a good point.  Thank you.

468=                 MR. PUGH:  That's the first.  I have

469=     a couple of different ones.  One has to do with a

470=     community nearby.  They have run into some

471=     problems with the total daily maximum load,

472=     whether it be stormwater, runoff, or what have

473=     you.  And it's been hard to find information

474=     about a complete watershed and how much this

475=     affects a complete watershed and where that is

476=     with their findings now as compared to how much

477=     development that that area can stay in as far as

478=     whether it be bacteria runoff, or what have you.

479=                 We have tried to nail this down, but

480=     we don't have enough information to take back to

481=     our county that tells them whether they have the

482=     right amount of allowable density in a certain

483=     area because of this.  They seem to do it on a

484=     case-by-case basis, a development-by-development

485=     kind of basis, not necessarily as a whole

486=     watershed, where the whole watershed is shared by

487=     everyone.  It seems to be on a state level it

488=     would be more explicable if we could be able to
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489=     explain, explain this when, say, we go to the

490=     county and somebody has an explanation about how

491=     much development that that area will stand

492=     because of these reasons, we can look at it as a

493=     whole, not just on a case-by-case basis.  It

494=     seems as though those numbers don't always jive

495=     if they are done in a small group.

496=                 I don't know who we talk to, how do

497=     we get that addressed?  I have been to stormwater

498=     a little bit.  I have talked with Mr. Graber

499=     through the water treatment plants that may

500=     affect these things, but nailing down these

501=     numbers seems to be hard to do.  It seems to be

502=     hard to find.

503=                 MR. SMALL:  I take your point and

504=     I'll just respond quickly.  As you know, the

505=     sources of these nutrients are even more

506=     difficult to identify.

507=                 MR. PUGH:  Uh-huh.

508=                 MR. SMALL:  And we have a fairly

509=     robust monitoring program, water quality

510=     monitoring program throughout the state, and I'd

511=     be happy to give you some information to try and

512=     put you in touch with the folks who are the
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513=     keepers of that data.  But we think we do a

514=     pretty good job on collecting that.

515=                 So that tells us the state of our

516=     water quality generally on a

517=     watershed-by-watershed basis and we have that.

518=                 What we're not probably as equipped

519=     to do is talk with you about the various sources

520=     of those nutrients, and of course it depends on

521=     the type of land use, as you can certainly

522=     understand, whether that may be agriculture or

523=     residential development or septic systems or

524=     wastewater treatment plants, but I'm happy to

525=     have a further discussion with you.

526=                 MR. PUGH:  It is all shared by all of

527=     us and not by just a certain few.  We want to

528=     make sure it is done that way, kept that way.

529=                 MR. SMALL:  I understand.

530=                 MR. PUGH:  Other things that I have

531=     are more along the Division of Fish and Wildlife

532=     stuff, but I believe most of the stuff has been

533=     brought into statute.

534=                 Chapter 9, Title 7.  One question

535=     would be under Section 920.  I believe this has

536=     already been brought into statute.  If it has,
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537=     then we need to go somewhere else.  I have

538=     several different items here such as this, and if

539=     there are still regulations, I would like to

540=     change them.  If not and it has to be statute,

541=     then I will go to my legislator.  Will Mr. Emory

542=     help me with this or yourself?

543=                 MR. SMALL:  By just those numbers I'm

544=     not sure exactly what part of the statute that

545=     is, but as I think you're well aware, some of the

546=     Fish and Wildlife statutes are among the oldest

547=     that we work with and they have been around for

548=     quite some time, and they descend from a period

549=     when most of the management of species was done

550=     by the General Assembly and not necessarily

551=     administered by DNREC or the Division of Fish and

552=     Wildlife.

553=                 So in this particular case I'm not

554=     exactly sure whether it's a statute or whether

555=     there's a corresponding regulation that flows

556=     from that.  Is there a subject matter?

557=                 MR. PUGH:  That one was a concern of

558=     mainly replacing of a word, changing of a word as

559=     a description.

560=                 MR. SMALL:  It sounds like it may be
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561=     a statutory issue.

562=                 MR. PUGH:  The word would be shared,

563=     removing the word "shared" and replacing it with

564=     the word "fixed."  That would be under Chapter 9,

565=     Title 7, Section 920.

566=                 MR. SMALL:  That does sound like a

567=     legislative issue.

568=                 MR. PUGH:  The other one I have is

569=     under Chapter 9, Title 7, Section 903.  It says

570=     we will record a statement addressing an impact

571=     on conservation, and I would like to know why if

572=     there is one just for conservation, why is there

573=     not a socioeconomic impact statement brought to

574=     light in respect to the incoming employment of

575=     the surrounding communities?  That doesn't seem

576=     to be addressed in that one.

577=                 Another one is Chapter 15, Title 7,

578=     Atlantic States Marine Fisheries Compact.  Also

579=     unrepresented to the communities of the State of

580=     Delaware.  It seems rather self-serving in its

581=     description, but I'll leave that to my opinion.

582=     It could stand some work in agreement with the

583=     citizens of the state.

584=                 Would you like me to make further
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585=     comment on this or do you want to take up the

586=     issue with me later?

587=                 MR. SMALL:  We can do either one.  It

588=     sounds to me, Mr. Pugh, that most of these are

589=     legislative issues.

590=                 MR. PUGH:  I believe they were

591=     adopted first as regulations and then probably

592=     brought in as statute later.

593=                 MR. SMALL:  It is usually the other

594=     way around.  Usually there is the statute, but

595=     sometimes you are right, sometimes it can work

596=     the other way.

597=                 MR. PUGH:  If it is, I will take the

598=     issue somewhere else and that's fine.  I didn't

599=     know whether you would like to do that or not.

600=                 MR. SMALL:  Well, I'd like to get

601=     them on the record so we can take a look at them.

602=     Whether you want to provide them verbally here or

603=     provide them in writing and we can add them to

604=     the record and then we can take a look.  I will

605=     also tell you that a number of advisory groups

606=     that work with the department in various

607=     capacities I believe are going to include this

608=     issue, Executive Order 36, on some of their
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609=     upcoming agendas between now and March 1st, and

610=     so you may look for the Fish and Game Advisory

611=     Council or maybe others.  I'm not sure if the

612=     Shellfish Council will meet.  But they may be

613=     bringing this topic up as well.  That may be

614=     another avenue to raise the issue.  But either

615=     way we will make sure that it gets on the record

616=     so that we can take a look at it.

617=                 MR. PUGH:  All right.  Thank you.

618=                 MR. SMALL:  Okay?

619=                 MR. PUGH:  Yes.

620=                 MR. SMALL:  Carol, there is a comment

621=     over here.

622=                 MR. TOM WHITTENDALE:  Hi Dave, it's

623=     been a while.  My name is Tom Whittendale.  I

624=     live in Hartley, Delaware.

625=                 Could you tell me who administers the

626=     farm preservation program?  Is that DNREC or is

627=     that Agriculture?

628=                 MR. SMALL:  That's done through the

629=     Department of Agriculture.

630=                 MR. TOM WHITTENDALE:  Because I had

631=     some concerns about that.  A friend of ours has

632=     been approached to preserve their farm under that
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633=     program, and then all of a sudden they found out

634=     they wouldn't be able to hunt on it, they

635=     wouldn't be able to target practice on it.  There

636=     are a lot of different restrictions on that farm

637=     even though it was their property.  And I was

638=     kind of wondering exactly what's the purpose of

639=     the state acquiring easements on this property?

640=     If it belongs to the people, I think they should

641=     be able to use it for whatever they want as long

642=     as they don't develop it.

643=                 MR. SMALL:  Obviously the intent is

644=     to preserve agriculture, but other conditions or

645=     rights that the family may want to keep I just

646=     can't comment on, Tom.

647=                 MR. TOM WHITTENDALE:  Thank you.

648=                 MR. SMALL:  Anybody else?

649=                 Last call?

650=                 MRS. WHITTENDALE:  Okay, we're

651=     talking about regulations that are three years

652=     old or older, but today's regulations that are in

653=     fact today but in the future will be three years

654=     old or older.  Now, who is actually evaluating

655=     the cost of the taxpayers of all the existing

656=     regulations that might be not necessary or
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657=     redundant or actually hostile to property

658=     ownership?

659=                 MR. SMALL:  I'm not sure that anyone,

660=     any one person, quite frankly, is undertaking the

661=     type of analysis that you may envision in your

662=     statement.  There are some requirements when

663=     state agencies adopt regulations, they are

664=     required to identify potential impacts on

665=     business, particularly small business, and if

666=     there will be costs to comply and whether there

667=     may be alternatives to the regulations proposed

668=     that could achieve a similar outcome without a

669=     burden on business.  That is under the Regulatory

670=     Flexibility Act.  It doesn't apply to all

671=     regulations.  It applies to those regulations

672=     that may affect particularly small business and

673=     we undertake those types of analysis.

674=                 But the cost that you are suggesting,

675=     I would say that there are some analyses that

676=     look at cost issues and there is a lot of

677=     different ways to define that.  There could be

678=     societal costs, there could be certainly costs of

679=     compliance, which I think what you may be

680=     pointing out specifically.  But I guess my point
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681=     is, I'm not aware of a specific requirement

682=     necessarily to undertake that type of analysis,

683=     certainly in the context of this exercise that

684=     we're proceeding through.

685=                 MRS. WHITTENDALE:  Well, I happened

686=     to go to a meeting that had some small business

687=     owners submitting requests for permits and I

688=     observed that the DNREC representative there was

689=     instructing the applicants, particularly the one

690=     that may have had a little bit of a runoff, and

691=     they had a containment planned and everything for

692=     the runoff from their business.  The DNREC person

693=     kept saying that DNREC expected the person to

694=     comply with the DNREC regulations as much as

695=     possible.  Not as much as was reasonable, but as

696=     much as was possible.  And that really gave me

697=     food for thought, what's possible?  There are so

698=     many things possible.  If you dump millions into

699=     some small business, it might have a really

700=     possible outcome on that containment situation,

701=     but it might not be reasonable.  Instead of

702=     costing maybe, I'll just pick a figure, 20,000,

703=     50,000, and you get a certain product for that

704=     containment.  But if you put in 5 million, you'd

fmt=pb

705=     get all that was possible.

706=                 I'm very concerned about the DNREC

707=     regulations talking that kind of unspecified

708=     language that has no top end to it.  Possible

709=     could be anything.  There is no dollar amount

710=     containment there with possible.

711=                 MR. SMALL:  Thank you.

712=                 MRS. WHITTENDALE:  Thank you.

713=                 MS. HERRON:  I think I can also

714=     project, I understand what you're saying and I

715=     understand and appreciate what I think is the

716=     intent of this Executive Order, which is to

717=     simplify and reduce redundancy and such.

718=     However, I would just like to point out that

719=     there are costs other than money and costs to the

720=     environment and costs to the health of residents

721=     of Delaware that are protected by some of these

722=     DNREC regulations, so I sort of remind people to

723=     think of those kinds of costs, especially in a

724=     state like Delaware where we do have really high

725=     rates of things like cancer and cost to the

726=     community aren't necessarily always quantified in

727=     it a dollar value.

728=                 MR. SMALL:  Thank you.
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729=                 Stephanie, will you spell your last

730=     name, please.

731=                 MS. HERRON:  Herron, H-E-R-R-O-N.

732=                 MR. CARTER:  I have one procedural

733=     question.

734=                 My name is Dave Carter from Townsend.

735=     I'll provide some comments next week to you.  The

736=     one question I have is you had mentioned that you

737=     are collecting public input now and you have a

738=     separate process that the public is not involved

739=     that is being merged with DNREC staff, and I

740=     wanted to basically get an idea of what your

741=     analytical framework and criteria that is being

742=     used by DNREC staff who are paid professionals,

743=     what the paid professionals are using for those

744=     reviews and express a concern that the public had

745=     a second chance to review and comment on whatever

746=     is put in by the public employees that we pay for

747=     as you go through this.  I think it should have

748=     been done in advance of this public input.  I

749=     feel that it really reduces this public

750=     opportunity to have been of tokenism and really

751=     devalues public input by having a separate

752=     process that you are processing without the
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753=     public whose funds you had the opportunity to

754=     seek that in advance.

755=                 MR. SMALL:  Thank you.

756=                 Seeing no further hands, I'm going to

757=     adjourn the meeting.  Again, just a reminder that

758=     we will be accepting comments until March 1st to

759=     override these mechanisms.  If you have questions

760=     about how to do that, please let us know.  Thank

761=     you all for coming out this evening.

762=                 -     -     -

763=                 (The hearing concluded at 6:48 p.m.)
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813=     record, pages 1 to 34 inclusive, is a true and

814=     accurate transcript of my stenographic notes

815=     taken on Monday, January 14, 2013, in the

816=     above-captioned matter.
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823=              Terry Barbano Burke, RMR-CRR
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