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 1                  MR. SMALL:  Good evening.  Thank you


 2     for coming out on a very, very frigid night here


 3     in Wilmington.  My name is David Small and I am


 4     the Deputy Secretary of the Department of Natural


 5     Resources and Environmental Control and tonight


 6     is the last at least that we know of public


 7     hearing on Executive Order 36 and I'll assume


 8     since you are here you know a little bit about


 9     this, but, if you will humor me, I'll give you a


10     little bit of background.  And for those of you


11     who have attended other hearings similarly in


12     Kent or Sussex County I'll apologize in advance


13     because you have heard this or something very


14     similar to it.


15                 The Governor in June of last year


16     signed Executive Order 36 in the spirit of trying


17     to make state government more efficient and more


18     effective and we recognized that regulations are


19     necessary for the protection of public health,


20     safety and environmental protection and I think


21     his goal in this Executive Order if you have


22     taken the time to read it I think you may


23     recognize he was looking to have the public and


24     agencies identify overly burdensome or
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 1     duplicative regulations.  So, tonight's hearing


 2     is part of that process.


 3                 As I said earlier, this is the third


 4     hearing.  We started in Sussex County three weeks


 5     ago now.  Last week we were in Kent County and we


 6     finish this evening here.  I will tell you that


 7     comments, however, beyond this evening are being


 8     accepted until March 1st.  Hopefully you were


 9     able to pick up a copy, a hard copy, of the


10     comment form which was available outside on the


11     table as you signed in.  You may also submit


12     comments on-line.  There are probably a number of


13     links through a variety of websites, including


14     the Department's website, and that same form you


15     will find on-line and you can submit those


16     comments electronically at your leisure and we


17     would urge you that you do get those in to us by


18     March 1st.


19                 So, beyond this opportunity for input


20     from the public the Executive Order requires


21     agencies -- and there will be other agencies this


22     week, DelDOT, Homeland Security, Department of


23     State, following us that will be holding their


24     third hearings in New Castle County here as well.
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 1     Agencies are then required to take the public


 2     comments and develop a report to the Governor in


 3     June of what agencies will be proposing by way of


 4     any changes to the regulations.


 5                 The focus of this are regulations


 6     that are older than three years, in other words,


 7     they may have been promulgated prior to or


 8     amended more than three years ago.  We have, as


 9     you might imagine, gotten comments from the


10     public, which is fine, on other regulatory


11     processes are underway.  Again, the focus is on


12     those that are three years or older, but we are


13     certainly not going to tell you you can't comment


14     on other regulations if you so chose.


15                 So, a couple of things may be of note


16     and I'll soon turn this over to all of you


17     because we're really hear to listen this evening.


18     There are a number of staff here this evening and


19     I'll introduce them in a minute, but, as many of


20     you know, a lot of our regulatory authority flows


21     from federal legislation and some examples that


22     immediately come to mind are the Clean Water Act,


23     Clean Air Act, the Federal Superfund Law,


24     Resource Conservation Recovery Act, and those
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 1     programs are delegated to states.


 2                 That means that states have to adopt


 3     laws and regulations that are at least as


 4     stringent as the federal requirements and, so,


 5     many of those regulations that we have in place,


 6     especially in the areas of air, waste and water,


 7     come from the federal process and, so, it is


 8     difficult to amend those standards.


 9                 Certainly, if we were to do so and


10     they were less stringent then we would likely be


11     required to give those programs back to the


12     responsible federal agency.  But, having said


13     that, we also recognize that there are ways to


14     implement those regulations that we could


15     consider in the name of efficiency or eliminating


16     some redundancies.  So, we are certainly open to


17     all your comments, but I would just tell you that


18     those are some of the areas that we are looking


19     at ourselves within the agency.


20                 Similarly, there are other programs,


21     as you might well imagine, that are state only.


22     For example, Delaware has adopted a program that


23     regulates aboveground storage tanks and at the


24     time the State adopted that regulation there
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 1     wasn't necessarily a similar body of law or


 2     regulation at the federal level.  So, I just say


 3     that by way of illustration because we run the


 4     gamut.


 5                 In addition to that beyond the


 6     environmental regulatory functions I mentioned


 7     those of you who may be hunters or anglers or


 8     otherwise enjoy our outdoor places here in the


 9     State of Delaware we work very closely with the


10     U.S. Fish and Wildlife Service and the National


11     Oceanographic Atmospheric Administration along


12     with our other states to manage fishery stocks,


13     for example, in a collaborative coastwide


14     approach that may be regional or it may be


15     coastwide along the Atlantic.


16                 Similarly, we have regulations in


17     place to help us manage those stocks and those


18     are things that are adopted with our Division of


19     Fish and Wildlife often times after some


20     consultations with several advisory councils that


21     work closely with the Division on management.


22                 So, with that if you will indulge me


23     some of you are very familiar with our agency and


24     its structure, others may not be, so let me give
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 1     you just a little bit of our organizational


 2     structure and some of the regulatory


 3     responsibilities that they have.  Our Division of


 4     Air oversees emissions from large and small


 5     sources, including local sources, which you may


 6     notice when you get your car inspected at the


 7     Division of Motor Vehicle we test for emissions


 8     and those requirements come from the Department


 9     of Natural Resources.  There is also beyond the


10     regulatory component of that Division there is a


11     robust planning group that has to worry about our


12     actions and our planning tools that we put in


13     place in order to meet federal standards for


14     ozone, for example.


15                 Our Division of Water, Kathy Stiller,


16     our Division director, is here this evening.  Our


17     Division of Water similarly is largely a


18     regulatory organization.  They regulate, for


19     example, wastewater treatment plants that


20     discharge to fish and wildlife surface waters,


21     but they also regulate septic systems here in the


22     State of Delaware at the other end of the


23     spectrum.


24                 Some of you may know that those
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 1     regulations are currently undergoing some


 2     revisions in and of themselves and we recently


 3     had a -- our second public hearing was held in


 4     December and that record closed December 17th.


 5     So, in addition to that the Division regulates


 6     wells and the installation of wells and access to


 7     groundwater or surface waters for drinking water


 8     purposes, water for non-potable purposes as well.


 9                 I will mention that in the State of


10     Delaware the Division of Public Health is


11     responsible for the quality of public drinking


12     water.  Most other regulatory functions when it


13     comes to water fall within the Division of Water


14     and, more broadly, within the Department of


15     Natural Resources.  Marjorie Cross is here, she


16     is our director of our Division of Waste and


17     Hazardous Substances.  That group is responsible


18     for managing and overseeing the responsible


19     management of hazardous waste in the State.  We


20     talk about it in terms of cradle to grave


21     oversight from generation through transportation


22     and disposal.  Also, solid waste, the various


23     landfills in the State fall under the regulatory


24     purview of that agency as well.
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 1                 Many of you may be familiar that that


 2     group also oversees clean-up of hazardous waste


 3     sites.  We work closely with the Environmental


 4     Protection Agency on clean-up of our worst


 5     contaminated sites, which are typically those


 6     that you find on the Federal Superfund list, but


 7     also we have our own State has a waste clean-up


 8     program that has its own set of requirements.


 9                 Our Division of Watershed Stewardship


10     has a component that is regulatory in nature.


11     The state stormwater management requirements fall


12     under that group and the law also allows for


13     sub-delegation of that program.  So, here in New


14     Castle County that function is performed for the


15     most part by New Castle County government.  In


16     Kent County and Sussex County it is delegated to


17     the Kent and Sussex Conservation Districts


18     respectively.


19                 That Division, the Division of


20     Watershed Stewardship, is also responsible for


21     overseeing construction along our coastal


22     environmental.  Our dune system is very fragile


23     and very important and we want to try and make


24     sure that construction done in those areas is
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 1     done in a way that has minimal impact on those


 2     very important resources.


 3                 I mentioned the Division of Fish and


 4     Wildlife.  They are both a land management agency


 5     and a natural resource management agency as well


 6     as a regulatory agency.  We talked a little bit


 7     about managing fishery stocks, for example,


 8     setting size or both for the recreational and the


 9     commercial fishing interest.  Similarly, on the


10     wildlife side you can imagine there are bag


11     limits for the various species that are hunted in


12     the State and they also protect threatened or


13     endangered species.


14                 The Division of Parks and Recreation


15     is also a land management agency with about


16     30,000 acres in the State.  Hopefully, you have


17     had a chance to visit some of our parks


18     statewide.  They do have their own body of rule


19     that governs people's behavior while they are in


20     the parks.


21                 And, finally, our newest division is


22     that of our Division of Energy and Climate and


23     there are some small component parts of


24     regulation that oversee, for example, the Green
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 1     Energy Fund and the administration of the Coastal


 2     Zone Act and the associated regulations falls to


 3     that Division as well.


 4                 So, we have begun a review as you


 5     might expect within the agency as well and we


 6     look to supplement that review certainly with the


 7     comments that we have received previously and


 8     look forward to receiving this evening and beyond


 9     that those of you who may chose to provide


10     comments on-line or in writing up until


11     March 1st.


12                 So, I will tell you that I have a


13     sign-in sheet, thank you for doing so, and I will


14     be calling folks up, those folks who have


15     identified that they would like an opportunity to


16     speak.  I think what we are going to do is run


17     microphones around to folks.  That's probably a


18     little easier and what we would like you to do


19     is, as you notice, we have a court reporter here


20     to try and capture all of your comments as


21     accurately as we possibly can.  It's important


22     that we do that for your purposes and for ours.


23                 So, having said that I would ask that


24     you identify yourself.  I may not get your name
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 1     quite right so I'll ask your forgiveness in


 2     advance.  When I call out I may need a little


 3     help from you in doing that.  We don't have a


 4     long list.  I'm not going to ask you limit your


 5     time, I mean, if folks seem to be going on long I


 6     may interrupt you and ask if we can move on to


 7     some other folks and possibly come back to you.


 8     I know a lot of these hearings we limit maybe to


 9     three or five minutes and I don't necessarily


10     want to put that restriction on out of the gate.


11     Let's see how things go.


12                 And, again, we are here to listen and


13     we are very interested in your comments and I


14     would finally say that the more specific comment


15     that you have probably the better.  I have found


16     in doing these we are a very large agency and


17     it's very clear that people don't have -- some


18     folks don't have a real good understanding, which


19     we certainly appreciate, of the agency and all


20     that it does, but those of you who may be


21     practitioners in a certain area you may have more


22     familiarity and I would expect you might be more


23     specific, which is always helpful.  It helps us


24     to take a look into specific regulatory language
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 1     and see if there is an opportunity to make


 2     changes that you all may suggest.


 3                 With that I will stop and I'm going


 4     to turn this over to all of you in the order that


 5     I have received the sign-in sheets and the first


 6     person that I have is Victor Singer.


 7                 MR. SINGER:  I'm Vic Singer, I'm not


 8     representing anyone tonight.  I have a one-page


 9     statement that I will read.  There are four pages


10     of attachments that I will provide and I'll


11     provide an e-mail with the whole thing after I go


12     home.  As a general comment I point out that duly


13     enacted laws and regulations must be faithfully


14     enforced until repealed or altered as prescribed


15     by law.  Now, with specificity, the Coastal Zone


16     Regulation has the force of law since it was


17     adopted as prescribed by Delaware's


18     internationally renowned Coastal Zone Act, Russ


19     Peterson's crowning achievement.


20                 Included below in chronological order


21     are recent communications starting with my


22     July 16, 2012 e-mail to Secretary Collin O'Mara.


23     They demonstrate that DNREC has been ignoring


24     features of the Act and the Regulation for many
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 1     years despite the oath of office that binds the


 2     Secretary to uphold U.S. and Delaware law.  He is


 3     not alone.  His predecessors did the same thing.


 4     But they are gone.


 5                 Secretary O'Mara argues that the


 6     Regulation is outmoded and that there are


 7     economic reasons for ignoring it.  That's an


 8     appropriate basis for seeking changes according


 9     to the procedures established in the Act itself,


10     but the argument doesn't justify ignoring the Act


11     and the Regulation anymore than the parallel


12     argument that the state speed limit on the JFK


13     Turnpike should be ignored.  Indeed, in many


14     respects the Coastal Zone Act and Coastal Zone


15     Reg are far from outmoded and must, therefore, be


16     honored and implemented.


17                 Neither the Secretary nor the


18     Governor have the authority to ignore laws and


19     regulations that you are under oath to uphold.


20     They have all the authority they need to amend


21     and alter existing laws and regulations that they


22     disagree with following procedures established by


23     law.  Until they do so regarding the Coastal Zone


24     Reg they must apply it as it is written.  That's
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 1     appropriate under our governing system wherein


 2     laws duly enacted overrule private emotions.  If


 3     the Secretary doesn't like that, he should find


 4     employment elsewhere.


 5                 The Coastal Zone Reg requires DNREC


 6     to develop a set of goals and indicators


 7     highlighting the most significant environmental


 8     challenges to the Coastal Zone.  These were to


 9     lead to measuring the environmental qualities of


10     the Coastal Zone and trends over time and to


11     enable evaluating impacts of proposed uses within


12     the Coastal Zone.  Measuring impacts of proposed


13     land uses is essential to demonstrating


14     compliance with the key requirements of the


15     Coastal Zone Reg that any new industrial use that


16     gives any damage to the Coastal Zone be offset by


17     greater benefits to the Coastal Zone.


18                 DNREC responded in March 1999 to that


19     requirement with a 108-page "Environmental Goals


20     and Indicators for Delaware's Coastal Zone"


21     report.  Nothing further has been done.  Indeed,


22     in recent Coastal Zone decisions by DNREC the


23     requirement to measure impacts and offsets has


24     been evaded because it's not easy to do.
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 1                 Justifying its continuing disregard


 2     of the Coastal Zone Reg may well be among DNREC's


 3     goals in the current update activity, but I must


 4     point out that there is an intense need for a


 5     tightly focused update of the Coastal Zone Reg.


 6     Section S of the Regulation entitled


 7     "Severability" provides that if any provision


 8     within the Reg relating to Section E on uses not


 9     regulated and Section I on offset proposals is


10     invalidated by a court of law, the entire Coastal


11     Zone Reg disappears except the footprint maps and


12     public notice provision.


13                 The Coastal Zone Reg has been in


14     place for well over a decade.  There has not been


15     a court challenge to any such provision.  That


16     severability provision begs to be eliminated.


17     The Coastal Zone Industrial Control Board is


18     authorized by the Coastal Zone Act to change any


19     regulation first advanced by DNREC as the Coastal


20     Zone Reg was.  For over a decade the former


21     chairman of the Coastal Zone Industrial Control


22     Board ignored my urgings to convene a meeting


23     with an agenda enabling discussion of such a


24     change as well as form of adoption of Coastal
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 1     Zone Industrial Control Board procedural rules.


 2     Hopefully, the current chairman will not continue


 3     that ignorance.


 4                 Thank you for the opportunity to


 5     speak.


 6                 MR. SMALL:  Thank you, Mr. Singer.


 7     The next person I have listed to speak is


 8     Elizabeth Brown with let's see who is on deck.  I


 9     have a no and a yes, so, I'll let you decide.


10     That would be John Williams on deck.  So, I have


11     Elizabeth Brown and then John Williams.


12                 MS. BROWN:  Thank you for the


13     opportunity to comment.  Hi, my name is Elizabeth


14     Brown.  I'm speaking on behalf of Delaware River


15     Keeper Network.  Delaware Keeper Network is the


16     organization advocating for the entire Delaware


17     River Watershed.  The premise of the Order is to


18     identify which regulations are burdensome and


19     amenable to elimination.  While we applaud and


20     support the administration's review of


21     regulations to see if they still make sense the


22     focus should not be solely on weakening or


23     eliminating regulations, but, rather, to evaluate


24     whether Delaware's current regulations are
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 1     adequate to protect its citizens and environment.


 2     DNREC should also solicit ideas for new or


 3     strengthened regulations to deal with issues both


 4     new and long neglected.


 5                 DNREC's mission should be advanced by


 6     recognizing that priority protection of the


 7     environment provides economic, health, safety and


 8     quality of life benefits to the entire State


 9     whereas a focus on individual views of a burden


10     introduces subjective prioritization that


11     inevitably benefits one community to the


12     detriment of another.  True balance and


13     implementation of environmental laws comes in the


14     uniform benefits provided by environmental


15     protection.


16                 Protective environmental regulation


17     may require developers, industry and others to


18     change business practices, but it is an


19     investment in change that properly ensures they


20     internalize and fully cover the cost of their


21     ventures.  Protective environmental regulations


22     ensure that our natural river and resources are


23     protected in a way that protect our whole


24     community allowing our rivers and natural
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 1     environment to serve and benefit multiple needs


 2     and communities rather than the economic


 3     interests of a limited few.


 4                 In short, protecting the environment


 5     is a legitimate and appropriate cost of doing


 6     business, which should be paid for by the


 7     industry inflicting the harm.  It is disturbing


 8     that the Order speaks in terms of business


 9     operations of burden imposed by environmental


10     protection regulation rather than recognizing


11     that, in fact, these are protections benefiting


12     needs of the public at large.


13                 By preventing pollutants, stormwater


14     runoff, requiring appropriate citing and projects


15     or activities protecting fragile ecosystems such


16     as those in the coastal zone, implementing steps


17     to avoid and deal with these things environmental


18     rules and regulations are protecting the public


19     and taxpayers from the threats, harms and cost of


20     flooding, erosion, drought, pollution and damaged


21     fish populations for fishing, eco-tourism and


22     other pursuits in Delaware.


23                 The cost implications of failing to


24     protect the environment are very real.
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 1     Naturalized areas along the water body help


 2     prevent the erosion of public and private lands,


 3     including the underlining of bridges and


 4     roadways.  Protection of our streams is more


 5     cost-effective than having to restore them once


 6     damage is done.  Preventing our infrastructure


 7     from being undermined is more cost-effective than


 8     having to repair preventable damage.  Preventing


 9     harm such as erosion damage can save thousands


10     when compared to the cost of repairing severe


11     harm.


12                 Before DNREC eliminates any existing


13     regulations it must address several hurdles to,


14     quote, making state government more efficient and


15     effective.  These include a lack of fiscal


16     parity, a continuing information divide between


17     regulators and regulated community and a need for


18     increased transparency in the permitting process.


19     We see the Order as an opportunity for DNREC to


20     take on these issues.  For example, fiscal


21     stumbling blocks include that any consideration


22     for regulatory reform should come after fee


23     increases and in some cases imposition of a fee


24     on environmental regulations to provide and
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 1     permit to provide a meaning fiscal impact.  DNREC


 2     must also allow cost recovery in certain


 3     instances to better implement its existing


 4     regulations.


 5                 In terms of the information divide


 6     the Order assumes a problem with the regulations


 7     themselves, however, many times the perception of


 8     a burden is based on a lack of understanding


 9     permit requirements, regulatory requirements and


10     timing.  To address this DNREC should engage in


11     smart outreach to the public and regulated


12     community before it eliminates any regulation.


13                 And, finally, an increase in


14     transparency can come through DNREC as it has the


15     opportunity to overhaul its permitting system to


16     provide information not only by application, but


17     by comments included by others through an on-line


18     system.  It's inequitable that the Order seeks


19     input to weaken or eliminate regulations in some


20     circumstances, but does not similarly seek out


21     the option or opportunity to identify unique


22     circumstances where strengthened, more stringent


23     or stronger protections are needed.


24                 Substantively, what absolutely must
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 1     not be eliminated is the Coastal Zone Act.  The


 2     Bayshore region continues to require a regulatory


 3     regime to protect this valuable resource.  There


 4     needs to be continued protections and increased


 5     protections for freshwater wetlands and increased


 6     control over Delaware coastal development just to


 7     name a few.  Of course, the programs that are


 8     delegated to the State from Federal Government


 9     must be off the table.  Ways to implement these


10     delegated programs in the name of efficiency must


11     not run afoul of the State's obligation to be at


12     least as stringent as the federal regulation.


13                 I intend to submit some additional


14     comments in writing.  Thank you for the


15     opportunity to provide input on this issue.


16                 MR. SMALL:  Thank you, Ms. Brown.  I


17     have John Williams and then I believe I have


18     Jeremy Kalmbacher on deck.


19                 MR. WILLIAMS:  Thank you, Deputy


20     Secretary.  My name is John Williams and I am on


21     the State Parks Council and the Natural Areas


22     Council.  Some of you may not even know we have a


23     Natural Areas Council, but we went through a


24     regime recently where we updated our regulations
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 1     and, so, we don't have to have those before this


 2     meeting tonight, but I'm also part of the States


 3     Parks Council.  It's interesting to see how well-


 4     managed it really is by its director, Chaz


 5     Salkin, who is here tonight, and Ray Bivens and


 6     others representing state parks.


 7                 It's impressive to see what they are


 8     doing with 30,000 acres in the State of Delaware


 9     to provide the recreation for Delawarians and


10     those from outside Delaware and promote it and


11     manage it well.  And there are some new


12     initiatives that I think probably could be


13     further expanded.  One more interesting one has


14     to do with tobacco use in state parks and there


15     has been some restrictions put on tobacco use in


16     state parks, which could be further expanded.  I


17     don't know if there is a concern about people


18     breathing the smoke, but I think in general most


19     people are against tobacco use in public places


20     and where others are enjoying wildlife and the


21     nature.  So, I would basically propose expanding


22     the smoking ban in state parks.


23                 And I also wanted to chime in on a


24     couple comments already made about the Bayshore
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 1     Initiative.  It's very impressive what Collin


 2     O'Mara is doing to basically try to connect the


 3     different areas -- properties, sort of


 4     checkerboard properties, along the Delaware Bay


 5     to try to connect them and try to create one sort


 6     of combined centralized controlled system of


 7     management and also allow for some recreational


 8     in there.


 9                 And, finally, I wanted to also


10     address my main concern, which is why I'm


11     involved in state parks and so on and also, which


12     is waterways.  I'm involved in the rowing


13     community in Wilmington.  I've been here since


14     1990 and I've seen the improvements and in the


15     Christina River and riverfront development and


16     how it basically helped to clean up the river and


17     I would, once again, encourage any efforts to


18     encourage cleaner water, protection of riparian


19     buffers and other things that basically protect


20     our natural areas that are near the water.  Thank


21     you.


22                 MR. SMALL:  Again, I have now Jeremy


23     Kalmbacher.


24                 MR. KALMBACHER:  Thank you.  My name
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 1     is Jeremy Kalmbacher and I'm with Tidewater


 2     Utilities and Tidewater Environmental Services.


 3     I have about four and a half pages, so, if it is


 4     going too long I can just submit it.  We are a


 5     regulated water and wastewater utility operating


 6     under the realm of the Public Service Commission.


 7     The PSC sets our rates, our franchise territory


 8     and our service standards.


 9                 We do have some concerns about the


10     regulations adding unnecessary cost to our


11     customers, specifically, the regulations


12     governing the design installation and operation


13     of the on-site wastewater treatment and disposal


14     systems.  As you know, those regulations are


15     under review right now and enacting some new


16     provisions.  Tidewater has submitted four letters


17     with comments and participated in several


18     workshops and attended and spoke at the public


19     hearings that were held on May 3, 2012 and


20     November 15, 2012 and we have not received a


21     formal response to any of our comments as of this


22     date and I brought the four letters for the


23     record.


24                 In particular, we continue to
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 1     question the proposed stringent performance


 2     standards as specified in Section 3.32.8 of the


 3     Regs.  Number one, they're not derived based on


 4     science.  Number two, they will create economic


 5     hardships to customers and, number three, they


 6     sacrifice the environment in an effort to promote


 7     one type of system over the other.


 8                 Number one, the standards are not


 9     based on science.  As you know, a total maximum


10     daily load analysis was performed and a pollution


11     control strategy implemented for the Inland Bays


12     Watershed based on rigorous scientific analysis


13     and public process that we believe that was


14     great.  The Inland Bays watershed had been touted


15     by DNREC as the State's most impaired watershed.


16     No one can argue with that.  The nutrient limits


17     implemented in the PCS for systems over 20,000


18     gallons per day are five milligrams per liter for


19     nitrogen and four milligrams per liter for total


20     phosphorus.


21                 However, these same limits, and more


22     stringent limits, if a RIB system is proposed


23     over 300,000 gallons per day, and there is not


24     really any scientific analysis to justify the
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 1     limits.  It would seem that the most impaired


 2     watershed would contain the most stringent limits


 3     and that the other watersheds would be derived in


 4     a similar scientific fashion based upon the


 5     particular needs of each watershed.  Thus far,


 6     the science behind the limits for all the other


 7     watersheds has not been presented.


 8                 Number two, the regulations as


 9     proposed will create an economic hardship for


10     both existing systems and proposed systems as


11     well.  Existing Systems, Section 6.3.1.7,


12     requires that any large system permitted prior to


13     the promulgation of the regulations must be


14     redesigned to meet the new performance standards


15     and the owner/operator would have 60 months to


16     bring this system in compliance with water


17     quality standards.  This will create an economic


18     hardship for 80 to 100 existing permitted systems


19     as they have to comply with the new standards.


20                 At the November 15th hearing it was


21     indicated that the sections regarding existing


22     systems having to meet the new performance


23     standards were being deleted, however, these


24     sections still remain in the draft regulations
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 1     and we feel it is imperative to reflect what the


 2     economic impact will be.


 3                 As an example, there are several


 4     existing large systems between 2500 gpd and


 5     20,000 gpd that simply provide septic tank


 6     treatment.  The proposed regulations would


 7     require that this type of system will be upgraded


 8     to provide a total nitrogen of 10, which will


 9     basically require an entirely new treatment plant


10     for these systems, most likely a sequencing batch


11     reactor to meet this limit.


12                 Just as an example a 20,000 gpd


13     system that serves about 67 homes this will be a


14     capital cost of 500,000 to a million dollars,


15     which is a thousand to $2,000.00 per year per


16     customer above what the user is paying now.  And


17     there is approximately 80 to 100 existing large


18     systems, which Tidewater does not own or operate.


19     These are other private companies that own these


20     systems.  The implementation of user fees will be


21     several times higher than existing levels, which


22     will be virtually impossible to administer to the


23     thousands of these homeowners.


24                 Proposed systems would experience


Wilcox & Fetzer Ltd.







Page 29


 1     similar significant radical changes.  For an


 2     example, just to go from five milligrams per


 3     liter to four milligrams per liter for a 300,000


 4     gpd RIB system that is going to cost about


 5     another 500,000 to a million dollars just for the


 6     one milligram per liter difference.  This will be


 7     a four to 500 customer increase for existing


 8     customers.  This is a substantial economic impact


 9     with little environmental benefit, going from


10     just five to four.  This is an extra 2.5 pounds


11     per day of TN that would be going onto the


12     disposal system or farm field.


13                 Certain systems sacrifice the


14     environment in an effort to promote one type of


15     system over another.  We think this is an


16     important thing here.  Spray systems over 300,000


17     gallons per day are allowed to discharge


18     150 percent more nitrogen than a rapid


19     infiltration basin.  This is -- basically this is


20     like it's okay to have ten -- you have to have


21     four milligrams per liter coming out of the hose


22     of your house, but if you hook a sprinkler to it


23     you can do ten milligrams per liter.  Doesn't


24     make any sense at all.  So, every discharge
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 1     should be the same rate.  Let's see, what else?


 2                 In addition to that Section 6.2.2.5


 3     requires new work to be done, a SIR, to be


 4     prepared and submitted if it's over ten-years


 5     old.  This requires a whole new one to be


 6     prepared if it's over ten-years old.  That's a


 7     little burdensome.  It certainly should be


 8     updated.  If nothing has changed out there, we


 9     don't need why it needs to be completely revamped


10     and redone.  Certainly, if it's changed, but just


11     to start from scratch doesn't seem to make a


12     whole lot of sense.


13                 This requires that system dimensions


14     be submitted with the Hydrogeologic Suitability


15     Report.  It's Section 6.2.3.2.1.2.  We are not


16     even sure what that is.  We could use some


17     clarification on that.  Section 6.2.3.4.2.1.3


18     requires RIB systems over 100,000 gallons per day


19     to have three 40-foot deep continuously sampled


20     test borings per acre.  That would be a lot of --


21     if you have a five-acre system, that's a lot of


22     deep borings per acre for the same information.


23                 Section 6.2.3.6.5 requires all


24     systems with flows greater than 100,000 gpd per
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 1     day to have a basin test performed minimum of


 2     ten-foot by ten-foot.  This requires a work plan


 3     detailing the size, location.  This makes sense,


 4     but there needs to be guidance in terms of the


 5     number of basins needed and when the basins need


 6     to be larger than ten-by-ten, rather than it just


 7     being kind of up in the air.


 8                 Section 6.2.4.1 requires that a


 9     surface water assessment report be submitted for


10     all large systems to demonstrate that nutrient


11     performance standards for wastewater are being


12     met at the post treatment location or through


13     natural attenuation.  This is already handled by


14     the TMDL and the PCS.  We're not sure why we have


15     to redo this work on a system-by-system basis


16     when the work has already been done in the TMDL


17     and the PCS.  This appears to be adding


18     significant work and money for something that


19     should be done as part of the TMDL process.


20                 Second 6.3.1.17 states that all


21     memorandums of understanding that directly affect


22     any permit application will be taken into


23     consideration during the regulatory permitting


24     process.  An MOU is not a regulation, this should
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 1     be deleted.  A regulation cannot be so broad as


 2     to include any MOU that the regulatory agency


 3     feels is needed without going through a


 4     regulatory process involving the public.  If


 5     there is a specific MOU that needs to be part of


 6     the regulations, then it should be included in


 7     the regulations.


 8                 Second 6.3.2.2.1.3 requires RIB's to


 9     be configured in a strip configuration


10     perpendicular to the direction of groundwater


11     flow.  There is no scientific basis for this


12     requirement.  A HSR is required and will


13     determine mounding effects.  When we are doing


14     all the hydrogeological tests to see how the


15     groundwater is flowing, where it's going, there


16     is no reason to arbitrarily make the basins in a


17     straight line.


18                 Section 6.3.2.2.3.2 requires all


19     existing RIB systems with ultimate design


20     capacity over 300,000 gallons per day to be


21     redesigned to meet an annual average


22     concentration of 4.0 milligrams for total


23     nitrogen and 0.5 milligrams for total phosphorus


24     at the end of the pipe.  That is an economic
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 1     hardship we believe.


 2                 Second 6.5.1.5.1.1 requires the


 3     layout of collection systems, including lift


 4     stations and force mains.  When you are


 5     developing a regional system you have force mains


 6     and pump stations that are not even on the site


 7     and this is the regulations governing the on-site


 8     disposal and treatment system.  And the


 9     collection systems are permitted under a separate


10     section of the DNREC regulations.  So, it's like


11     a dual review.  We're not sure of the benefit of


12     having it done twice.


13                 And the last page, Section 6.5.2.1.1,


14     states that if a public hearing is not conducted


15     and all requirements of the regulations have been


16     fulfilled, a construction permit may be issued by


17     the Department.  If all the regulations have been


18     met, this should read the Department shall issue


19     a permit.  If an applicant meets the regulations,


20     it is not DNREC's option to issue a permit.


21                 Section 6.6.3.6 requires a scientist,


22     geologist and/or design engineer to periodically


23     review the construction of a disposal system to


24     ensure compliance with the design specifications.


Wilcox & Fetzer Ltd.







Page 34


 1     This statement is extremely broad and


 2     expectations of each need to be defined.  It


 3     makes sense to review it, but each system is


 4     going to be different and there is really no -- I


 5     mean, how do you determine that?


 6                 Section 6.5.11.2.1.2 requires the


 7     conveyance system for a regional facility be


 8     permitted before a permit is issued.  From a


 9     planning perspective this doesn't even make


10     sense.  You are going -- this is costly and


11     likely to change depending on the economy and


12     which developments need service first.  Again,


13     this is also permitted by another section within


14     DNREC under separate regulations and should be


15     eliminated from this regulation.  I mean, how are


16     you going to design a conveyance system if you


17     don't have a place to dispose the wastewater?


18                 Section 6.10.2 requires that a


19     treatment and disposal permit and all force main


20     and pumping station permits to all be issued


21     before a regional temporary holding tank will be


22     permitted.  I mean, the purpose of the temporary


23     holding tank is to allow temporary service for up


24     to five years while the planning, permits and
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 1     construction take place for the permit solution.


 2     There are points in the planning process, such as


 3     after SIR and conditional use approval, where it


 4     is evident that the system is viable.  At this


 5     point there should be an allowance for the


 6     issuance of a temporary holding tank to allow the


 7     remaining planning, permits and construction to


 8     be completed.  This regulation defeats the


 9     purpose of a temporary holding tank altogether.


10                 Thank you for allowing me to comment.


11     As written, the regulations will impose a


12     significant economic burden on the regulated


13     community and the users will bear the burden of


14     those expenses.  We would appreciate a response


15     for these and our previous comments.  Thanks


16     again.


17                 MR. SMALL:  Next I have Pat Todd and


18     on deck Andrew Groff.


19                 MS. PERTZOFF:  I'm not Pat Todd, I'm


20     Lisa Pertzoff.  Pat was here and had to leave


21     because of a prior commitment, so, I am reading


22     her statement.  I stress that because she has


23     used the first person singular in some cases and


24     I will leave you a copy.  This statement is the
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 1     official statement from the League of Women


 2     Voters of Delaware from Carol Jones, our state


 3     president, and Pat Todd, who is chair of the


 4     Energy/Climate Change/Natural Resources


 5     Committee.


 6                 The League of Women Voters of


 7     Delaware thanks you for this opportunity to


 8     comment on changing DNREC regulations.  The


 9     League believes that natural resources should be


10     managed as interrelated parts of life supporting


11     ecosystems.  Resources should be conserved and


12     protected to ensure their future availability.


13     Pollution of these resources should be controlled


14     in order to preserve the physical, chemical and


15     biological integrity of ecosystems and to protect


16     public health.  These are DNREC's legal charge.


17     Carrying out this charge is dependent upon


18     adequate law and regulation.


19                 Executive Order 36 is timely.  The


20     League supports scrutinizing all DNREC


21     regulations on a regular basis to eliminate


22     outmoded regulations that may no longer be


23     necessary due to changed conditions, including


24     changes in federal law and regulations.  We look
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 1     forward to each Division's fine-tuning of its


 2     regulations.


 3                 We do have some suggestions


 4     concerning this DNREC process.  Remember why each


 5     regulation was written and approved.  I, meaning


 6     Pat Todd, served on the Recycling Public Advisory


 7     Council and the State Brownfields Committee for


 8     more years than I can remember.  On both of those


 9     committees decisions about regulations were made


10     involving all of the stakeholders and in all


11     cases compromises were made.  Those compromises


12     should not be forgotten.  I can speak for only


13     two state committees, but I suspect that all the


14     other councils and committees made decisions in


15     the same way.


16                 Next, take a long-term view.  Don't


17     discard a regulation because some stakeholders


18     say that compliance is too costly.  Keeping that


19     regulation in place at a time when the State is


20     trying to deal with assessing and planning for


21     adaptation to sea level rise may save the State


22     thousands, even millions of dollars in the


23     future.


24                 Third, remember that Delaware
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 1     continues to make a substantial effort to attract


 2     more green jobs, encourage tourism and so forth.


 3     If regulations are removed or weakened resulting


 4     in degradation of our environment, thereby


 5     raising public health costs because of more


 6     pollutants in our air, land and water, then


 7     Delaware will not be a state that anyone wants to


 8     move to or live in or visit.


 9                 Fourth, remember that a healthy


10     economy is dependent on a healthy natural


11     resource base.  Lastly, and this is written in


12     handwriting at the end, we are requesting that


13     you have public hearings after you are done what


14     you are going -- after DNREC finishes this so


15     that we are aware of what was changed and what


16     was left alone.  The League looks forward to


17     DNREC's endeavors to update its regulations.


18     Thank you, again, for this opportunity to speak.


19                 MR. SMALL:  Thank you, Ms. Pertzoff


20     and, thank you, Ms. Jones and, thank you, Ms.


21     Todd, a true team effort, and thank you for the


22     comment on public hearings.  Whether there are


23     any additional hearings beyond this one that are


24     directly associated with Executive Order 36 I
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 1     think remains to be seen.  I will say, though,


 2     that any proposed changes that result from this


 3     will go through its own promulgation and public


 4     hearing process.  So, we are required by law to


 5     do that and I think many folks may know that, but


 6     just to reinforce the point.


 7                 Next I have Andrew Groff and


 8     following Mr. Groff I have Dwight Davis on deck.


 9                 MR. GROFF:  My name is Andrew Groff


10     and I represent the Green Party of Delaware.  We


11     are currently reviewing the list here that was


12     passed out tonight on the regulations set up for


13     review and, needless to say, we are very much in


14     support of DNREC's operations and activities and


15     wish to have them strengthened and applied evenly


16     throughout the State.


17                 It is our observation that at times


18     it appears from our point of view that certain


19     regulations have been politicized and exceptions


20     made in the State which were a lack of


21     enforcement particularly in our observations of


22     the treatment of the Delaware City Oil Refinery.


23     We are highly sensitive to the permitting process


24     that is happening with that plant right now and
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 1     its incremental basis and we have experienced the


 2     previous operations of that plant years ago and


 3     we are highly concerned about the way in which


 4     that plant is being certified.


 5                 We will be actively involved in


 6     observing any changes in regulations and the


 7     applications of those regulations to any new


 8     industrial activity, particularly in relation to


 9     carbon emission industries in the State.  Thank


10     you.


11                 MR. SMALL:  Thank you, Mr. Groff.  I


12     have Mr. Dwight Davis and following Mr. Davis I


13     have Stephanie Herron on deck.


14                 MR. DAVIS:  Thank you very much.  My


15     name is Dwight L. Davis.  I am a resident of the


16     City of Wilmington, lifelong resident of the


17     State of Delaware.  I want to speak specifically


18     about the manner in which decisions come before


19     DNREC relative to overlapping municipalities in


20     making decisions that impact the environment.


21                 For an example, just last year it was


22     reported widely in the News Journal that in the


23     Southbridge neighborhood of Wilmington near a


24     park that there was going to be a holding station
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 1     for cattle.  This was, in fact, voted on by the


 2     City of Wilmington's city council.  Although it


 3     was reported in the News Journal due to the


 4     Freedom of Information Act we found that it had


 5     not been given a permit with regards to this


 6     project.  Further investigation established that


 7     DNREC had already been involved in terms of


 8     providing state and federal development dollars


 9     towards this project.


10                 It's quite confusing, if you will, to


11     know at which point should a proposed project


12     pull a permit especially when you are going to


13     bring on line close to 30 acres of land right


14     next to a park where children play.  We still


15     have not heard any more about that project.  We


16     are also now hearing about the expansion and the


17     privatization, if you will, of the Port of


18     Wilmington.


19                 Now, we talk a lot about air, we talk


20     a lot about water and ground, but we need to talk


21     about human beings and this environmental


22     injustice, if you will, in Southbridge and the


23     Rt. 9 corridor that is already called cancer


24     clusters.  So, we need to know what do we need to
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 1     do to get an environmental impact statement.  We


 2     need to get a health and safety plan and I think


 3     that -- I don't know what regulation, if you


 4     will, that this falls under, but it very well


 5     should fall under the United States Constitution.


 6                 And I believe that the gentleman said


 7     that the Secretary is required to take an oath


 8     and, so, if the Secretary is required to take an


 9     oath and the United States Constitution says that


10     no state shall make any regulation or any law


11     that violates the right of its citizens.  You


12     know, in Southbridge up and down the Rt. 9


13     corridor, you know, we have a lot of families


14     that are dying from cancer, that are suffering


15     from upper respiratory diseases and some of these


16     plans have included monies from the Coastal Zone


17     Act as well as money from DNREC.


18                 So, I guess I really don't understand


19     the processes and I think I would just like to


20     make a suggestion that if the City of Wilmington


21     is in the process of making a decision that


22     ultimately is going to have to come before DNREC


23     that they should be required to submit that to


24     DNREC first so, therefore, DNREC can have a look-
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 1     see, if you will, especially with us talking


 2     about selling our port, privatizing our port to a


 3     corporation, Kinder Morgan, that operates and


 4     owns something like 75,000 miles of LNG and that


 5     just the common person knows that the


 6     privatization of the port, which was initially


 7     discussed that it was going to have investments


 8     over half a billion is now down below 100


 9     million.  It's just a lot of conflicting and


10     confusing signs and symbols coming from our


11     State.


12                 Now, it also impacts the, for


13     example, the cattle staging of a facility.  You


14     know, just my looking into it I realized that


15     cattle emit approximately so many gallons of what


16     is that toxic -- what is it called?  Nitrogen?


17     Methane.  If you are talking about thousands of


18     heads of cattle right next to a park and each


19     emitting methane gas, you know, into the air,


20     into water, et cetera, et cetera, and families


21     live in this area.


22                 I hear that the riverfront, bricks


23     and mortar of the riverfront, and everybody


24     seemed to be excited with that, but we also read
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 1     in the paper where the developers of the


 2     riverfront were being essentially excused for not


 3     maintaining the sites, whether, you know, it was


 4     -- I think it was a duck there at that time.


 5                 And, so, I guess I really don't know


 6     who is doing the policing of these projects, but


 7     I do know that our families are dying.  There are


 8     children that are being born asthmatic and then


 9     we're in between what is going on in Delaware


10     City and what is going on coming down from the


11     old Sunoco company.  So, who is responsible for


12     this?


13                 So, I believe that there needs to be


14     a health and safety plan and the anticipated


15     cost, expected cost, of keeping us healthy needs


16     to be added onto the development project.  So,


17     I'm not a scientist or anything like that, but I


18     do know that we want to breathe and we want to


19     have our children to play.  In Southbridge, you


20     know, we only have nine and a half acres of green


21     space.  So, if you are talking about 30 acres of


22     cattle staging, that's three times as much as our


23     children have to play.


24                 So, you know, I don't know how you
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 1     will respond to what I'm saying, but I just hope


 2     -- and I just want to thank the Governor for


 3     giving us this opportunity through his Executive


 4     Order that privatization -- and I didn't even


 5     mention the coal.  They got a coal plant and we


 6     got the compost plant.  All of this is


 7     essentially pushing the people out of their


 8     homes, you know?  I mean, we thought we was


 9     smelling one thing and we were smelling something


10     else and our families is dying.


11                 So, if you guys got the money we


12     appreciate you doing a health and safety plan,


13     environmental impact statement and contact the


14     City of Wilmington and New Castle County so you


15     can begin to do a comprehensive plan,


16     comprehensive planning, and help the families and


17     the citizens to be able to, you know, have a


18     quality of life.  Thank you very much.


19                 (Audience applause.)


20                 MR. SMALL:  Thank you for your


21     comments, Mr. Davis.  I will tell you on your


22     issue of cattle staging operations I'm a little


23     familiar with that and as far as I know the


24     Department has no applications in front of it on
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 1     that facility at this time.  I can tell you that.


 2     Next I have Stephanie Herron and following her I


 3     have Tony Nerlinger.


 4                 MS. HERRON:  Stephanie Herron,


 5     H-E-R-R-O-N.  I don't have a statement prepared


 6     and I'm speaking for myself here, but I just


 7     wanted to say that I totally agree with this guy


 8     and while I don't think that the port


 9     privatization is currently in front of DNREC I'm


10     also outraged about that process and I would like


11     to take the opportunity to ask the Department


12     rather than pointing out a specific regulation


13     that I would like changed maybe to implement or


14     enforce some of its current regulations.


15                 We, myself and some other


16     environmentalists, are pretty upset at the lack


17     of normalized regulations for DNREC hearings.  I


18     noted that the first Executive Order 36 hearing


19     in Sussex County that adequate notification of


20     the hearing was not at all the case.  I don't


21     think that citizens of Sussex County or Delaware


22     residents found out about any of these Executive


23     Order hearings to be honest.  The first hearing


24     was posted on-line the day of the hearing as I
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 1     previously pointed out.


 2                 This hearing that we are at currently


 3     was changed about two weeks beforehand and given


 4     very little notice of the change.  Nobody that I


 5     talked to personally told them that the hearing


 6     was tonight rather than last night knew.  They


 7     were all very confused about this.  They thought


 8     this hearing was last night at six.


 9                 Last week a DNREC hearing on the


10     refineries permit was noted to Amy here the


11     morning of the hearing, which she requested.  So,


12     I think that is definitely grounds for


13     rescheduling of a hearing, but it was not.  The


14     public comment period was extended by one week,


15     but Ms. Roe in front of me was notified she was


16     responsible for notifying people if they wanted


17     to submit a comment they would have one week and


18     I feel that was a neglect of the Department's


19     duties.


20                 I would also like to see the


21     Department implement the Coastal Zone Regulations


22     that were developed in 1999 and have yet to be


23     implemented and I think it is the responsibility


24     of the Department to implement regulations to go
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 1     with the chronic violator status rule that passed


 2     the Delaware legislature, but regulations have


 3     yet to be established.  So, that's it.


 4                 MR. SMALL:  Thank you, Ms. Herron.


 5     Thank you.  Now we have Tony Nerlinger to be


 6     followed by Amy Roe.


 7                 MR. NERLINGER:  I'm a lifelong


 8     resident of Wilmington and Delaware and I have a


 9     degree in biology from the University of


10     Delaware, a former high school science teacher.


11     Also, I build and develop and I just went through


12     the process.  I'm building a duplex, oceanfront


13     and North Bethany Beach, and I'm going to keep


14     one of them and I'm going to sell the other one


15     so if anyone knows anyone looking for an


16     oceanfront townhouse.


17                 Going through this process and I


18     don't know if you have ever come across something


19     where someone says to read something and they


20     tell you it says one thing and you read it over


21     and you read it over and I can't see how it says


22     that.  Then, you go and get an engineer, two


23     architects and a number of other people to read


24     it and they come to the same conclusion, it
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 1     doesn't say that.  It kind of drives you crazy


 2     and I think in terms of taking our people's time


 3     and maybe I am going to submit this in writing


 4     and it concerns some of the things that I came


 5     across getting a permit process through DNREC.


 6                 One of them specifically is


 7     cantilevering of decks and not that -- I didn't


 8     know about the Sussex County meeting.  I found


 9     out about these meetings after having seen the


10     results of the Sussex County where down in Sussex


11     County I think they're a little bit more


12     concerned with cantilevering a deck.


13                 More so than being specifically the


14     idea of cantilevering a deck or not it's -- you


15     wonder how indicative it is and it really


16     emphasizes the importance of reviewing the


17     positive and negative aspects of some regulation


18     that had been implemented over 30 years ago.


19     Then, when I asked DNREC officials about it and


20     the response they give me to read and when I read


21     it I say that doesn't address this.  I was hoping


22     the form of this would be where the public would


23     come in and maybe ask a question and have from


24     each section representatives from DNREC to answer
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 1     in a public way those questions.


 2                 Because I've actually requested to


 3     meet with three representatives from DNREC and,


 4     to be perfectly honest with you, I was please


 5     explain to me how this could have anything to do


 6     with cantilevering decks.  Without going through


 7     the whole process of it it really doesn't


 8     emphasize and is a poster child for why these


 9     regulations need to be reviewed and I will submit


10     that in writing.  If anybody wants to know about


11     cantilevering decks after this is over, I'll be


12     glad to tell you.  So, it really needs to be


13     reviewed because it doesn't make sense.


14                 That cantilevering decks, for


15     example, it is contrary to FEMA regulations,


16     contrary to National Flood Insurance regulations,


17     contrary to a structural engineer writing about


18     it, how it doesn't disturb the beach putting


19     decks on piles rather than cantilevering, but


20     it's safer for everyone involved and the


21     structures to have them on piles, yet DNREC


22     requires you to put it on cantilevers.


23                 The other thing I came across that I


24     think needs to be addressed in terms of coming
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 1     across a situation where a Sussex County official


 2     for stormwater management, the official for


 3     Sussex County, head of planning, DNREC


 4     representatives, the homeowners association for


 5     this townhouse community all agree that taking


 6     two truckloads of sand from over here and putting


 7     it to re-establish the dune on the property next


 8     door made a whole heck of a lot of sense; but, my


 9     response approaching DNREC with it was that,


10     well, you are going to have to go through the


11     permit process again.  Of course, that permit


12     process took six months to go through.


13                 In reading some of the things through


14     DNREC that Governor Peterson implemented, and I


15     can't remember what it was, where I read it, but


16     in the last two paragraphs he said that all


17     aspects of the situation must be taken under


18     consideration when making a decision, that you


19     got to have the flexibility to make some


20     decisions.  So, I will submit this in writing


21     before the March 1st and thank you for your time.


22                 MR. SMALL:  Thank you, Mr. Nerlinger,


23     and it does sounds like some follow-up is in


24     order with your specific situation.  So, I now


Wilcox & Fetzer Ltd.







Page 52


 1     have Amy Roe to be followed by -- please help me


 2     with the first name.  It looks that the last name


 3     is August?


 4                 MR. AUGUST:  Yes, Bernie August.


 5                 MS. ROE:  Hello, my name is Amy Roe


 6     and I would like to thank you for having this


 7     hearing here and I would like to thank all the


 8     DNREC staff who are here tonight to hear what


 9     everybody has to say.  I just have a question.  I


10     don't know if it's appropriate to ask a question


11     in a hearing like this, but -- I'm representing


12     myself, by the way, I'm not speaking for any


13     organization tonight.  How and when will the


14     public record from these records be made


15     available and the written and on-line submitted


16     comments be made available to the public?


17                 MR. SMALL:  Thank you for the


18     question, Ms. Roe.  And this came up before the


19     meeting and I'm remiss not in having addressed


20     that.  We have had some requests for the


21     transcripts.  So, when we receive the transcript


22     from tonight's hearing we will post those and we


23     will in terms of written comments we will make


24     every effort to get those up expeditiously.  I
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 1     can't tell you exactly when that will be


 2     following March 1st.  We would like to get all of


 3     them in and then we will make a valiant attempt


 4     to make sure they all get posted.  That should be


 5     doable, so, thank you for the request.


 6                 MS. ROE:  Thank you for clarifying


 7     that.  I wanted to just start my statement here


 8     by quoting the Executive Order because I think


 9     it's very important to hear and that is that it


10     intends to reduce impediments to economic growth


11     and improve the efficiency of state government.


12     It is appropriate for state agencies to conduct a


13     periodic focused and targeted review of areas in


14     which the existing regulations may be reduced or


15     streamlined.  So, I'm not here to do that.


16                 Instead, I think it's very important


17     to protect and improve and enhance environmental


18     regulations.  I want to thank Vic Singer and


19     Elizabeth Brown and I want to thank Dwight Davis


20     for your comments tonight and I want to second


21     those comments.  I think it's important to also


22     note that the resources of this State belong to


23     the people.  They do not belong to government


24     officials.  They are managed by government
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 1     officials in the public trust and it's incredibly


 2     important to keep that in mind because protection


 3     of health, protection of environmental quality


 4     for future generations, should be at the


 5     forefront of the minds of regulators in every


 6     decision they make.


 7                 While this Executive Order 36 is the


 8     task that you have at hand today I just want to


 9     mention there is another Executive Order at the


10     federal level that is incredibly meaningful that


11     should perhaps be considered in Delaware and


12     that's the February 11, 1994 Executive Order


13     12898 that was signed by President Clinton that


14     required every agency to collect data on


15     environmental injustice, how it impacts on low


16     income communities, and to collect the data and


17     consider it in every decision at every level of


18     every agency in Federal Government.  If something


19     like that were to take place in Delaware, we


20     would be in a much different place and I would


21     feel much more secure.


22                 There are a few regulations I would


23     like to speak to.  Specifically, the first one is


24     the chronic violators regulation.  On July 30th
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 1     of 2012 I wrote a letter to the DNREC Secretary


 2     asking that the Delaware City Refinery be


 3     assigned chronic violator status and this is


 4     because now if you total all of the violations


 5     that they have had since the new owners have


 6     taken over, they have violated their permits 40


 7     times and they have emitted toxic releases over


 8     44 times, including last week 3,000 pounds of


 9     sulfur dioxide for an undisclosed -- per day for


10     an undisclosed period of days.  So, we have to


11     find out how many days that went on in that


12     plant, release of 3,000 pounds of the toxic


13     hazardous chemical per day.


14                 Anyway, the reply I got from Mr.


15     Mirzakhalili on the 23rd of August said that I


16     had to use this opportunity to make a statement


17     to that effect.  So, I am here today to do that


18     five months later.  I'm here to ask that chronic


19     violator regulations be enforced in the State of


20     Delaware.  That we have an out-of-state


21     corporation running a business in Delaware that


22     is emitting thousands of pounds of toxic


23     chemicals into areas where people are raising


24     their families and they don't have a chronic
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 1     violator status assigned to that is in my opinion


 2     a crime.


 3                 There should be a process in which


 4     the public can petition DNREC to have chronic


 5     violator status assigned to an agency.  And that


 6     there is no air quality monitoring for air toxins


 7     at the defense line of that facility or


 8     residential areas means there is no way to know


 9     the health impact that that has.  As I'm sure you


10     are well aware the census tract around that


11     refinery is considered a high cancer census


12     tract.


13                 So, specifically for the Delaware


14     City Refinery, but also for other polluting


15     industries in the State of Delaware, it's


16     incredibly important to have a process that


17     prioritizes public health in the management of


18     the resources, the air.  The air of this State


19     and the air quality of this State belongs to all


20     of us.  It's only managed by government.


21                 The second point that I wanted to


22     make is the importance of the Coastal Zone


23     regulations and, as Mr. Singer has already


24     explained, the need to have meaningful indicators
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 1     and to enforce the regulations that are on the


 2     books.  I think that that process, that it hasn't


 3     taken place, has meant that there has been an


 4     enormous amount of industrial expansion at the


 5     refinery that has not been checked by any health


 6     indicator, any biological indicator, any river


 7     indicator and we have the Coastal Zone Act to


 8     protect us from that kind of thing and to measure


 9     the impact that it is having on health and to use


10     science-based information to make informed


11     decision-making and that is not being done and I


12     would really like to see that take place.


13                 Just to summarize also on the hearing


14     issue, the first hearing, that wasn't put on the


15     public meeting calendar of the State until the


16     day of that this hearing.  The date was changed


17     without any special notice going out that there


18     was a date change.  This is a constant issue


19     especially recently with DNREC public hearings


20     and consistent standards are desperately needed.


21     So, I would appreciate that as well.  Thank you.


22                 MR. SMALL:  Thank you, Ms. Roe.  Next


23     I have Mr. August and to be followed by David


24     Carter.
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 1                 MR. AUGUST:  Hello, my name is Bernie


 2     August.  I'm representing myself.  I've been


 3     involved in activism in Delaware for over


 4     35 years and I am an antinuclear activist.  The


 5     health of the Delaware estuary is very important


 6     to our organization because of the indigenous


 7     intakes of several nuclear plants and the draw of


 8     water out of the Delaware Bay and the pollution


 9     and mercury it causes on our Delaware Bay


10     watershed.  Delaware according to the Chamber


11     Department of Commerce in 2008 we had a 62


12     billion dollar outflow with our State of monies


13     and adjusted for inflation from 2008 is,


14     actually, 49 billion dollars.  Delaware's growth


15     rate was .05 nominal terms in 2008 when compared


16     to 2007.  These are statistics I could get off


17     the web.


18                 Delaware ranks 40th largest in the


19     United States behind Hawaii and just ahead of


20     West Virginia.  Finance and insurance are our


21     leading State economy factors.  Contributed 20


22     billion dollars in economic development in 2008


23     and that's 32.3 percent of the total economic


24     output of Delaware.  Coming in second adding to
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 1     that is Delaware's 7.5 billion dollar state


 2     sector, which was responsible for 12.1 economic


 3     growth in 2008.  The reason why I'm bringing all


 4     this up is the regulations that are in place just


 5     for those sectors alone are really not being


 6     enforced, that's why we have economic scandals


 7     going on in this Country.  Delaware is a big


 8     money sieve.  The money comes into Delaware and


 9     goes offshore.  We're like a Cayman Island here.


10     It benefits the one percent.  It doesn't benefit


11     any of us here.  The money goes offshore.


12                 We have a bunch of holding laws in


13     Delaware for polluters, drug gangs and also for


14     criminal activity that happens in our State


15     legally under the guise of holding companies.


16     The reason why I'm bringing all this up is


17     because to me the fix is already in on trying to


18     deregulate the industrial -- for industry and


19     interest groups, corporations, electric utilities


20     and it's just kind of disgusting.


21                 Mr. Singer has worked his entire life


22     on the Coastal Zone Act.  There are laws supposed


23     to be applied to all residents and to all


24     businesses in the State and it's not being


Wilcox & Fetzer Ltd.







Page 60


 1     applied.  Otherwise, you wouldn't be having the


 2     huge cancer clusters.  The health risks and


 3     health costs associated with all this is


 4     enormous.  None of this is being taken into


 5     consideration of the externalities of this


 6     deregulation scheme by the Markell


 7     administration.


 8                 This goes back at least to 1992 when


 9     Senator Tom Carper was Governor, Tom Carper, and


10     he started whittling away our coastal zone.  I


11     know firsthand about the special interest groups


12     because I was the only person involved in utility


13     deregulation in this State and I was fighting


14     that and now we have increases in our electric


15     rates for no reason.  We are paying exorbitantly


16     high gas rates above everybody else locally


17     around us.  Also, we have an energy policy ranked


18     second to someplace like South Carolina where


19     they are including the cost of building nuclear


20     plants on people before they even construct it.


21     This is called cost in work progress.  I'm


22     referring to blue managing.


23                 So, what is going on in Delaware is


24     we keep feeding and feeding and feeding the


Wilcox & Fetzer Ltd.







Page 61


 1     beast.  Our health rates are going to continue to


 2     get worse.  Our Delaware has slipped in Forbes


 3     magazine quality of life index from environmental


 4     and quality of life from 38 to 42 out of 50


 5     states, it dropped.


 6                 So, I would like to understand to


 7     that the Governor should realize that every


 8     deregulation scheme he has come up with and the


 9     democrats and Republicans before this time have


10     degraded the health and quality of our life in


11     this State and as a resident I'm getting damn


12     tired of it.  Thank you.


13                 MR. SMALL:  Thank you, Mr. August.


14     Now I have Dave Carter and on second I have Bill


15     Dunn, I believe.


16                 MR. CARTER:  Thank you.  My name is


17     Dave Carter and I am speaking as conservation


18     chair for the Delaware Audubon Society.  I want


19     to thank you for this opportunity to speak


20     tonight.  I would like to make some comments and


21     suggestions on the review of the authorities and


22     the efforts under Executive Order 36 to


23     streamline environmental regulations.  Delaware


24     Audubon Society is a statewide chapter of the
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 1     National Audubon Society with a little over 2,000


 2     members in the State of Delaware and we are


 3     focused on protection of the Delaware Bay and


 4     coastal zone at this time.


 5                 We do appreciate the need to conduct


 6     reviews of the regulations, but we also believe


 7     that the structure and approach and the way the


 8     review processes are undertaken is critical to


 9     making the effort successful or even useful and,


10     in particular, of any benefit to Delawarians,


11     both regulated side and the regulatees.


12                 So, I would like to talk a little bit


13     about our concern about the process and the


14     analytical framework at the outset because I


15     think it's really important and make some


16     recommendations.  I then would like to add a


17     couple things that I think are completely


18     overlooked by the process that are every bit as


19     important and probably more important than the


20     actual written authorities.


21                 These are prerequisites for


22     regulatory changes, they have to do with


23     institutional capacity to implement them and


24     management and operation of regulations.  There
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 1     is the actually what is written on paper and the


 2     way I should implement use and manage.  Those two


 3     must be considered hand in hand and very directly


 4     if you are going to have any measurable


 5     improvements that meet objectives of the targets


 6     of both protection of the environment and


 7     consideration of the economy.


 8                 Finally, we will provide some


 9     authority that we think needs to be expanded and


10     strengthened and updated and again list several


11     we just wish that DNREC would step up and


12     actually implement what is on the books.


13                 First, let me talk about some of the


14     concerns we have that we think the approach is a


15     little bit misguided as a public policy review.


16     The one benefit I see from it I'm developing a


17     course curriculum environmental concept for a


18     grad level course and I think it sets a wonderful


19     example of how not to approach environmental


20     improvements.  We are very concerned about the


21     lack of a clear analytical framework for the


22     policy review.


23                 When you look at the web-based data


24     collection and the very nature of the way the
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 1     Executive Order was written it creates a severe


 2     anti-environmental analytical bias, one I'm not


 3     sure will be easily overcome.  Our staff will try


 4     to do that, but it's going to be very difficult


 5     if you use many of the comments and the


 6     approaches laid out.  We really need a more


 7     thoughtful and balanced review and that's what is


 8     needed to get public policy that is meant to


 9     address all the public's needs, not just one


10     particular sector.


11                 The biased review oversimplifies the


12     problems in a way that provides a very high


13     potential for misguided recommendations coming


14     out of this and we have to be careful with that.


15     Keep in mind environmental regulations are often


16     highly technical, extremely complex and


17     interwoven with a lot of other both environmental


18     policies and regulations as well as social and


19     economic issues and you need to consider all of


20     those in the public policy process to get


21     anything effective and useful and some type of


22     useful changes and improvements.  Also, the


23     process to evaluate all of the public benefits


24     and then look at what some negative impacts are.


Wilcox & Fetzer Ltd.







Page 65


 1                 We give environmental permits because


 2     we are degrading the environment and have to


 3     trade that off by other societal benefits.


 4     That's why we give them.  It's an environmental


 5     degradation permission slip is what it basically


 6     is and we have to be really thoughtful in how we


 7     do that and consider what the intent was and not


 8     throw the baby out with the bath water.


 9     Otherwise, we get a lot of negative consequences


10     from really poorly considered changes.


11                 What really bothers me is that this


12     is not the first time Delaware has had to deal


13     with this.  We have been through it several


14     times.  Under the Castle administration we went


15     through it and Toby Clark and the former governor


16     went through a huge process where we worked hand


17     in hand to develop things like the Environmental


18     Compliance Reference Guide working with the


19     Delaware Contractors Association to increase our


20     speed of education and understanding not just of


21     the regulated community, but help many of the


22     regulators understand some of the issues and some


23     of the problems that others were experiencing so


24     you could get that mutual understanding and
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 1     mutual learning and actually get some positive


 2     changes while also developing tools.


 3                 They did the same type of guide for


 4     the agricultural community.  We need to let them


 5     kind of work through it and get the type of


 6     thoughtful approaches and things we need by


 7     bringing those groups together, expanding the


 8     educational process and making a change.


 9                 What I would like to talk about now


10     is a concern we have about prerequisites because


11     I really feel we may be reacting, a knee jerk


12     reaction, and maybe treating symptoms and not the


13     cause of the problems.  These concerns are really


14     critical to be addressed and most serious are


15     policy implementation capacity.  Do you have the


16     resources to implement what is on the books and


17     until you know whether you do or don't, do you


18     have the staff?  Do you have the funding?  It


19     makes absolutely no sense to consider changing


20     them.  You have to first see whether or not it


21     has had a chance to work and I will argue in many


22     cases they are not being given a chance to work.


23                 Undue political influence in policy


24     making also is the second issue that needs to be
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 1     addressed up front and I will point out again


 2     until these are addressed I can't support much in


 3     the way of anything that would weaken


 4     regulations.


 5                 The adequate program implementation


 6     is quite simple.  There has been no fee increase


 7     in permit fees since 1991.  That significantly


 8     limits the resources to effectively manage the


 9     programs and causes problems.  You can't


10     adequately and competently evaluate the


11     regulations and problems with the text on paper


12     if you haven't given them the adequate resources


13     to be implemented and for those concerns about


14     the regulations good business people know you get


15     what you pay for, and, if you want a cut rate


16     permitting process, we will live with it.  If you


17     want the job done right, spend a few more nickels


18     and make sure it gets done right.


19                 I understand that's an issue of the


20     General Assembly, but I really hope knowing this


21     is a major, major problem with the regulatory


22     process that any report to the Governor and


23     anything the Governor sends to the General


24     Assembly points it out.  They have a
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 1     responsibility here and they are failing and


 2     until that problem is fixed it is irresponsible


 3     to press to underline some of these regulations


 4     and change them on an economic basis.


 5                 The second concern I have is the


 6     undue influence and lack of transparency and the


 7     need for transparency improvements.  Any public


 8     policy must be transparently reviewed and


 9     approved as you go through the public process


10     similar to what is happening tonight and then


11     they must be allowed to be implemented without


12     special interest on these issues.  That's hard to


13     do in Delaware.  It's the Delaware way, everybody


14     knows everybody, you scratch my back, I'll


15     scratch yours, give me the Goddamn permit.


16                 In DNREC most big regulatory


17     decisions and delays are really because of the


18     political influence.  For years and years the


19     staff knew where they wanted to go with the


20     deepening channel.  That's politics.  That's not


21     the regulation.  The political meddling creates


22     severe inequities and injustices.  Those with the


23     most influence get a better deal.


24                 It also creates a DNREC culture in


Wilcox & Fetzer Ltd.







Page 69


 1     which professional staff feel overly constrained


 2     and unable to use discretion based on the permit


 3     context.  So, they read those permits, cling to


 4     them closely because it creates a fear that, you


 5     know what, if you go out of that box and you


 6     allow a cantilever in this spot or that spot you


 7     can't be assured because of the politics that


 8     anybody has your back.  And that's a really scary


 9     precedent that needs to be corrected culturally.


10                 And DNREC has spent tens of thousands


11     -- hundreds of thousands of dollars trying to


12     create a culture of trust where there are simple


13     things that create trust in your management


14     regime and direction that need to be improved


15     starting with openness on this and removing the


16     politician from the regulatory process.  I think


17     it's pretty easy to rectify the situation and I


18     think it can be done simply.


19                 For every single permit every inquiry


20     into the permit, its status or concerns about it,


21     should be required to be posted on-line on the


22     Internet as part of the record, make it public,


23     at least make it transparent when people are


24     calling and you are getting comments.  And that
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 1     needs to be not only public inquiries, but all


 2     elected officials they contact should be posted


 3     with what their questions and concerns were.  All


 4     appointed officials even within DNREC the staff


 5     should be required to list them.  Any other


 6     government staff they should be listed on the


 7     Internet and the Governor's office and that


 8     should resolve this.  Every time they call about


 9     a permit list the staff person or who called and


10     put it on the Internet.


11                 During a 2008 campaign speech Jack


12     Markell talked about sunshine being an amazing


13     disinfectant.  We need to disinfect the very


14     contaminated permitting process in Delaware and


15     we need to do that by transparency.


16                 I'm going to try and wrap this up


17     now, I apologize for the time, with a list of


18     some regulations that need to be improved and


19     implemented or at least promulgated.  This is not


20     all the things at least my board of directors


21     thought we should include in this, but we were


22     trying to keep this to five pages.  Some of them,


23     of course, include the Delaware Coastal Zone Act


24     and, particularly, fully implementing the coastal
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 1     zone environmental indicators which have been


 2     ignored for over a decade.


 3                 A few months ago I wrote a letter to


 4     the Cabinet Secretary, four pages worth, about


 5     the implications and, interestingly enough, how


 6     that expanded down through the Rt. 9 corridor as


 7     well as the Southbridge area and I'm going to


 8     read that paragraph, just one paragraph, on Page


 9     3, "While we are deeply concerned about the


10     Delaware City, Delaware Audubon Society's concern


11     is much larger and extends statewide throughout


12     the entire Coastal Zone.  Similar exposure and


13     public health concerns have been expressed by


14     communities around the Indian River to the south.


15     In the decade since the recommendation of


16     environmental indicators, these concerns have


17     also been expressed from communities like


18     Claymont, Southbridge, Holloway Terrace, Hamilton


19     Park, Eden Park, East Side of Wilmington,


20     Riverside, Edgemoor, and other areas.


21                 "Many of these communities include


22     some of the State's most socially and


23     economically vulnerable citizens.  Failure to


24     adequately implement the coastal zone indicators
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 1     program, especially to measure the potential


 2     impacts to vulnerable communities located near


 3     heavy industry, can be viewed as an environmental


 4     injustice by DNREC."


 5                 And I would state tonight hearing


 6     what I've heard from the gentleman from


 7     Southbridge and other communities that DNREC's


 8     continued failure is a direct act of


 9     environmental injustice.


10                 We also would like to see improvement


11     to the NPDES permit program, particularly, for


12     enhancing a way to deal with the stalled and


13     ineffective use of 316B provision for impingement


14     and entrainment.  Currently the refinery is


15     harvesting more than our commercial and


16     recreational fisherman harvest combined and we


17     think that's an atrocity that needs to be


18     handled.  If we can't handle it through the EPA


19     program, I would hope we would find a way to


20     strengthen under Chapter 60 some of the other


21     environmental regulations and statutes that


22     actually more directly address this issue and


23     press them into the direction of a flow-through


24     system, which they refuse to do.
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 1                 We would like to see more progress as


 2     was promised by Candidate Markell in 2008 on


 3     freshwater wetlands regulations.  I have a copy


 4     of that and it will be included in the record of


 5     where he committed to do that in the News


 6     Journal, but has failed to do so.


 7                 I also have concerns about the


 8     chronic violators statute and regulations.  We do


 9     understand that this was really gutted by a legal


10     opinion from a member of the Attorney General's


11     Office.  We would encourage DNREC to at least


12     press forward despite that to, if nothing else,


13     exercise the judicial prerogative in the


14     clarification of where we need to exercise


15     legislative prerogative.  Currently whether it's


16     the refinery or some of the others we should not


17     be in a situation where it's considered a more


18     profitable business proposition to just violate


19     things and deal with the court and the fines than


20     it is to actually follow the law and that's what


21     the environmental chronic violator law should do,


22     make it so that it is just better off if you


23     actually follow the law.


24                 I also want to talk a little about
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 1     regulations governing beach protection and we


 2     need to update and periodically.  Not having that


 3     update and clear line of where the beach setbacks


 4     are adds a lot of confusion.  We are asking for


 5     ten's of millions, hundreds of millions of


 6     dollars, for beach setbacks under Sandy trying to


 7     exploit the prices to do that without actually


 8     looking where we are and where we need to be.  We


 9     tried to do this in DNREC a few years ago


10     spending over $100,000.00.  Having no maps it


11     didn't get passed.


12                 I don't think any sand should be


13     appropriated by Congress until that setback line


14     is updated.  We have a responsibility to update


15     those lines and move forward with them.


16                 Some other legislation I know you are


17     dealing with regulations that my board is


18     interested in is the Delaware Endangered Species


19     Act and expanding it beyond just the prohibition


20     to protect some of those species, but to actually


21     protect some of those species that are in peril


22     in Delaware.


23                 And also some changes under Title 7


24     to public land and open space.  In particular we


Wilcox & Fetzer Ltd.







Page 75


 1     are deeply concerned about a current trend of


 2     interest in alternative uses of those properties.


 3     We have over the last few years seen a lot of


 4     debate and interest in spray irrigation on those


 5     lands.  We recently saw some proposals of


 6     developers for trading of stream conservation or


 7     trying to put some stormwater basins on that


 8     land, the renaming in that land we think for


 9     privileged individuals of the State and what we


10     would like to see is every tract name be posted


11     on the Internet, updated regularly with a set of


12     data fields that I have in the letter that I'll


13     submit in writing to you.


14                 You know, parks and recreation,


15     30,000, fish and wildlife 60,000 acres,


16     $10 million a year, it's not that much to


17     actually have that information indicator be made


18     public.  In fact, it only costs about $200.00


19     because that what charges me.  But I don't think


20     I need to pay $200.00 for FIOA, I think it should


21     be publicly available and I would like that


22     information put into a spread sheet and posted on


23     the Internet and updated every year when the


24     $10 million is appropriated.
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 1                 They're a list of the concerns.  I


 2     will provide you a written comment with a series


 3     of attachments here and depending on what my


 4     board decides we may add some more specific


 5     comments on additional regulations.


 6                 MR. SMALL:  Next up I have Bill Dunn,


 7     and we are getting near the ends, folks, to be


 8     followed by I believe the name is Sharon Farris


 9     on deck.


10                 MR. DUNN:  I'm Bill Dunn and I'm


11     president of a group called The Middletown


12     Limestone Civic Alliance.  It's a regional


13     community civic umbrella in New Castle County.


14     On the front end I wanted to comment to Mr. Small


15     in that one of your sister departments, DelDOT,


16     as they have received comments about proposed


17     regulation changes and stuff dating back to


18     October, I mean, after the Governor had passed


19     his edict or whatever you want to define it as


20     they have responded to them and posted them


21     on-line as those comments came in.  I don't see


22     any reason why DNREC should take any more time


23     than any other Departments that reports to the


24     Governor, and, accordingly, as these comments
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 1     have come to you this evening and the ones that


 2     came to you in Sussex County and Kent County


 3     responses to those comments should go on-line


 4     immediately or as soon as possible.  I don't


 5     quite understand why the Department is dragging


 6     their feet or appearing to be dragging their


 7     feet.


 8                 This evening I really didn't plan on


 9     commenting.  I was looking for more specific


10     information about the meeting and where it was


11     being held and I came across a proposed change


12     that was signed by the Secretary in December.  It


13     was originally proposed February 12, 2012


14     regarding land disposal restrictions on chemical


15     waste disposals and it appears it's the bringing


16     in line with the EPA and you go through a whole


17     series of chemicals in which all kinds of --


18     chlorobenzene, methylene chloride, MEK, phenol,


19     pyridine, all these things, some of them seem to


20     reflect that they're consistent with what DNREC


21     has had in place previously.


22                 Others are reflective of a change


23     that has occurred in those regulations regardless


24     of whether we are talking about wastewater, bag
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 1     house dust, liquid waste, numerous things.  There


 2     have been a dramatic number of changes and I


 3     believe the Secretary signed it in December.  So,


 4     at this point it's 20 days past his signature,


 5     so, more or less it's law.


 6                 I'm comfortable with improvements in


 7     regulations and their consistency with the EPA up


 8     until the point where what we are doing is


 9     loosening some of our regulations in order to


10     bring them in line with the EPA.  It is not


11     clearly distinguishable as to how that applies in


12     this circumstance.  What I would like the


13     Department to do is to go through these


14     regulations and define where it has been a


15     loosening of DNREC's regulations over these


16     chemicals that are listed here and which ones


17     have been in strict tightening of those


18     regulations.  I think they're very important.


19                 Delaware with our deep history in


20     chemistry, one that actually provides me an


21     income and takes care of my family, really needs


22     to do everything they can to be as responsible


23     these days as possible in how they handle


24     chemicals and we should do anything other than
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 1     loosen regulations.  That's it, thanks.


 2                 MR. SMALL:  Next I have Sharon Farris


 3     and then the last speaker I have signed up is


 4     Bryon Short.


 5                 MS. FARRIS:  I didn't plan to speak


 6     either.  I'm speaking in two capacities.  One of


 7     those capacities is that I prepare permits for


 8     and so I understand your regs as you write them.


 9     I apply your regs to permits for others and so on


10     one hand I see it as a good idea that you


11     regularly review these and update your


12     regulations and make them clear and easy to


13     understand, easy to implement and streamline the


14     use of your resources in the sense of being


15     efficient.  That being said that's good that


16     these things are under review.


17                 As a resident of Delaware and as a


18     person who cares about the environment, cares


19     about quality of life and these resources I


20     really don't like what I see when I see an


21     Executive Order that does seem to want to weaken


22     regulations just for the purpose of economic gain


23     for a few people and that's my impression.  How I


24     gather that impression is just looking at your
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 1     comment form.  Your comment form really indicates


 2     that you can eliminate or you can modify.  I


 3     don't see anything for strengthening anything or


 4     suggesting something more and, so, that's what


 5     gives me that impression and concerns me as a


 6     resident of Delaware.  Our quality of life


 7     matters.


 8                 Some of us that are taxpayers too we


 9     have a stake in this in terms of public health,


10     our own livelihoods as well and we want a good


11     quality of life here.  We don't want that


12     sacrificed just for the purpose of sacrifice or


13     just for economic development.  So, I ask that


14     you consider that when you write these Regs while


15     you are also trying to improve them in ways that


16     can be implemented and can be used easily.  Okay?


17     Thank you.


18                 MR. SMALL:  Thank you, Ms. Farris.


19     If there are other folks who wish to speak that


20     have not indicated so on the sign-in sheets you


21     will have an opportunity.  We're concluded with


22     the sign-up sheets.


23                 MR. SHORT:  Thank you, Deputy


24     Secretary.  I appreciate the opportunity to say a
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 1     couple words.  My name is Byron Short and I am a


 2     state legislator.  I represent North Wilmington,


 3     the Arden area, Naamans Road and Marsh Road.


 4     First, I real want to thank you, the Deputy


 5     Secretary, and his staff for the effort that they


 6     have put in going up and down the State to make


 7     themselves available and accessible to our


 8     residents.  I chair economic development for the


 9     house.  I am also the co-chair for the small


10     business caucus.  For four years the small


11     business caucus has worked on model legislation


12     that came from SBA, which is called regulatory


13     flexibility.


14                 The purpose of that was to try to


15     identify ways that we could be more supportive as


16     a state of our small business community while at


17     the same time ensuring that we continue to


18     protect the residents, our neighbors, our


19     families and our friends.  That Executive Order,


20     the Executive Order that Governor Markell has


21     issued, very much parallels the regulatory


22     flexibility legislation that I worked on for a


23     number of years.  Part of the genesis of that


24     really was the business community informing us,
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 1     telling me, telling others, that there is this


 2     onerous regulatory burden that is placed on them


 3     and it's something we have all heard and talked


 4     about.


 5                 I'm self-employed, my wife is


 6     self-employed.  We both have a couple of


 7     businesses.  I found it interesting -- and I've


 8     talked to some of the other agencies.  I heard


 9     one very well-informed and articulate gentleman


10     speak about some wastewater or runoff issues


11     early on, but, outside of that I think I've


12     principally heard from people that are


13     environmental activists and people concerned


14     about protecting the health and environment of


15     Delaware.


16                 Is there anybody here, if you


17     wouldn't mind, that is a small business owner?


18     If you would just raise your hand so I could see?


19     We have a gentleman here and over here and I know


20     we have a representative of an industry --


21     rather, kind of a trade group I'll say.  I


22     appreciate you coming out and sharing the


23     information.  I think it's important to note that


24     the vast majority of folks here are folks that
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 1     are expressing concerns about the environment and


 2     not as much about the regulatory burden on small


 3     businesses.  It actually says a lot to me.


 4                 My job is to be open and try to help


 5     with our economic base in Delaware, but the fact


 6     that the business community has not come out


 7     tonight to share with us very specific concerns


 8     regarding regulations is something that I'll take


 9     away with me this evening and I appreciate the


10     folks that have come out and I appreciate your


11     work and the valuable time that everybody in the


12     audience has provided this evening.  Thank you


13     for coming out tonight and thank you for letting


14     me speak.


15                 MR. SMALL:  Is there anyone who


16     didn't indicate they would like to speak who now


17     would like an opportunity?


18                 MS. HENSON:  Thank you, I'm Stephanie


19     Hensen, I'm an environmental attorney.  I have


20     probably the shortest and quickest and easiest


21     comment for DNREC to address.  Most of the folks


22     that I represent are not in trouble.  They want


23     to do the right thing.  They just don't know how


24     to understand and interpret the regulations in
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 1     order to do the right thing and lately there has


 2     been a lot of buying and selling for things like


 3     marinas.  So, I've had an opportunity to go


 4     through the marina regulations and I don't think


 5     they have been updated in a long time.


 6                 What do you need to put in an O & M


 7     plan?  It is in the regulations that you need


 8     one, as, but it refers back to documents in there


 9     that I don't know that they really exist anymore.


10     They were hard copy documents written by someone


11     in the past that when the regs were originally


12     put into place were important at the time and


13     that they made it into the regulation, but now


14     the document isn't available.  It's not like an


15     on-line document or a document or policy the


16     department has put together and there are a few


17     of those in the marina regs.  If we could go back


18     and take a look at some of these old regs from a


19     decade ago that make reference to documents that


20     really aren't available or outdated or don't


21     exist anymore, that would be very helpful for the


22     people that pay me.


23                 Of course, it's taking work away from


24     what I would be doing, but, hey, there is a small
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 1     business concern, people buying and selling


 2     property.


 3                 MR. SMALL:  Thank you.


 4                 MS. PRYDE:  I am Coralie Pryde.  I


 5     just wanted to respond to the comment made by


 6     Bryon Short because I think we as


 7     environmentalists we have also noticed that there


 8     wasn't much representation from the business


 9     community here.  At the same time we know there


10     have been many calls to streamline the


11     regulations and to make them easier for


12     businesses.  My concern is that I think that we


13     need to look at it again from both sides and I


14     agree with the comments when they come in from


15     the business communities or others should be


16     posted on-line as quickly as possible so that we


17     may evaluate them too and either make return


18     comments or at least be prepared for changes that


19     might come down based on those comments.  Thank


20     you.


21                 MR. SMALL:  Thank you.


22                 MR. SINGER:  At the outset, Mr.


23     Small, you took 14 minutes to make comments about


24     the general workings of the Department that could
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 1     have been in the hearing announcement, but they


 2     weren't and you didn't announce any provision for


 3     public access to the comments received despite my


 4     requesting you to do that before the meeting


 5     started.  Then, after somebody else commented on


 6     it you said you would make a valiant effort, your


 7     words, valiant effort to post the written


 8     comments after March 1st.


 9                 With respect to the transcript of the


10     proceeding and the prior hearings that have


11     occurred perhaps you might ask the stenographer


12     when an electronic version will be available,


13     certainly before March 1st, which is five and a


14     half weeks away, and certainly the written


15     comments or typed comments can be posted before


16     March 1st as well.  Could you be more specific


17     when will we the public get an electronic version


18     of the transcript?


19                 (Response by the court reporter.)


20                 MR. SINGER:  And it will take you


21     three more weeks to get it on-line?


22                 MR. SMALL:  May I respond?


23                 MR. SINGER:  Certainly, here is your


24     mic.
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 1                 MR. SMALL:  Thank you, Mr. Singer,


 2     I'm sorry if I wasn't more clear.  What I thought


 3     I said was that when we receive the transcript we


 4     would post the transcript from this meeting as


 5     well as the other two transcripts on-line when we


 6     receive it and then we would post comments after


 7     we receive all of them.  That's what I thought I


 8     said.  So, if I wasn't clear I apologize.


 9                 MR. SINGER:  That means comments you


10     receive tonight will not be on the web until


11     after March 1st?  Why can't you do it


12     incrementally?


13                 MR. SMALL:  We will attempt to do


14     that.


15                 MR. SINGER:  Attempt?  I would like


16     to hear you say you are going to do something and


17     succeed at it.


18                 MR. SMALL:  We will post the


19     transcripts after we receive the final version


20     and we will post our comments as soon as we can


21     get them uploaded from the cumulative comments


22     from our hearings.


23                 MR. SINGER:  That's a week?  A month?


24     A year?
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 1                 MR. SMALL:  As we receive them we


 2     will post them.  I can't tell you how long it


 3     will take.  Maybe a week, but we will do it


 4     expeditiously.  How is that?


 5                 MR. SINGER:  If that's the best you


 6     can do.


 7                 MR. SMALL:  I can't make you


 8     commitments I can't keep.


 9                 MR. SINGER:  One of the indicators we


10     need about environmental performance.


11                 MR. SMALL:  Any other comments?


12     Seeing none, we are done.  Thank you all for


13     coming out.


14                 (The hearing was concluded at 8:14


15     p.m.)
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 1     State of Delaware )
                         )
 2     New Castle County )
 3
 4
 5                 CERTIFICATE OF REPORTER
 6
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 9     that the foregoing record, pages 1 to 88
10     inclusive, is a true and accurate transcript of
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12     22, 2013, in the above-captioned matter.
13
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 1                MR. SMALL:  Good evening.  Thank you
  


 2   for coming out on a very, very frigid night here
  


 3   in Wilmington.  My name is David Small and I am
  


 4   the Deputy Secretary of the Department of Natural
  


 5   Resources and Environmental Control and tonight
  


 6   is the last at least that we know of public
  


 7   hearing on Executive Order 36 and I'll assume
  


 8   since you are here you know a little bit about
  


 9   this, but, if you will humor me, I'll give you a
  


10   little bit of background.  And for those of you
  


11   who have attended other hearings similarly in
  


12   Kent or Sussex County I'll apologize in advance
  


13   because you have heard this or something very
  


14   similar to it.
  


15               The Governor in June of last year
  


16   signed Executive Order 36 in the spirit of trying
  


17   to make state government more efficient and more
  


18   effective and we recognized that regulations are
  


19   necessary for the protection of public health,
  


20   safety and environmental protection and I think
  


21   his goal in this Executive Order if you have
  


22   taken the time to read it I think you may
  


23   recognize he was looking to have the public and
  


24   agencies identify overly burdensome or
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 1   duplicative regulations.  So, tonight's hearing
  


 2   is part of that process.
  


 3               As I said earlier, this is the third
  


 4   hearing.  We started in Sussex County three weeks
  


 5   ago now.  Last week we were in Kent County and we
  


 6   finish this evening here.  I will tell you that
  


 7   comments, however, beyond this evening are being
  


 8   accepted until March 1st.  Hopefully you were
  


 9   able to pick up a copy, a hard copy, of the
  


10   comment form which was available outside on the
  


11   table as you signed in.  You may also submit
  


12   comments on-line.  There are probably a number of
  


13   links through a variety of websites, including
  


14   the Department's website, and that same form you
  


15   will find on-line and you can submit those
  


16   comments electronically at your leisure and we
  


17   would urge you that you do get those in to us by
  


18   March 1st.
  


19               So, beyond this opportunity for input
  


20   from the public the Executive Order requires
  


21   agencies -- and there will be other agencies this
  


22   week, DelDOT, Homeland Security, Department of
  


23   State, following us that will be holding their
  


24   third hearings in New Castle County here as well.
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 1   Agencies are then required to take the public
  


 2   comments and develop a report to the Governor in
  


 3   June of what agencies will be proposing by way of
  


 4   any changes to the regulations.
  


 5               The focus of this are regulations
  


 6   that are older than three years, in other words,
  


 7   they may have been promulgated prior to or
  


 8   amended more than three years ago.  We have, as
  


 9   you might imagine, gotten comments from the
  


10   public, which is fine, on other regulatory
  


11   processes are underway.  Again, the focus is on
  


12   those that are three years or older, but we are
  


13   certainly not going to tell you you can't comment
  


14   on other regulations if you so chose.
  


15               So, a couple of things may be of note
  


16   and I'll soon turn this over to all of you
  


17   because we're really hear to listen this evening.
  


18   There are a number of staff here this evening and
  


19   I'll introduce them in a minute, but, as many of
  


20   you know, a lot of our regulatory authority flows
  


21   from federal legislation and some examples that
  


22   immediately come to mind are the Clean Water Act,
  


23   Clean Air Act, the Federal Superfund Law,
  


24   Resource Conservation Recovery Act, and those
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 1   programs are delegated to states.
  


 2               That means that states have to adopt
  


 3   laws and regulations that are at least as
  


 4   stringent as the federal requirements and, so,
  


 5   many of those regulations that we have in place,
  


 6   especially in the areas of air, waste and water,
  


 7   come from the federal process and, so, it is
  


 8   difficult to amend those standards.
  


 9               Certainly, if we were to do so and
  


10   they were less stringent then we would likely be
  


11   required to give those programs back to the
  


12   responsible federal agency.  But, having said
  


13   that, we also recognize that there are ways to
  


14   implement those regulations that we could
  


15   consider in the name of efficiency or eliminating
  


16   some redundancies.  So, we are certainly open to
  


17   all your comments, but I would just tell you that
  


18   those are some of the areas that we are looking
  


19   at ourselves within the agency.
  


20               Similarly, there are other programs,
  


21   as you might well imagine, that are state only.
  


22   For example, Delaware has adopted a program that
  


23   regulates aboveground storage tanks and at the
  


24   time the State adopted that regulation there







6


  


 1   wasn't necessarily a similar body of law or
  


 2   regulation at the federal level.  So, I just say
  


 3   that by way of illustration because we run the
  


 4   gamut.
  


 5               In addition to that beyond the
  


 6   environmental regulatory functions I mentioned
  


 7   those of you who may be hunters or anglers or
  


 8   otherwise enjoy our outdoor places here in the
  


 9   State of Delaware we work very closely with the
  


10   U.S. Fish and Wildlife Service and the National
  


11   Oceanographic Atmospheric Administration along
  


12   with our other states to manage fishery stocks,
  


13   for example, in a collaborative coastwide
  


14   approach that may be regional or it may be
  


15   coastwide along the Atlantic.
  


16               Similarly, we have regulations in
  


17   place to help us manage those stocks and those
  


18   are things that are adopted with our Division of
  


19   Fish and Wildlife often times after some
  


20   consultations with several advisory councils that
  


21   work closely with the Division on management.
  


22               So, with that if you will indulge me
  


23   some of you are very familiar with our agency and
  


24   its structure, others may not be, so let me give
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 1   you just a little bit of our organizational
  


 2   structure and some of the regulatory
  


 3   responsibilities that they have.  Our Division of
  


 4   Air oversees emissions from large and small
  


 5   sources, including local sources, which you may
  


 6   notice when you get your car inspected at the
  


 7   Division of Motor Vehicle we test for emissions
  


 8   and those requirements come from the Department
  


 9   of Natural Resources.  There is also beyond the
  


10   regulatory component of that Division there is a
  


11   robust planning group that has to worry about our
  


12   actions and our planning tools that we put in
  


13   place in order to meet federal standards for
  


14   ozone, for example.
  


15               Our Division of Water, Kathy Stiller,
  


16   our Division director, is here this evening.  Our
  


17   Division of Water similarly is largely a
  


18   regulatory organization.  They regulate, for
  


19   example, wastewater treatment plants that
  


20   discharge to fish and wildlife surface waters,
  


21   but they also regulate septic systems here in the
  


22   State of Delaware at the other end of the
  


23   spectrum.
  


24               Some of you may know that those







8


  


 1   regulations are currently undergoing some
  


 2   revisions in and of themselves and we recently
  


 3   had a -- our second public hearing was held in
  


 4   December and that record closed December 17th.
  


 5   So, in addition to that the Division regulates
  


 6   wells and the installation of wells and access to
  


 7   groundwater or surface waters for drinking water
  


 8   purposes, water for non-potable purposes as well.
  


 9               I will mention that in the State of
  


10   Delaware the Division of Public Health is
  


11   responsible for the quality of public drinking
  


12   water.  Most other regulatory functions when it
  


13   comes to water fall within the Division of Water
  


14   and, more broadly, within the Department of
  


15   Natural Resources.  Marjorie Cross is here, she
  


16   is our director of our Division of Waste and
  


17   Hazardous Substances.  That group is responsible
  


18   for managing and overseeing the responsible
  


19   management of hazardous waste in the State.  We
  


20   talk about it in terms of cradle to grave
  


21   oversight from generation through transportation
  


22   and disposal.  Also, solid waste, the various
  


23   landfills in the State fall under the regulatory
  


24   purview of that agency as well.
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 1               Many of you may be familiar that that
  


 2   group also oversees clean-up of hazardous waste
  


 3   sites.  We work closely with the Environmental
  


 4   Protection Agency on clean-up of our worst
  


 5   contaminated sites, which are typically those
  


 6   that you find on the Federal Superfund list, but
  


 7   also we have our own State has a waste clean-up
  


 8   program that has its own set of requirements.
  


 9               Our Division of Watershed Stewardship
  


10   has a component that is regulatory in nature.
  


11   The state stormwater management requirements fall
  


12   under that group and the law also allows for
  


13   sub-delegation of that program.  So, here in New
  


14   Castle County that function is performed for the
  


15   most part by New Castle County government.  In
  


16   Kent County and Sussex County it is delegated to
  


17   the Kent and Sussex Conservation Districts
  


18   respectively.
  


19               That Division, the Division of
  


20   Watershed Stewardship, is also responsible for
  


21   overseeing construction along our coastal
  


22   environmental.  Our dune system is very fragile
  


23   and very important and we want to try and make
  


24   sure that construction done in those areas is
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 1   done in a way that has minimal impact on those
  


 2   very important resources.
  


 3               I mentioned the Division of Fish and
  


 4   Wildlife.  They are both a land management agency
  


 5   and a natural resource management agency as well
  


 6   as a regulatory agency.  We talked a little bit
  


 7   about managing fishery stocks, for example,
  


 8   setting size or both for the recreational and the
  


 9   commercial fishing interest.  Similarly, on the
  


10   wildlife side you can imagine there are bag
  


11   limits for the various species that are hunted in
  


12   the State and they also protect threatened or
  


13   endangered species.
  


14               The Division of Parks and Recreation
  


15   is also a land management agency with about
  


16   30,000 acres in the State.  Hopefully, you have
  


17   had a chance to visit some of our parks
  


18   statewide.  They do have their own body of rule
  


19   that governs people's behavior while they are in
  


20   the parks.
  


21               And, finally, our newest division is
  


22   that of our Division of Energy and Climate and
  


23   there are some small component parts of
  


24   regulation that oversee, for example, the Green
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 1   Energy Fund and the administration of the Coastal
  


 2   Zone Act and the associated regulations falls to
  


 3   that Division as well.
  


 4               So, we have begun a review as you
  


 5   might expect within the agency as well and we
  


 6   look to supplement that review certainly with the
  


 7   comments that we have received previously and
  


 8   look forward to receiving this evening and beyond
  


 9   that those of you who may chose to provide
  


10   comments on-line or in writing up until
  


11   March 1st.
  


12               So, I will tell you that I have a
  


13   sign-in sheet, thank you for doing so, and I will
  


14   be calling folks up, those folks who have
  


15   identified that they would like an opportunity to
  


16   speak.  I think what we are going to do is run
  


17   microphones around to folks.  That's probably a
  


18   little easier and what we would like you to do
  


19   is, as you notice, we have a court reporter here
  


20   to try and capture all of your comments as
  


21   accurately as we possibly can.  It's important
  


22   that we do that for your purposes and for ours.
  


23               So, having said that I would ask that
  


24   you identify yourself.  I may not get your name
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 1   quite right so I'll ask your forgiveness in
  


 2   advance.  When I call out I may need a little
  


 3   help from you in doing that.  We don't have a
  


 4   long list.  I'm not going to ask you limit your
  


 5   time, I mean, if folks seem to be going on long I
  


 6   may interrupt you and ask if we can move on to
  


 7   some other folks and possibly come back to you.
  


 8   I know a lot of these hearings we limit maybe to
  


 9   three or five minutes and I don't necessarily
  


10   want to put that restriction on out of the gate.
  


11   Let's see how things go.
  


12               And, again, we are here to listen and
  


13   we are very interested in your comments and I
  


14   would finally say that the more specific comment
  


15   that you have probably the better.  I have found
  


16   in doing these we are a very large agency and
  


17   it's very clear that people don't have -- some
  


18   folks don't have a real good understanding, which
  


19   we certainly appreciate, of the agency and all
  


20   that it does, but those of you who may be
  


21   practitioners in a certain area you may have more
  


22   familiarity and I would expect you might be more
  


23   specific, which is always helpful.  It helps us
  


24   to take a look into specific regulatory language
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 1   and see if there is an opportunity to make
  


 2   changes that you all may suggest.
  


 3               With that I will stop and I'm going
  


 4   to turn this over to all of you in the order that
  


 5   I have received the sign-in sheets and the first
  


 6   person that I have is Victor Singer.
  


 7               MR. SINGER:  I'm Vic Singer, I'm not
  


 8   representing anyone tonight.  I have a one-page
  


 9   statement that I will read.  There are four pages
  


10   of attachments that I will provide and I'll
  


11   provide an e-mail with the whole thing after I go
  


12   home.  As a general comment I point out that duly
  


13   enacted laws and regulations must be faithfully
  


14   enforced until repealed or altered as prescribed
  


15   by law.  Now, with specificity, the Coastal Zone
  


16   Regulation has the force of law since it was
  


17   adopted as prescribed by Delaware's
  


18   internationally renowned Coastal Zone Act, Russ
  


19   Peterson's crowning achievement.
  


20               Included below in chronological order
  


21   are recent communications starting with my
  


22   July 16, 2012 e-mail to Secretary Collin O'Mara.
  


23   They demonstrate that DNREC has been ignoring
  


24   features of the Act and the Regulation for many
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 1   years despite the oath of office that binds the
  


 2   Secretary to uphold U.S. and Delaware law.  He is
  


 3   not alone.  His predecessors did the same thing.
  


 4   But they are gone.
  


 5               Secretary O'Mara argues that the
  


 6   Regulation is outmoded and that there are
  


 7   economic reasons for ignoring it.  That's an
  


 8   appropriate basis for seeking changes according
  


 9   to the procedures established in the Act itself,
  


10   but the argument doesn't justify ignoring the Act
  


11   and the Regulation anymore than the parallel
  


12   argument that the state speed limit on the JFK
  


13   Turnpike should be ignored.  Indeed, in many
  


14   respects the Coastal Zone Act and Coastal Zone
  


15   Reg are far from outmoded and must, therefore, be
  


16   honored and implemented.
  


17               Neither the Secretary nor the
  


18   Governor have the authority to ignore laws and
  


19   regulations that you are under oath to uphold.
  


20   They have all the authority they need to amend
  


21   and alter existing laws and regulations that they
  


22   disagree with following procedures established by
  


23   law.  Until they do so regarding the Coastal Zone
  


24   Reg they must apply it as it is written.  That's
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 1   appropriate under our governing system wherein
  


 2   laws duly enacted overrule private emotions.  If
  


 3   the Secretary doesn't like that, he should find
  


 4   employment elsewhere.
  


 5               The Coastal Zone Reg requires DNREC
  


 6   to develop a set of goals and indicators
  


 7   highlighting the most significant environmental
  


 8   challenges to the Coastal Zone.  These were to
  


 9   lead to measuring the environmental qualities of
  


10   the Coastal Zone and trends over time and to
  


11   enable evaluating impacts of proposed uses within
  


12   the Coastal Zone.  Measuring impacts of proposed
  


13   land uses is essential to demonstrating
  


14   compliance with the key requirements of the
  


15   Coastal Zone Reg that any new industrial use that
  


16   gives any damage to the Coastal Zone be offset by
  


17   greater benefits to the Coastal Zone.
  


18               DNREC responded in March 1999 to that
  


19   requirement with a 108-page "Environmental Goals
  


20   and Indicators for Delaware's Coastal Zone"
  


21   report.  Nothing further has been done.  Indeed,
  


22   in recent Coastal Zone decisions by DNREC the
  


23   requirement to measure impacts and offsets has
  


24   been evaded because it's not easy to do.
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 1               Justifying its continuing disregard
  


 2   of the Coastal Zone Reg may well be among DNREC's
  


 3   goals in the current update activity, but I must
  


 4   point out that there is an intense need for a
  


 5   tightly focused update of the Coastal Zone Reg.
  


 6   Section S of the Regulation entitled
  


 7   "Severability" provides that if any provision
  


 8   within the Reg relating to Section E on uses not
  


 9   regulated and Section I on offset proposals is
  


10   invalidated by a court of law, the entire Coastal
  


11   Zone Reg disappears except the footprint maps and
  


12   public notice provision.
  


13               The Coastal Zone Reg has been in
  


14   place for well over a decade.  There has not been
  


15   a court challenge to any such provision.  That
  


16   severability provision begs to be eliminated.
  


17   The Coastal Zone Industrial Control Board is
  


18   authorized by the Coastal Zone Act to change any
  


19   regulation first advanced by DNREC as the Coastal
  


20   Zone Reg was.  For over a decade the former
  


21   chairman of the Coastal Zone Industrial Control
  


22   Board ignored my urgings to convene a meeting
  


23   with an agenda enabling discussion of such a
  


24   change as well as form of adoption of Coastal
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 1   Zone Industrial Control Board procedural rules.
  


 2   Hopefully, the current chairman will not continue
  


 3   that ignorance.
  


 4               Thank you for the opportunity to
  


 5   speak.
  


 6               MR. SMALL:  Thank you, Mr. Singer.
  


 7   The next person I have listed to speak is
  


 8   Elizabeth Brown with let's see who is on deck.  I
  


 9   have a no and a yes, so, I'll let you decide.
  


10   That would be John Williams on deck.  So, I have
  


11   Elizabeth Brown and then John Williams.
  


12               MS. BROWN:  Thank you for the
  


13   opportunity to comment.  Hi, my name is Elizabeth
  


14   Brown.  I'm speaking on behalf of Delaware River
  


15   Keeper Network.  Delaware Keeper Network is the
  


16   organization advocating for the entire Delaware
  


17   River Watershed.  The premise of the Order is to
  


18   identify which regulations are burdensome and
  


19   amenable to elimination.  While we applaud and
  


20   support the administration's review of
  


21   regulations to see if they still make sense the
  


22   focus should not be solely on weakening or
  


23   eliminating regulations, but, rather, to evaluate
  


24   whether Delaware's current regulations are
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 1   adequate to protect its citizens and environment.
  


 2   DNREC should also solicit ideas for new or
  


 3   strengthened regulations to deal with issues both
  


 4   new and long neglected.
  


 5               DNREC's mission should be advanced by
  


 6   recognizing that priority protection of the
  


 7   environment provides economic, health, safety and
  


 8   quality of life benefits to the entire State
  


 9   whereas a focus on individual views of a burden
  


10   introduces subjective prioritization that
  


11   inevitably benefits one community to the
  


12   detriment of another.  True balance and
  


13   implementation of environmental laws comes in the
  


14   uniform benefits provided by environmental
  


15   protection.
  


16               Protective environmental regulation
  


17   may require developers, industry and others to
  


18   change business practices, but it is an
  


19   investment in change that properly ensures they
  


20   internalize and fully cover the cost of their
  


21   ventures.  Protective environmental regulations
  


22   ensure that our natural river and resources are
  


23   protected in a way that protect our whole
  


24   community allowing our rivers and natural
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 1   environment to serve and benefit multiple needs
  


 2   and communities rather than the economic
  


 3   interests of a limited few.
  


 4               In short, protecting the environment
  


 5   is a legitimate and appropriate cost of doing
  


 6   business, which should be paid for by the
  


 7   industry inflicting the harm.  It is disturbing
  


 8   that the Order speaks in terms of business
  


 9   operations of burden imposed by environmental
  


10   protection regulation rather than recognizing
  


11   that, in fact, these are protections benefiting
  


12   needs of the public at large.
  


13               By preventing pollutants, stormwater
  


14   runoff, requiring appropriate citing and projects
  


15   or activities protecting fragile ecosystems such
  


16   as those in the coastal zone, implementing steps
  


17   to avoid and deal with these things environmental
  


18   rules and regulations are protecting the public
  


19   and taxpayers from the threats, harms and cost of
  


20   flooding, erosion, drought, pollution and damaged
  


21   fish populations for fishing, eco-tourism and
  


22   other pursuits in Delaware.
  


23               The cost implications of failing to
  


24   protect the environment are very real.
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 1   Naturalized areas along the water body help
  


 2   prevent the erosion of public and private lands,
  


 3   including the underlining of bridges and
  


 4   roadways.  Protection of our streams is more
  


 5   cost-effective than having to restore them once
  


 6   damage is done.  Preventing our infrastructure
  


 7   from being undermined is more cost-effective than
  


 8   having to repair preventable damage.  Preventing
  


 9   harm such as erosion damage can save thousands
  


10   when compared to the cost of repairing severe
  


11   harm.
  


12               Before DNREC eliminates any existing
  


13   regulations it must address several hurdles to,
  


14   quote, making state government more efficient and
  


15   effective.  These include a lack of fiscal
  


16   parity, a continuing information divide between
  


17   regulators and regulated community and a need for
  


18   increased transparency in the permitting process.
  


19   We see the Order as an opportunity for DNREC to
  


20   take on these issues.  For example, fiscal
  


21   stumbling blocks include that any consideration
  


22   for regulatory reform should come after fee
  


23   increases and in some cases imposition of a fee
  


24   on environmental regulations to provide and
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 1   permit to provide a meaning fiscal impact.  DNREC
  


 2   must also allow cost recovery in certain
  


 3   instances to better implement its existing
  


 4   regulations.
  


 5               In terms of the information divide
  


 6   the Order assumes a problem with the regulations
  


 7   themselves, however, many times the perception of
  


 8   a burden is based on a lack of understanding
  


 9   permit requirements, regulatory requirements and
  


10   timing.  To address this DNREC should engage in
  


11   smart outreach to the public and regulated
  


12   community before it eliminates any regulation.
  


13               And, finally, an increase in
  


14   transparency can come through DNREC as it has the
  


15   opportunity to overhaul its permitting system to
  


16   provide information not only by application, but
  


17   by comments included by others through an on-line
  


18   system.  It's inequitable that the Order seeks
  


19   input to weaken or eliminate regulations in some
  


20   circumstances, but does not similarly seek out
  


21   the option or opportunity to identify unique
  


22   circumstances where strengthened, more stringent
  


23   or stronger protections are needed.
  


24               Substantively, what absolutely must
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 1   not be eliminated is the Coastal Zone Act.  The
  


 2   Bayshore region continues to require a regulatory
  


 3   regime to protect this valuable resource.  There
  


 4   needs to be continued protections and increased
  


 5   protections for freshwater wetlands and increased
  


 6   control over Delaware coastal development just to
  


 7   name a few.  Of course, the programs that are
  


 8   delegated to the State from Federal Government
  


 9   must be off the table.  Ways to implement these
  


10   delegated programs in the name of efficiency must
  


11   not run afoul of the State's obligation to be at
  


12   least as stringent as the federal regulation.
  


13               I intend to submit some additional
  


14   comments in writing.  Thank you for the
  


15   opportunity to provide input on this issue.
  


16               MR. SMALL:  Thank you, Ms. Brown.  I
  


17   have John Williams and then I believe I have
  


18   Jeremy Kalmbacher on deck.
  


19               MR. WILLIAMS:  Thank you, Deputy
  


20   Secretary.  My name is John Williams and I am on
  


21   the State Parks Council and the Natural Areas
  


22   Council.  Some of you may not even know we have a
  


23   Natural Areas Council, but we went through a
  


24   regime recently where we updated our regulations
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 1   and, so, we don't have to have those before this
  


 2   meeting tonight, but I'm also part of the States
  


 3   Parks Council.  It's interesting to see how well-
  


 4   managed it really is by its director, Chaz
  


 5   Salkin, who is here tonight, and Ray Bivens and
  


 6   others representing state parks.
  


 7               It's impressive to see what they are
  


 8   doing with 30,000 acres in the State of Delaware
  


 9   to provide the recreation for Delawarians and
  


10   those from outside Delaware and promote it and
  


11   manage it well.  And there are some new
  


12   initiatives that I think probably could be
  


13   further expanded.  One more interesting one has
  


14   to do with tobacco use in state parks and there
  


15   has been some restrictions put on tobacco use in
  


16   state parks, which could be further expanded.  I
  


17   don't know if there is a concern about people
  


18   breathing the smoke, but I think in general most
  


19   people are against tobacco use in public places
  


20   and where others are enjoying wildlife and the
  


21   nature.  So, I would basically propose expanding
  


22   the smoking ban in state parks.
  


23               And I also wanted to chime in on a
  


24   couple comments already made about the Bayshore
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 1   Initiative.  It's very impressive what Collin
  


 2   O'Mara is doing to basically try to connect the
  


 3   different areas -- properties, sort of
  


 4   checkerboard properties, along the Delaware Bay
  


 5   to try to connect them and try to create one sort
  


 6   of combined centralized controlled system of
  


 7   management and also allow for some recreational
  


 8   in there.
  


 9               And, finally, I wanted to also
  


10   address my main concern, which is why I'm
  


11   involved in state parks and so on and also, which
  


12   is waterways.  I'm involved in the rowing
  


13   community in Wilmington.  I've been here since
  


14   1990 and I've seen the improvements and in the
  


15   Christina River and riverfront development and
  


16   how it basically helped to clean up the river and
  


17   I would, once again, encourage any efforts to
  


18   encourage cleaner water, protection of riparian
  


19   buffers and other things that basically protect
  


20   our natural areas that are near the water.  Thank
  


21   you.
  


22               MR. SMALL:  Again, I have now Jeremy
  


23   Kalmbacher.
  


24               MR. KALMBACHER:  Thank you.  My name
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 1   is Jeremy Kalmbacher and I'm with Tidewater
  


 2   Utilities and Tidewater Environmental Services.
  


 3   I have about four and a half pages, so, if it is
  


 4   going too long I can just submit it.  We are a
  


 5   regulated water and wastewater utility operating
  


 6   under the realm of the Public Service Commission.
  


 7   The PSC sets our rates, our franchise territory
  


 8   and our service standards.
  


 9               We do have some concerns about the
  


10   regulations adding unnecessary cost to our
  


11   customers, specifically, the regulations
  


12   governing the design installation and operation
  


13   of the on-site wastewater treatment and disposal
  


14   systems.  As you know, those regulations are
  


15   under review right now and enacting some new
  


16   provisions.  Tidewater has submitted four letters
  


17   with comments and participated in several
  


18   workshops and attended and spoke at the public
  


19   hearings that were held on May 3, 2012 and
  


20   November 15, 2012 and we have not received a
  


21   formal response to any of our comments as of this
  


22   date and I brought the four letters for the
  


23   record.
  


24               In particular, we continue to
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 1   question the proposed stringent performance
  


 2   standards as specified in Section 3.32.8 of the
  


 3   Regs.  Number one, they're not derived based on
  


 4   science.  Number two, they will create economic
  


 5   hardships to customers and, number three, they
  


 6   sacrifice the environment in an effort to promote
  


 7   one type of system over the other.
  


 8               Number one, the standards are not
  


 9   based on science.  As you know, a total maximum
  


10   daily load analysis was performed and a pollution
  


11   control strategy implemented for the Inland Bays
  


12   Watershed based on rigorous scientific analysis
  


13   and public process that we believe that was
  


14   great.  The Inland Bays watershed had been touted
  


15   by DNREC as the State's most impaired watershed.
  


16   No one can argue with that.  The nutrient limits
  


17   implemented in the PCS for systems over 20,000
  


18   gallons per day are five milligrams per liter for
  


19   nitrogen and four milligrams per liter for total
  


20   phosphorus.
  


21               However, these same limits, and more
  


22   stringent limits, if a RIB system is proposed
  


23   over 300,000 gallons per day, and there is not
  


24   really any scientific analysis to justify the
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 1   limits.  It would seem that the most impaired
  


 2   watershed would contain the most stringent limits
  


 3   and that the other watersheds would be derived in
  


 4   a similar scientific fashion based upon the
  


 5   particular needs of each watershed.  Thus far,
  


 6   the science behind the limits for all the other
  


 7   watersheds has not been presented.
  


 8               Number two, the regulations as
  


 9   proposed will create an economic hardship for
  


10   both existing systems and proposed systems as
  


11   well.  Existing Systems, Section 6.3.1.7,
  


12   requires that any large system permitted prior to
  


13   the promulgation of the regulations must be
  


14   redesigned to meet the new performance standards
  


15   and the owner/operator would have 60 months to
  


16   bring this system in compliance with water
  


17   quality standards.  This will create an economic
  


18   hardship for 80 to 100 existing permitted systems
  


19   as they have to comply with the new standards.
  


20               At the November 15th hearing it was
  


21   indicated that the sections regarding existing
  


22   systems having to meet the new performance
  


23   standards were being deleted, however, these
  


24   sections still remain in the draft regulations
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 1   and we feel it is imperative to reflect what the
  


 2   economic impact will be.
  


 3               As an example, there are several
  


 4   existing large systems between 2500 gpd and
  


 5   20,000 gpd that simply provide septic tank
  


 6   treatment.  The proposed regulations would
  


 7   require that this type of system will be upgraded
  


 8   to provide a total nitrogen of 10, which will
  


 9   basically require an entirely new treatment plant
  


10   for these systems, most likely a sequencing batch
  


11   reactor to meet this limit.
  


12               Just as an example a 20,000 gpd
  


13   system that serves about 67 homes this will be a
  


14   capital cost of 500,000 to a million dollars,
  


15   which is a thousand to $2,000.00 per year per
  


16   customer above what the user is paying now.  And
  


17   there is approximately 80 to 100 existing large
  


18   systems, which Tidewater does not own or operate.
  


19   These are other private companies that own these
  


20   systems.  The implementation of user fees will be
  


21   several times higher than existing levels, which
  


22   will be virtually impossible to administer to the
  


23   thousands of these homeowners.
  


24               Proposed systems would experience
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 1   similar significant radical changes.  For an
  


 2   example, just to go from five milligrams per
  


 3   liter to four milligrams per liter for a 300,000
  


 4   gpd RIB system that is going to cost about
  


 5   another 500,000 to a million dollars just for the
  


 6   one milligram per liter difference.  This will be
  


 7   a four to 500 customer increase for existing
  


 8   customers.  This is a substantial economic impact
  


 9   with little environmental benefit, going from
  


10   just five to four.  This is an extra 2.5 pounds
  


11   per day of TN that would be going onto the
  


12   disposal system or farm field.
  


13               Certain systems sacrifice the
  


14   environment in an effort to promote one type of
  


15   system over another.  We think this is an
  


16   important thing here.  Spray systems over 300,000
  


17   gallons per day are allowed to discharge
  


18   150 percent more nitrogen than a rapid
  


19   infiltration basin.  This is -- basically this is
  


20   like it's okay to have ten -- you have to have
  


21   four milligrams per liter coming out of the hose
  


22   of your house, but if you hook a sprinkler to it
  


23   you can do ten milligrams per liter.  Doesn't
  


24   make any sense at all.  So, every discharge
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 1   should be the same rate.  Let's see, what else?
  


 2               In addition to that Section 6.2.2.5
  


 3   requires new work to be done, a SIR, to be
  


 4   prepared and submitted if it's over ten-years
  


 5   old.  This requires a whole new one to be
  


 6   prepared if it's over ten-years old.  That's a
  


 7   little burdensome.  It certainly should be
  


 8   updated.  If nothing has changed out there, we
  


 9   don't need why it needs to be completely revamped
  


10   and redone.  Certainly, if it's changed, but just
  


11   to start from scratch doesn't seem to make a
  


12   whole lot of sense.
  


13               This requires that system dimensions
  


14   be submitted with the Hydrogeologic Suitability
  


15   Report.  It's Section 6.2.3.2.1.2.  We are not
  


16   even sure what that is.  We could use some
  


17   clarification on that.  Section 6.2.3.4.2.1.3
  


18   requires RIB systems over 100,000 gallons per day
  


19   to have three 40-foot deep continuously sampled
  


20   test borings per acre.  That would be a lot of --
  


21   if you have a five-acre system, that's a lot of
  


22   deep borings per acre for the same information.
  


23               Section 6.2.3.6.5 requires all
  


24   systems with flows greater than 100,000 gpd per
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 1   day to have a basin test performed minimum of
  


 2   ten-foot by ten-foot.  This requires a work plan
  


 3   detailing the size, location.  This makes sense,
  


 4   but there needs to be guidance in terms of the
  


 5   number of basins needed and when the basins need
  


 6   to be larger than ten-by-ten, rather than it just
  


 7   being kind of up in the air.
  


 8               Section 6.2.4.1 requires that a
  


 9   surface water assessment report be submitted for
  


10   all large systems to demonstrate that nutrient
  


11   performance standards for wastewater are being
  


12   met at the post treatment location or through
  


13   natural attenuation.  This is already handled by
  


14   the TMDL and the PCS.  We're not sure why we have
  


15   to redo this work on a system-by-system basis
  


16   when the work has already been done in the TMDL
  


17   and the PCS.  This appears to be adding
  


18   significant work and money for something that
  


19   should be done as part of the TMDL process.
  


20               Second 6.3.1.17 states that all
  


21   memorandums of understanding that directly affect
  


22   any permit application will be taken into
  


23   consideration during the regulatory permitting
  


24   process.  An MOU is not a regulation, this should
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 1   be deleted.  A regulation cannot be so broad as
  


 2   to include any MOU that the regulatory agency
  


 3   feels is needed without going through a
  


 4   regulatory process involving the public.  If
  


 5   there is a specific MOU that needs to be part of
  


 6   the regulations, then it should be included in
  


 7   the regulations.
  


 8               Second 6.3.2.2.1.3 requires RIB's to
  


 9   be configured in a strip configuration
  


10   perpendicular to the direction of groundwater
  


11   flow.  There is no scientific basis for this
  


12   requirement.  A HSR is required and will
  


13   determine mounding effects.  When we are doing
  


14   all the hydrogeological tests to see how the
  


15   groundwater is flowing, where it's going, there
  


16   is no reason to arbitrarily make the basins in a
  


17   straight line.
  


18               Section 6.3.2.2.3.2 requires all
  


19   existing RIB systems with ultimate design
  


20   capacity over 300,000 gallons per day to be
  


21   redesigned to meet an annual average
  


22   concentration of 4.0 milligrams for total
  


23   nitrogen and 0.5 milligrams for total phosphorus
  


24   at the end of the pipe.  That is an economic
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 1   hardship we believe.
  


 2               Second 6.5.1.5.1.1 requires the
  


 3   layout of collection systems, including lift
  


 4   stations and force mains.  When you are
  


 5   developing a regional system you have force mains
  


 6   and pump stations that are not even on the site
  


 7   and this is the regulations governing the on-site
  


 8   disposal and treatment system.  And the
  


 9   collection systems are permitted under a separate
  


10   section of the DNREC regulations.  So, it's like
  


11   a dual review.  We're not sure of the benefit of
  


12   having it done twice.
  


13               And the last page, Section 6.5.2.1.1,
  


14   states that if a public hearing is not conducted
  


15   and all requirements of the regulations have been
  


16   fulfilled, a construction permit may be issued by
  


17   the Department.  If all the regulations have been
  


18   met, this should read the Department shall issue
  


19   a permit.  If an applicant meets the regulations,
  


20   it is not DNREC's option to issue a permit.
  


21               Section 6.6.3.6 requires a scientist,
  


22   geologist and/or design engineer to periodically
  


23   review the construction of a disposal system to
  


24   ensure compliance with the design specifications.
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 1   This statement is extremely broad and
  


 2   expectations of each need to be defined.  It
  


 3   makes sense to review it, but each system is
  


 4   going to be different and there is really no -- I
  


 5   mean, how do you determine that?
  


 6               Section 6.5.11.2.1.2 requires the
  


 7   conveyance system for a regional facility be
  


 8   permitted before a permit is issued.  From a
  


 9   planning perspective this doesn't even make
  


10   sense.  You are going -- this is costly and
  


11   likely to change depending on the economy and
  


12   which developments need service first.  Again,
  


13   this is also permitted by another section within
  


14   DNREC under separate regulations and should be
  


15   eliminated from this regulation.  I mean, how are
  


16   you going to design a conveyance system if you
  


17   don't have a place to dispose the wastewater?
  


18               Section 6.10.2 requires that a
  


19   treatment and disposal permit and all force main
  


20   and pumping station permits to all be issued
  


21   before a regional temporary holding tank will be
  


22   permitted.  I mean, the purpose of the temporary
  


23   holding tank is to allow temporary service for up
  


24   to five years while the planning, permits and
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 1   construction take place for the permit solution.
  


 2   There are points in the planning process, such as
  


 3   after SIR and conditional use approval, where it
  


 4   is evident that the system is viable.  At this
  


 5   point there should be an allowance for the
  


 6   issuance of a temporary holding tank to allow the
  


 7   remaining planning, permits and construction to
  


 8   be completed.  This regulation defeats the
  


 9   purpose of a temporary holding tank altogether.
  


10               Thank you for allowing me to comment.
  


11   As written, the regulations will impose a
  


12   significant economic burden on the regulated
  


13   community and the users will bear the burden of
  


14   those expenses.  We would appreciate a response
  


15   for these and our previous comments.  Thanks
  


16   again.
  


17               MR. SMALL:  Next I have Pat Todd and
  


18   on deck Andrew Groff.
  


19               MS. PERTZOFF:  I'm not Pat Todd, I'm
  


20   Lisa Pertzoff.  Pat was here and had to leave
  


21   because of a prior commitment, so, I am reading
  


22   her statement.  I stress that because she has
  


23   used the first person singular in some cases and
  


24   I will leave you a copy.  This statement is the
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 1   official statement from the League of Women
  


 2   Voters of Delaware from Carol Jones, our state
  


 3   president, and Pat Todd, who is chair of the
  


 4   Energy/Climate Change/Natural Resources
  


 5   Committee.
  


 6               The League of Women Voters of
  


 7   Delaware thanks you for this opportunity to
  


 8   comment on changing DNREC regulations.  The
  


 9   League believes that natural resources should be
  


10   managed as interrelated parts of life supporting
  


11   ecosystems.  Resources should be conserved and
  


12   protected to ensure their future availability.
  


13   Pollution of these resources should be controlled
  


14   in order to preserve the physical, chemical and
  


15   biological integrity of ecosystems and to protect
  


16   public health.  These are DNREC's legal charge.
  


17   Carrying out this charge is dependent upon
  


18   adequate law and regulation.
  


19               Executive Order 36 is timely.  The
  


20   League supports scrutinizing all DNREC
  


21   regulations on a regular basis to eliminate
  


22   outmoded regulations that may no longer be
  


23   necessary due to changed conditions, including
  


24   changes in federal law and regulations.  We look
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 1   forward to each Division's fine-tuning of its
  


 2   regulations.
  


 3               We do have some suggestions
  


 4   concerning this DNREC process.  Remember why each
  


 5   regulation was written and approved.  I, meaning
  


 6   Pat Todd, served on the Recycling Public Advisory
  


 7   Council and the State Brownfields Committee for
  


 8   more years than I can remember.  On both of those
  


 9   committees decisions about regulations were made
  


10   involving all of the stakeholders and in all
  


11   cases compromises were made.  Those compromises
  


12   should not be forgotten.  I can speak for only
  


13   two state committees, but I suspect that all the
  


14   other councils and committees made decisions in
  


15   the same way.
  


16               Next, take a long-term view.  Don't
  


17   discard a regulation because some stakeholders
  


18   say that compliance is too costly.  Keeping that
  


19   regulation in place at a time when the State is
  


20   trying to deal with assessing and planning for
  


21   adaptation to sea level rise may save the State
  


22   thousands, even millions of dollars in the
  


23   future.
  


24               Third, remember that Delaware
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 1   continues to make a substantial effort to attract
  


 2   more green jobs, encourage tourism and so forth.
  


 3   If regulations are removed or weakened resulting
  


 4   in degradation of our environment, thereby
  


 5   raising public health costs because of more
  


 6   pollutants in our air, land and water, then
  


 7   Delaware will not be a state that anyone wants to
  


 8   move to or live in or visit.
  


 9               Fourth, remember that a healthy
  


10   economy is dependent on a healthy natural
  


11   resource base.  Lastly, and this is written in
  


12   handwriting at the end, we are requesting that
  


13   you have public hearings after you are done what
  


14   you are going -- after DNREC finishes this so
  


15   that we are aware of what was changed and what
  


16   was left alone.  The League looks forward to
  


17   DNREC's endeavors to update its regulations.
  


18   Thank you, again, for this opportunity to speak.
  


19               MR. SMALL:  Thank you, Ms. Pertzoff
  


20   and, thank you, Ms. Jones and, thank you, Ms.
  


21   Todd, a true team effort, and thank you for the
  


22   comment on public hearings.  Whether there are
  


23   any additional hearings beyond this one that are
  


24   directly associated with Executive Order 36 I
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 1   think remains to be seen.  I will say, though,
  


 2   that any proposed changes that result from this
  


 3   will go through its own promulgation and public
  


 4   hearing process.  So, we are required by law to
  


 5   do that and I think many folks may know that, but
  


 6   just to reinforce the point.
  


 7               Next I have Andrew Groff and
  


 8   following Mr. Groff I have Dwight Davis on deck.
  


 9               MR. GROFF:  My name is Andrew Groff
  


10   and I represent the Green Party of Delaware.  We
  


11   are currently reviewing the list here that was
  


12   passed out tonight on the regulations set up for
  


13   review and, needless to say, we are very much in
  


14   support of DNREC's operations and activities and
  


15   wish to have them strengthened and applied evenly
  


16   throughout the State.
  


17               It is our observation that at times
  


18   it appears from our point of view that certain
  


19   regulations have been politicized and exceptions
  


20   made in the State which were a lack of
  


21   enforcement particularly in our observations of
  


22   the treatment of the Delaware City Oil Refinery.
  


23   We are highly sensitive to the permitting process
  


24   that is happening with that plant right now and
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 1   its incremental basis and we have experienced the
  


 2   previous operations of that plant years ago and
  


 3   we are highly concerned about the way in which
  


 4   that plant is being certified.
  


 5               We will be actively involved in
  


 6   observing any changes in regulations and the
  


 7   applications of those regulations to any new
  


 8   industrial activity, particularly in relation to
  


 9   carbon emission industries in the State.  Thank
  


10   you.
  


11               MR. SMALL:  Thank you, Mr. Groff.  I
  


12   have Mr. Dwight Davis and following Mr. Davis I
  


13   have Stephanie Herron on deck.
  


14               MR. DAVIS:  Thank you very much.  My
  


15   name is Dwight L. Davis.  I am a resident of the
  


16   City of Wilmington, lifelong resident of the
  


17   State of Delaware.  I want to speak specifically
  


18   about the manner in which decisions come before
  


19   DNREC relative to overlapping municipalities in
  


20   making decisions that impact the environment.
  


21               For an example, just last year it was
  


22   reported widely in the News Journal that in the
  


23   Southbridge neighborhood of Wilmington near a
  


24   park that there was going to be a holding station
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 1   for cattle.  This was, in fact, voted on by the
  


 2   City of Wilmington's city council.  Although it
  


 3   was reported in the News Journal due to the
  


 4   Freedom of Information Act we found that it had
  


 5   not been given a permit with regards to this
  


 6   project.  Further investigation established that
  


 7   DNREC had already been involved in terms of
  


 8   providing state and federal development dollars
  


 9   towards this project.
  


10               It's quite confusing, if you will, to
  


11   know at which point should a proposed project
  


12   pull a permit especially when you are going to
  


13   bring on line close to 30 acres of land right
  


14   next to a park where children play.  We still
  


15   have not heard any more about that project.  We
  


16   are also now hearing about the expansion and the
  


17   privatization, if you will, of the Port of
  


18   Wilmington.
  


19               Now, we talk a lot about air, we talk
  


20   a lot about water and ground, but we need to talk
  


21   about human beings and this environmental
  


22   injustice, if you will, in Southbridge and the
  


23   Rt. 9 corridor that is already called cancer
  


24   clusters.  So, we need to know what do we need to
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 1   do to get an environmental impact statement.  We
  


 2   need to get a health and safety plan and I think
  


 3   that -- I don't know what regulation, if you
  


 4   will, that this falls under, but it very well
  


 5   should fall under the United States Constitution.
  


 6               And I believe that the gentleman said
  


 7   that the Secretary is required to take an oath
  


 8   and, so, if the Secretary is required to take an
  


 9   oath and the United States Constitution says that
  


10   no state shall make any regulation or any law
  


11   that violates the right of its citizens.  You
  


12   know, in Southbridge up and down the Rt. 9
  


13   corridor, you know, we have a lot of families
  


14   that are dying from cancer, that are suffering
  


15   from upper respiratory diseases and some of these
  


16   plans have included monies from the Coastal Zone
  


17   Act as well as money from DNREC.
  


18               So, I guess I really don't understand
  


19   the processes and I think I would just like to
  


20   make a suggestion that if the City of Wilmington
  


21   is in the process of making a decision that
  


22   ultimately is going to have to come before DNREC
  


23   that they should be required to submit that to
  


24   DNREC first so, therefore, DNREC can have a look-
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 1   see, if you will, especially with us talking
  


 2   about selling our port, privatizing our port to a
  


 3   corporation, Kinder Morgan, that operates and
  


 4   owns something like 75,000 miles of LNG and that
  


 5   just the common person knows that the
  


 6   privatization of the port, which was initially
  


 7   discussed that it was going to have investments
  


 8   over half a billion is now down below 100
  


 9   million.  It's just a lot of conflicting and
  


10   confusing signs and symbols coming from our
  


11   State.
  


12               Now, it also impacts the, for
  


13   example, the cattle staging of a facility.  You
  


14   know, just my looking into it I realized that
  


15   cattle emit approximately so many gallons of what
  


16   is that toxic -- what is it called?  Nitrogen?
  


17   Methane.  If you are talking about thousands of
  


18   heads of cattle right next to a park and each
  


19   emitting methane gas, you know, into the air,
  


20   into water, et cetera, et cetera, and families
  


21   live in this area.
  


22               I hear that the riverfront, bricks
  


23   and mortar of the riverfront, and everybody
  


24   seemed to be excited with that, but we also read
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 1   in the paper where the developers of the
  


 2   riverfront were being essentially excused for not
  


 3   maintaining the sites, whether, you know, it was
  


 4   -- I think it was a duck there at that time.
  


 5               And, so, I guess I really don't know
  


 6   who is doing the policing of these projects, but
  


 7   I do know that our families are dying.  There are
  


 8   children that are being born asthmatic and then
  


 9   we're in between what is going on in Delaware
  


10   City and what is going on coming down from the
  


11   old Sunoco company.  So, who is responsible for
  


12   this?
  


13               So, I believe that there needs to be
  


14   a health and safety plan and the anticipated
  


15   cost, expected cost, of keeping us healthy needs
  


16   to be added onto the development project.  So,
  


17   I'm not a scientist or anything like that, but I
  


18   do know that we want to breathe and we want to
  


19   have our children to play.  In Southbridge, you
  


20   know, we only have nine and a half acres of green
  


21   space.  So, if you are talking about 30 acres of
  


22   cattle staging, that's three times as much as our
  


23   children have to play.
  


24               So, you know, I don't know how you
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 1   will respond to what I'm saying, but I just hope
  


 2   -- and I just want to thank the Governor for
  


 3   giving us this opportunity through his Executive
  


 4   Order that privatization -- and I didn't even
  


 5   mention the coal.  They got a coal plant and we
  


 6   got the compost plant.  All of this is
  


 7   essentially pushing the people out of their
  


 8   homes, you know?  I mean, we thought we was
  


 9   smelling one thing and we were smelling something
  


10   else and our families is dying.
  


11               So, if you guys got the money we
  


12   appreciate you doing a health and safety plan,
  


13   environmental impact statement and contact the
  


14   City of Wilmington and New Castle County so you
  


15   can begin to do a comprehensive plan,
  


16   comprehensive planning, and help the families and
  


17   the citizens to be able to, you know, have a
  


18   quality of life.  Thank you very much.
  


19               (Audience applause.)
  


20               MR. SMALL:  Thank you for your
  


21   comments, Mr. Davis.  I will tell you on your
  


22   issue of cattle staging operations I'm a little
  


23   familiar with that and as far as I know the
  


24   Department has no applications in front of it on







46


  


 1   that facility at this time.  I can tell you that.
  


 2   Next I have Stephanie Herron and following her I
  


 3   have Tony Nerlinger.
  


 4               MS. HERRON:  Stephanie Herron,
  


 5   H-E-R-R-O-N.  I don't have a statement prepared
  


 6   and I'm speaking for myself here, but I just
  


 7   wanted to say that I totally agree with this guy
  


 8   and while I don't think that the port
  


 9   privatization is currently in front of DNREC I'm
  


10   also outraged about that process and I would like
  


11   to take the opportunity to ask the Department
  


12   rather than pointing out a specific regulation
  


13   that I would like changed maybe to implement or
  


14   enforce some of its current regulations.
  


15               We, myself and some other
  


16   environmentalists, are pretty upset at the lack
  


17   of normalized regulations for DNREC hearings.  I
  


18   noted that the first Executive Order 36 hearing
  


19   in Sussex County that adequate notification of
  


20   the hearing was not at all the case.  I don't
  


21   think that citizens of Sussex County or Delaware
  


22   residents found out about any of these Executive
  


23   Order hearings to be honest.  The first hearing
  


24   was posted on-line the day of the hearing as I
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 1   previously pointed out.
  


 2               This hearing that we are at currently
  


 3   was changed about two weeks beforehand and given
  


 4   very little notice of the change.  Nobody that I
  


 5   talked to personally told them that the hearing
  


 6   was tonight rather than last night knew.  They
  


 7   were all very confused about this.  They thought
  


 8   this hearing was last night at six.
  


 9               Last week a DNREC hearing on the
  


10   refineries permit was noted to Amy here the
  


11   morning of the hearing, which she requested.  So,
  


12   I think that is definitely grounds for
  


13   rescheduling of a hearing, but it was not.  The
  


14   public comment period was extended by one week,
  


15   but Ms. Roe in front of me was notified she was
  


16   responsible for notifying people if they wanted
  


17   to submit a comment they would have one week and
  


18   I feel that was a neglect of the Department's
  


19   duties.
  


20               I would also like to see the
  


21   Department implement the Coastal Zone Regulations
  


22   that were developed in 1999 and have yet to be
  


23   implemented and I think it is the responsibility
  


24   of the Department to implement regulations to go
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 1   with the chronic violator status rule that passed
  


 2   the Delaware legislature, but regulations have
  


 3   yet to be established.  So, that's it.
  


 4               MR. SMALL:  Thank you, Ms. Herron.
  


 5   Thank you.  Now we have Tony Nerlinger to be
  


 6   followed by Amy Roe.
  


 7               MR. NERLINGER:  I'm a lifelong
  


 8   resident of Wilmington and Delaware and I have a
  


 9   degree in biology from the University of
  


10   Delaware, a former high school science teacher.
  


11   Also, I build and develop and I just went through
  


12   the process.  I'm building a duplex, oceanfront
  


13   and North Bethany Beach, and I'm going to keep
  


14   one of them and I'm going to sell the other one
  


15   so if anyone knows anyone looking for an
  


16   oceanfront townhouse.
  


17               Going through this process and I
  


18   don't know if you have ever come across something
  


19   where someone says to read something and they
  


20   tell you it says one thing and you read it over
  


21   and you read it over and I can't see how it says
  


22   that.  Then, you go and get an engineer, two
  


23   architects and a number of other people to read
  


24   it and they come to the same conclusion, it
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 1   doesn't say that.  It kind of drives you crazy
  


 2   and I think in terms of taking our people's time
  


 3   and maybe I am going to submit this in writing
  


 4   and it concerns some of the things that I came
  


 5   across getting a permit process through DNREC.
  


 6               One of them specifically is
  


 7   cantilevering of decks and not that -- I didn't
  


 8   know about the Sussex County meeting.  I found
  


 9   out about these meetings after having seen the
  


10   results of the Sussex County where down in Sussex
  


11   County I think they're a little bit more
  


12   concerned with cantilevering a deck.
  


13               More so than being specifically the
  


14   idea of cantilevering a deck or not it's -- you
  


15   wonder how indicative it is and it really
  


16   emphasizes the importance of reviewing the
  


17   positive and negative aspects of some regulation
  


18   that had been implemented over 30 years ago.
  


19   Then, when I asked DNREC officials about it and
  


20   the response they give me to read and when I read
  


21   it I say that doesn't address this.  I was hoping
  


22   the form of this would be where the public would
  


23   come in and maybe ask a question and have from
  


24   each section representatives from DNREC to answer
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 1   in a public way those questions.
  


 2               Because I've actually requested to
  


 3   meet with three representatives from DNREC and,
  


 4   to be perfectly honest with you, I was please
  


 5   explain to me how this could have anything to do
  


 6   with cantilevering decks.  Without going through
  


 7   the whole process of it it really doesn't
  


 8   emphasize and is a poster child for why these
  


 9   regulations need to be reviewed and I will submit
  


10   that in writing.  If anybody wants to know about
  


11   cantilevering decks after this is over, I'll be
  


12   glad to tell you.  So, it really needs to be
  


13   reviewed because it doesn't make sense.
  


14               That cantilevering decks, for
  


15   example, it is contrary to FEMA regulations,
  


16   contrary to National Flood Insurance regulations,
  


17   contrary to a structural engineer writing about
  


18   it, how it doesn't disturb the beach putting
  


19   decks on piles rather than cantilevering, but
  


20   it's safer for everyone involved and the
  


21   structures to have them on piles, yet DNREC
  


22   requires you to put it on cantilevers.
  


23               The other thing I came across that I
  


24   think needs to be addressed in terms of coming
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 1   across a situation where a Sussex County official
  


 2   for stormwater management, the official for
  


 3   Sussex County, head of planning, DNREC
  


 4   representatives, the homeowners association for
  


 5   this townhouse community all agree that taking
  


 6   two truckloads of sand from over here and putting
  


 7   it to re-establish the dune on the property next
  


 8   door made a whole heck of a lot of sense; but, my
  


 9   response approaching DNREC with it was that,
  


10   well, you are going to have to go through the
  


11   permit process again.  Of course, that permit
  


12   process took six months to go through.
  


13               In reading some of the things through
  


14   DNREC that Governor Peterson implemented, and I
  


15   can't remember what it was, where I read it, but
  


16   in the last two paragraphs he said that all
  


17   aspects of the situation must be taken under
  


18   consideration when making a decision, that you
  


19   got to have the flexibility to make some
  


20   decisions.  So, I will submit this in writing
  


21   before the March 1st and thank you for your time.
  


22               MR. SMALL:  Thank you, Mr. Nerlinger,
  


23   and it does sounds like some follow-up is in
  


24   order with your specific situation.  So, I now
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 1   have Amy Roe to be followed by -- please help me
  


 2   with the first name.  It looks that the last name
  


 3   is August?
  


 4               MR. AUGUST:  Yes, Bernie August.
  


 5               MS. ROE:  Hello, my name is Amy Roe
  


 6   and I would like to thank you for having this
  


 7   hearing here and I would like to thank all the
  


 8   DNREC staff who are here tonight to hear what
  


 9   everybody has to say.  I just have a question.  I
  


10   don't know if it's appropriate to ask a question
  


11   in a hearing like this, but -- I'm representing
  


12   myself, by the way, I'm not speaking for any
  


13   organization tonight.  How and when will the
  


14   public record from these records be made
  


15   available and the written and on-line submitted
  


16   comments be made available to the public?
  


17               MR. SMALL:  Thank you for the
  


18   question, Ms. Roe.  And this came up before the
  


19   meeting and I'm remiss not in having addressed
  


20   that.  We have had some requests for the
  


21   transcripts.  So, when we receive the transcript
  


22   from tonight's hearing we will post those and we
  


23   will in terms of written comments we will make
  


24   every effort to get those up expeditiously.  I
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 1   can't tell you exactly when that will be
  


 2   following March 1st.  We would like to get all of
  


 3   them in and then we will make a valiant attempt
  


 4   to make sure they all get posted.  That should be
  


 5   doable, so, thank you for the request.
  


 6               MS. ROE:  Thank you for clarifying
  


 7   that.  I wanted to just start my statement here
  


 8   by quoting the Executive Order because I think
  


 9   it's very important to hear and that is that it
  


10   intends to reduce impediments to economic growth
  


11   and improve the efficiency of state government.
  


12   It is appropriate for state agencies to conduct a
  


13   periodic focused and targeted review of areas in
  


14   which the existing regulations may be reduced or
  


15   streamlined.  So, I'm not here to do that.
  


16               Instead, I think it's very important
  


17   to protect and improve and enhance environmental
  


18   regulations.  I want to thank Vic Singer and
  


19   Elizabeth Brown and I want to thank Dwight Davis
  


20   for your comments tonight and I want to second
  


21   those comments.  I think it's important to also
  


22   note that the resources of this State belong to
  


23   the people.  They do not belong to government
  


24   officials.  They are managed by government
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 1   officials in the public trust and it's incredibly
  


 2   important to keep that in mind because protection
  


 3   of health, protection of environmental quality
  


 4   for future generations, should be at the
  


 5   forefront of the minds of regulators in every
  


 6   decision they make.
  


 7               While this Executive Order 36 is the
  


 8   task that you have at hand today I just want to
  


 9   mention there is another Executive Order at the
  


10   federal level that is incredibly meaningful that
  


11   should perhaps be considered in Delaware and
  


12   that's the February 11, 1994 Executive Order
  


13   12898 that was signed by President Clinton that
  


14   required every agency to collect data on
  


15   environmental injustice, how it impacts on low
  


16   income communities, and to collect the data and
  


17   consider it in every decision at every level of
  


18   every agency in Federal Government.  If something
  


19   like that were to take place in Delaware, we
  


20   would be in a much different place and I would
  


21   feel much more secure.
  


22               There are a few regulations I would
  


23   like to speak to.  Specifically, the first one is
  


24   the chronic violators regulation.  On July 30th
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 1   of 2012 I wrote a letter to the DNREC Secretary
  


 2   asking that the Delaware City Refinery be
  


 3   assigned chronic violator status and this is
  


 4   because now if you total all of the violations
  


 5   that they have had since the new owners have
  


 6   taken over, they have violated their permits 40
  


 7   times and they have emitted toxic releases over
  


 8   44 times, including last week 3,000 pounds of
  


 9   sulfur dioxide for an undisclosed -- per day for
  


10   an undisclosed period of days.  So, we have to
  


11   find out how many days that went on in that
  


12   plant, release of 3,000 pounds of the toxic
  


13   hazardous chemical per day.
  


14               Anyway, the reply I got from Mr.
  


15   Mirzakhalili on the 23rd of August said that I
  


16   had to use this opportunity to make a statement
  


17   to that effect.  So, I am here today to do that
  


18   five months later.  I'm here to ask that chronic
  


19   violator regulations be enforced in the State of
  


20   Delaware.  That we have an out-of-state
  


21   corporation running a business in Delaware that
  


22   is emitting thousands of pounds of toxic
  


23   chemicals into areas where people are raising
  


24   their families and they don't have a chronic
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 1   violator status assigned to that is in my opinion
  


 2   a crime.
  


 3               There should be a process in which
  


 4   the public can petition DNREC to have chronic
  


 5   violator status assigned to an agency.  And that
  


 6   there is no air quality monitoring for air toxins
  


 7   at the defense line of that facility or
  


 8   residential areas means there is no way to know
  


 9   the health impact that that has.  As I'm sure you
  


10   are well aware the census tract around that
  


11   refinery is considered a high cancer census
  


12   tract.
  


13               So, specifically for the Delaware
  


14   City Refinery, but also for other polluting
  


15   industries in the State of Delaware, it's
  


16   incredibly important to have a process that
  


17   prioritizes public health in the management of
  


18   the resources, the air.  The air of this State
  


19   and the air quality of this State belongs to all
  


20   of us.  It's only managed by government.
  


21               The second point that I wanted to
  


22   make is the importance of the Coastal Zone
  


23   regulations and, as Mr. Singer has already
  


24   explained, the need to have meaningful indicators
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 1   and to enforce the regulations that are on the
  


 2   books.  I think that that process, that it hasn't
  


 3   taken place, has meant that there has been an
  


 4   enormous amount of industrial expansion at the
  


 5   refinery that has not been checked by any health
  


 6   indicator, any biological indicator, any river
  


 7   indicator and we have the Coastal Zone Act to
  


 8   protect us from that kind of thing and to measure
  


 9   the impact that it is having on health and to use
  


10   science-based information to make informed
  


11   decision-making and that is not being done and I
  


12   would really like to see that take place.
  


13               Just to summarize also on the hearing
  


14   issue, the first hearing, that wasn't put on the
  


15   public meeting calendar of the State until the
  


16   day of that this hearing.  The date was changed
  


17   without any special notice going out that there
  


18   was a date change.  This is a constant issue
  


19   especially recently with DNREC public hearings
  


20   and consistent standards are desperately needed.
  


21   So, I would appreciate that as well.  Thank you.
  


22               MR. SMALL:  Thank you, Ms. Roe.  Next
  


23   I have Mr. August and to be followed by David
  


24   Carter.







58


  


 1               MR. AUGUST:  Hello, my name is Bernie
  


 2   August.  I'm representing myself.  I've been
  


 3   involved in activism in Delaware for over
  


 4   35 years and I am an antinuclear activist.  The
  


 5   health of the Delaware estuary is very important
  


 6   to our organization because of the indigenous
  


 7   intakes of several nuclear plants and the draw of
  


 8   water out of the Delaware Bay and the pollution
  


 9   and mercury it causes on our Delaware Bay
  


10   watershed.  Delaware according to the Chamber
  


11   Department of Commerce in 2008 we had a 62
  


12   billion dollar outflow with our State of monies
  


13   and adjusted for inflation from 2008 is,
  


14   actually, 49 billion dollars.  Delaware's growth
  


15   rate was .05 nominal terms in 2008 when compared
  


16   to 2007.  These are statistics I could get off
  


17   the web.
  


18               Delaware ranks 40th largest in the
  


19   United States behind Hawaii and just ahead of
  


20   West Virginia.  Finance and insurance are our
  


21   leading State economy factors.  Contributed 20
  


22   billion dollars in economic development in 2008
  


23   and that's 32.3 percent of the total economic
  


24   output of Delaware.  Coming in second adding to
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 1   that is Delaware's 7.5 billion dollar state
  


 2   sector, which was responsible for 12.1 economic
  


 3   growth in 2008.  The reason why I'm bringing all
  


 4   this up is the regulations that are in place just
  


 5   for those sectors alone are really not being
  


 6   enforced, that's why we have economic scandals
  


 7   going on in this Country.  Delaware is a big
  


 8   money sieve.  The money comes into Delaware and
  


 9   goes offshore.  We're like a Cayman Island here.
  


10   It benefits the one percent.  It doesn't benefit
  


11   any of us here.  The money goes offshore.
  


12               We have a bunch of holding laws in
  


13   Delaware for polluters, drug gangs and also for
  


14   criminal activity that happens in our State
  


15   legally under the guise of holding companies.
  


16   The reason why I'm bringing all this up is
  


17   because to me the fix is already in on trying to
  


18   deregulate the industrial -- for industry and
  


19   interest groups, corporations, electric utilities
  


20   and it's just kind of disgusting.
  


21               Mr. Singer has worked his entire life
  


22   on the Coastal Zone Act.  There are laws supposed
  


23   to be applied to all residents and to all
  


24   businesses in the State and it's not being
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 1   applied.  Otherwise, you wouldn't be having the
  


 2   huge cancer clusters.  The health risks and
  


 3   health costs associated with all this is
  


 4   enormous.  None of this is being taken into
  


 5   consideration of the externalities of this
  


 6   deregulation scheme by the Markell
  


 7   administration.
  


 8               This goes back at least to 1992 when
  


 9   Senator Tom Carper was Governor, Tom Carper, and
  


10   he started whittling away our coastal zone.  I
  


11   know firsthand about the special interest groups
  


12   because I was the only person involved in utility
  


13   deregulation in this State and I was fighting
  


14   that and now we have increases in our electric
  


15   rates for no reason.  We are paying exorbitantly
  


16   high gas rates above everybody else locally
  


17   around us.  Also, we have an energy policy ranked
  


18   second to someplace like South Carolina where
  


19   they are including the cost of building nuclear
  


20   plants on people before they even construct it.
  


21   This is called cost in work progress.  I'm
  


22   referring to blue managing.
  


23               So, what is going on in Delaware is
  


24   we keep feeding and feeding and feeding the
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 1   beast.  Our health rates are going to continue to
  


 2   get worse.  Our Delaware has slipped in Forbes
  


 3   magazine quality of life index from environmental
  


 4   and quality of life from 38 to 42 out of 50
  


 5   states, it dropped.
  


 6               So, I would like to understand to
  


 7   that the Governor should realize that every
  


 8   deregulation scheme he has come up with and the
  


 9   democrats and Republicans before this time have
  


10   degraded the health and quality of our life in
  


11   this State and as a resident I'm getting damn
  


12   tired of it.  Thank you.
  


13               MR. SMALL:  Thank you, Mr. August.
  


14   Now I have Dave Carter and on second I have Bill
  


15   Dunn, I believe.
  


16               MR. CARTER:  Thank you.  My name is
  


17   Dave Carter and I am speaking as conservation
  


18   chair for the Delaware Audubon Society.  I want
  


19   to thank you for this opportunity to speak
  


20   tonight.  I would like to make some comments and
  


21   suggestions on the review of the authorities and
  


22   the efforts under Executive Order 36 to
  


23   streamline environmental regulations.  Delaware
  


24   Audubon Society is a statewide chapter of the
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 1   National Audubon Society with a little over 2,000
  


 2   members in the State of Delaware and we are
  


 3   focused on protection of the Delaware Bay and
  


 4   coastal zone at this time.
  


 5               We do appreciate the need to conduct
  


 6   reviews of the regulations, but we also believe
  


 7   that the structure and approach and the way the
  


 8   review processes are undertaken is critical to
  


 9   making the effort successful or even useful and,
  


10   in particular, of any benefit to Delawarians,
  


11   both regulated side and the regulatees.
  


12               So, I would like to talk a little bit
  


13   about our concern about the process and the
  


14   analytical framework at the outset because I
  


15   think it's really important and make some
  


16   recommendations.  I then would like to add a
  


17   couple things that I think are completely
  


18   overlooked by the process that are every bit as
  


19   important and probably more important than the
  


20   actual written authorities.
  


21               These are prerequisites for
  


22   regulatory changes, they have to do with
  


23   institutional capacity to implement them and
  


24   management and operation of regulations.  There
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 1   is the actually what is written on paper and the
  


 2   way I should implement use and manage.  Those two
  


 3   must be considered hand in hand and very directly
  


 4   if you are going to have any measurable
  


 5   improvements that meet objectives of the targets
  


 6   of both protection of the environment and
  


 7   consideration of the economy.
  


 8               Finally, we will provide some
  


 9   authority that we think needs to be expanded and
  


10   strengthened and updated and again list several
  


11   we just wish that DNREC would step up and
  


12   actually implement what is on the books.
  


13               First, let me talk about some of the
  


14   concerns we have that we think the approach is a
  


15   little bit misguided as a public policy review.
  


16   The one benefit I see from it I'm developing a
  


17   course curriculum environmental concept for a
  


18   grad level course and I think it sets a wonderful
  


19   example of how not to approach environmental
  


20   improvements.  We are very concerned about the
  


21   lack of a clear analytical framework for the
  


22   policy review.
  


23               When you look at the web-based data
  


24   collection and the very nature of the way the







64


  


 1   Executive Order was written it creates a severe
  


 2   anti-environmental analytical bias, one I'm not
  


 3   sure will be easily overcome.  Our staff will try
  


 4   to do that, but it's going to be very difficult
  


 5   if you use many of the comments and the
  


 6   approaches laid out.  We really need a more
  


 7   thoughtful and balanced review and that's what is
  


 8   needed to get public policy that is meant to
  


 9   address all the public's needs, not just one
  


10   particular sector.
  


11               The biased review oversimplifies the
  


12   problems in a way that provides a very high
  


13   potential for misguided recommendations coming
  


14   out of this and we have to be careful with that.
  


15   Keep in mind environmental regulations are often
  


16   highly technical, extremely complex and
  


17   interwoven with a lot of other both environmental
  


18   policies and regulations as well as social and
  


19   economic issues and you need to consider all of
  


20   those in the public policy process to get
  


21   anything effective and useful and some type of
  


22   useful changes and improvements.  Also, the
  


23   process to evaluate all of the public benefits
  


24   and then look at what some negative impacts are.
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 1               We give environmental permits because
  


 2   we are degrading the environment and have to
  


 3   trade that off by other societal benefits.
  


 4   That's why we give them.  It's an environmental
  


 5   degradation permission slip is what it basically
  


 6   is and we have to be really thoughtful in how we
  


 7   do that and consider what the intent was and not
  


 8   throw the baby out with the bath water.
  


 9   Otherwise, we get a lot of negative consequences
  


10   from really poorly considered changes.
  


11               What really bothers me is that this
  


12   is not the first time Delaware has had to deal
  


13   with this.  We have been through it several
  


14   times.  Under the Castle administration we went
  


15   through it and Toby Clark and the former governor
  


16   went through a huge process where we worked hand
  


17   in hand to develop things like the Environmental
  


18   Compliance Reference Guide working with the
  


19   Delaware Contractors Association to increase our
  


20   speed of education and understanding not just of
  


21   the regulated community, but help many of the
  


22   regulators understand some of the issues and some
  


23   of the problems that others were experiencing so
  


24   you could get that mutual understanding and
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 1   mutual learning and actually get some positive
  


 2   changes while also developing tools.
  


 3               They did the same type of guide for
  


 4   the agricultural community.  We need to let them
  


 5   kind of work through it and get the type of
  


 6   thoughtful approaches and things we need by
  


 7   bringing those groups together, expanding the
  


 8   educational process and making a change.
  


 9               What I would like to talk about now
  


10   is a concern we have about prerequisites because
  


11   I really feel we may be reacting, a knee jerk
  


12   reaction, and maybe treating symptoms and not the
  


13   cause of the problems.  These concerns are really
  


14   critical to be addressed and most serious are
  


15   policy implementation capacity.  Do you have the
  


16   resources to implement what is on the books and
  


17   until you know whether you do or don't, do you
  


18   have the staff?  Do you have the funding?  It
  


19   makes absolutely no sense to consider changing
  


20   them.  You have to first see whether or not it
  


21   has had a chance to work and I will argue in many
  


22   cases they are not being given a chance to work.
  


23               Undue political influence in policy
  


24   making also is the second issue that needs to be
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 1   addressed up front and I will point out again
  


 2   until these are addressed I can't support much in
  


 3   the way of anything that would weaken
  


 4   regulations.
  


 5               The adequate program implementation
  


 6   is quite simple.  There has been no fee increase
  


 7   in permit fees since 1991.  That significantly
  


 8   limits the resources to effectively manage the
  


 9   programs and causes problems.  You can't
  


10   adequately and competently evaluate the
  


11   regulations and problems with the text on paper
  


12   if you haven't given them the adequate resources
  


13   to be implemented and for those concerns about
  


14   the regulations good business people know you get
  


15   what you pay for, and, if you want a cut rate
  


16   permitting process, we will live with it.  If you
  


17   want the job done right, spend a few more nickels
  


18   and make sure it gets done right.
  


19               I understand that's an issue of the
  


20   General Assembly, but I really hope knowing this
  


21   is a major, major problem with the regulatory
  


22   process that any report to the Governor and
  


23   anything the Governor sends to the General
  


24   Assembly points it out.  They have a
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 1   responsibility here and they are failing and
  


 2   until that problem is fixed it is irresponsible
  


 3   to press to underline some of these regulations
  


 4   and change them on an economic basis.
  


 5               The second concern I have is the
  


 6   undue influence and lack of transparency and the
  


 7   need for transparency improvements.  Any public
  


 8   policy must be transparently reviewed and
  


 9   approved as you go through the public process
  


10   similar to what is happening tonight and then
  


11   they must be allowed to be implemented without
  


12   special interest on these issues.  That's hard to
  


13   do in Delaware.  It's the Delaware way, everybody
  


14   knows everybody, you scratch my back, I'll
  


15   scratch yours, give me the Goddamn permit.
  


16               In DNREC most big regulatory
  


17   decisions and delays are really because of the
  


18   political influence.  For years and years the
  


19   staff knew where they wanted to go with the
  


20   deepening channel.  That's politics.  That's not
  


21   the regulation.  The political meddling creates
  


22   severe inequities and injustices.  Those with the
  


23   most influence get a better deal.
  


24               It also creates a DNREC culture in
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 1   which professional staff feel overly constrained
  


 2   and unable to use discretion based on the permit
  


 3   context.  So, they read those permits, cling to
  


 4   them closely because it creates a fear that, you
  


 5   know what, if you go out of that box and you
  


 6   allow a cantilever in this spot or that spot you
  


 7   can't be assured because of the politics that
  


 8   anybody has your back.  And that's a really scary
  


 9   precedent that needs to be corrected culturally.
  


10               And DNREC has spent tens of thousands
  


11   -- hundreds of thousands of dollars trying to
  


12   create a culture of trust where there are simple
  


13   things that create trust in your management
  


14   regime and direction that need to be improved
  


15   starting with openness on this and removing the
  


16   politician from the regulatory process.  I think
  


17   it's pretty easy to rectify the situation and I
  


18   think it can be done simply.
  


19               For every single permit every inquiry
  


20   into the permit, its status or concerns about it,
  


21   should be required to be posted on-line on the
  


22   Internet as part of the record, make it public,
  


23   at least make it transparent when people are
  


24   calling and you are getting comments.  And that
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 1   needs to be not only public inquiries, but all
  


 2   elected officials they contact should be posted
  


 3   with what their questions and concerns were.  All
  


 4   appointed officials even within DNREC the staff
  


 5   should be required to list them.  Any other
  


 6   government staff they should be listed on the
  


 7   Internet and the Governor's office and that
  


 8   should resolve this.  Every time they call about
  


 9   a permit list the staff person or who called and
  


10   put it on the Internet.
  


11               During a 2008 campaign speech Jack
  


12   Markell talked about sunshine being an amazing
  


13   disinfectant.  We need to disinfect the very
  


14   contaminated permitting process in Delaware and
  


15   we need to do that by transparency.
  


16               I'm going to try and wrap this up
  


17   now, I apologize for the time, with a list of
  


18   some regulations that need to be improved and
  


19   implemented or at least promulgated.  This is not
  


20   all the things at least my board of directors
  


21   thought we should include in this, but we were
  


22   trying to keep this to five pages.  Some of them,
  


23   of course, include the Delaware Coastal Zone Act
  


24   and, particularly, fully implementing the coastal
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 1   zone environmental indicators which have been
  


 2   ignored for over a decade.
  


 3               A few months ago I wrote a letter to
  


 4   the Cabinet Secretary, four pages worth, about
  


 5   the implications and, interestingly enough, how
  


 6   that expanded down through the Rt. 9 corridor as
  


 7   well as the Southbridge area and I'm going to
  


 8   read that paragraph, just one paragraph, on Page
  


 9   3, "While we are deeply concerned about the
  


10   Delaware City, Delaware Audubon Society's concern
  


11   is much larger and extends statewide throughout
  


12   the entire Coastal Zone.  Similar exposure and
  


13   public health concerns have been expressed by
  


14   communities around the Indian River to the south.
  


15   In the decade since the recommendation of
  


16   environmental indicators, these concerns have
  


17   also been expressed from communities like
  


18   Claymont, Southbridge, Holloway Terrace, Hamilton
  


19   Park, Eden Park, East Side of Wilmington,
  


20   Riverside, Edgemoor, and other areas.
  


21               "Many of these communities include
  


22   some of the State's most socially and
  


23   economically vulnerable citizens.  Failure to
  


24   adequately implement the coastal zone indicators
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 1   program, especially to measure the potential
  


 2   impacts to vulnerable communities located near
  


 3   heavy industry, can be viewed as an environmental
  


 4   injustice by DNREC."
  


 5               And I would state tonight hearing
  


 6   what I've heard from the gentleman from
  


 7   Southbridge and other communities that DNREC's
  


 8   continued failure is a direct act of
  


 9   environmental injustice.
  


10               We also would like to see improvement
  


11   to the NPDES permit program, particularly, for
  


12   enhancing a way to deal with the stalled and
  


13   ineffective use of 316B provision for impingement
  


14   and entrainment.  Currently the refinery is
  


15   harvesting more than our commercial and
  


16   recreational fisherman harvest combined and we
  


17   think that's an atrocity that needs to be
  


18   handled.  If we can't handle it through the EPA
  


19   program, I would hope we would find a way to
  


20   strengthen under Chapter 60 some of the other
  


21   environmental regulations and statutes that
  


22   actually more directly address this issue and
  


23   press them into the direction of a flow-through
  


24   system, which they refuse to do.
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 1               We would like to see more progress as
  


 2   was promised by Candidate Markell in 2008 on
  


 3   freshwater wetlands regulations.  I have a copy
  


 4   of that and it will be included in the record of
  


 5   where he committed to do that in the News
  


 6   Journal, but has failed to do so.
  


 7               I also have concerns about the
  


 8   chronic violators statute and regulations.  We do
  


 9   understand that this was really gutted by a legal
  


10   opinion from a member of the Attorney General's
  


11   Office.  We would encourage DNREC to at least
  


12   press forward despite that to, if nothing else,
  


13   exercise the judicial prerogative in the
  


14   clarification of where we need to exercise
  


15   legislative prerogative.  Currently whether it's
  


16   the refinery or some of the others we should not
  


17   be in a situation where it's considered a more
  


18   profitable business proposition to just violate
  


19   things and deal with the court and the fines than
  


20   it is to actually follow the law and that's what
  


21   the environmental chronic violator law should do,
  


22   make it so that it is just better off if you
  


23   actually follow the law.
  


24               I also want to talk a little about







74


  


 1   regulations governing beach protection and we
  


 2   need to update and periodically.  Not having that
  


 3   update and clear line of where the beach setbacks
  


 4   are adds a lot of confusion.  We are asking for
  


 5   ten's of millions, hundreds of millions of
  


 6   dollars, for beach setbacks under Sandy trying to
  


 7   exploit the prices to do that without actually
  


 8   looking where we are and where we need to be.  We
  


 9   tried to do this in DNREC a few years ago
  


10   spending over $100,000.00.  Having no maps it
  


11   didn't get passed.
  


12               I don't think any sand should be
  


13   appropriated by Congress until that setback line
  


14   is updated.  We have a responsibility to update
  


15   those lines and move forward with them.
  


16               Some other legislation I know you are
  


17   dealing with regulations that my board is
  


18   interested in is the Delaware Endangered Species
  


19   Act and expanding it beyond just the prohibition
  


20   to protect some of those species, but to actually
  


21   protect some of those species that are in peril
  


22   in Delaware.
  


23               And also some changes under Title 7
  


24   to public land and open space.  In particular we
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 1   are deeply concerned about a current trend of
  


 2   interest in alternative uses of those properties.
  


 3   We have over the last few years seen a lot of
  


 4   debate and interest in spray irrigation on those
  


 5   lands.  We recently saw some proposals of
  


 6   developers for trading of stream conservation or
  


 7   trying to put some stormwater basins on that
  


 8   land, the renaming in that land we think for
  


 9   privileged individuals of the State and what we
  


10   would like to see is every tract name be posted
  


11   on the Internet, updated regularly with a set of
  


12   data fields that I have in the letter that I'll
  


13   submit in writing to you.
  


14               You know, parks and recreation,
  


15   30,000, fish and wildlife 60,000 acres,
  


16   $10 million a year, it's not that much to
  


17   actually have that information indicator be made
  


18   public.  In fact, it only costs about $200.00
  


19   because that what charges me.  But I don't think
  


20   I need to pay $200.00 for FIOA, I think it should
  


21   be publicly available and I would like that
  


22   information put into a spread sheet and posted on
  


23   the Internet and updated every year when the
  


24   $10 million is appropriated.
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 1               They're a list of the concerns.  I
  


 2   will provide you a written comment with a series
  


 3   of attachments here and depending on what my
  


 4   board decides we may add some more specific
  


 5   comments on additional regulations.
  


 6               MR. SMALL:  Next up I have Bill Dunn,
  


 7   and we are getting near the ends, folks, to be
  


 8   followed by I believe the name is Sharon Farris
  


 9   on deck.
  


10               MR. DUNN:  I'm Bill Dunn and I'm
  


11   president of a group called The Middletown
  


12   Limestone Civic Alliance.  It's a regional
  


13   community civic umbrella in New Castle County.
  


14   On the front end I wanted to comment to Mr. Small
  


15   in that one of your sister departments, DelDOT,
  


16   as they have received comments about proposed
  


17   regulation changes and stuff dating back to
  


18   October, I mean, after the Governor had passed
  


19   his edict or whatever you want to define it as
  


20   they have responded to them and posted them
  


21   on-line as those comments came in.  I don't see
  


22   any reason why DNREC should take any more time
  


23   than any other Departments that reports to the
  


24   Governor, and, accordingly, as these comments
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 1   have come to you this evening and the ones that
  


 2   came to you in Sussex County and Kent County
  


 3   responses to those comments should go on-line
  


 4   immediately or as soon as possible.  I don't
  


 5   quite understand why the Department is dragging
  


 6   their feet or appearing to be dragging their
  


 7   feet.
  


 8               This evening I really didn't plan on
  


 9   commenting.  I was looking for more specific
  


10   information about the meeting and where it was
  


11   being held and I came across a proposed change
  


12   that was signed by the Secretary in December.  It
  


13   was originally proposed February 12, 2012
  


14   regarding land disposal restrictions on chemical
  


15   waste disposals and it appears it's the bringing
  


16   in line with the EPA and you go through a whole
  


17   series of chemicals in which all kinds of --
  


18   chlorobenzene, methylene chloride, MEK, phenol,
  


19   pyridine, all these things, some of them seem to
  


20   reflect that they're consistent with what DNREC
  


21   has had in place previously.
  


22               Others are reflective of a change
  


23   that has occurred in those regulations regardless
  


24   of whether we are talking about wastewater, bag
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 1   house dust, liquid waste, numerous things.  There
  


 2   have been a dramatic number of changes and I
  


 3   believe the Secretary signed it in December.  So,
  


 4   at this point it's 20 days past his signature,
  


 5   so, more or less it's law.
  


 6               I'm comfortable with improvements in
  


 7   regulations and their consistency with the EPA up
  


 8   until the point where what we are doing is
  


 9   loosening some of our regulations in order to
  


10   bring them in line with the EPA.  It is not
  


11   clearly distinguishable as to how that applies in
  


12   this circumstance.  What I would like the
  


13   Department to do is to go through these
  


14   regulations and define where it has been a
  


15   loosening of DNREC's regulations over these
  


16   chemicals that are listed here and which ones
  


17   have been in strict tightening of those
  


18   regulations.  I think they're very important.
  


19               Delaware with our deep history in
  


20   chemistry, one that actually provides me an
  


21   income and takes care of my family, really needs
  


22   to do everything they can to be as responsible
  


23   these days as possible in how they handle
  


24   chemicals and we should do anything other than
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 1   loosen regulations.  That's it, thanks.
  


 2               MR. SMALL:  Next I have Sharon Farris
  


 3   and then the last speaker I have signed up is
  


 4   Bryon Short.
  


 5               MS. FARRIS:  I didn't plan to speak
  


 6   either.  I'm speaking in two capacities.  One of
  


 7   those capacities is that I prepare permits for
  


 8   and so I understand your regs as you write them.
  


 9   I apply your regs to permits for others and so on
  


10   one hand I see it as a good idea that you
  


11   regularly review these and update your
  


12   regulations and make them clear and easy to
  


13   understand, easy to implement and streamline the
  


14   use of your resources in the sense of being
  


15   efficient.  That being said that's good that
  


16   these things are under review.
  


17               As a resident of Delaware and as a
  


18   person who cares about the environment, cares
  


19   about quality of life and these resources I
  


20   really don't like what I see when I see an
  


21   Executive Order that does seem to want to weaken
  


22   regulations just for the purpose of economic gain
  


23   for a few people and that's my impression.  How I
  


24   gather that impression is just looking at your
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 1   comment form.  Your comment form really indicates
  


 2   that you can eliminate or you can modify.  I
  


 3   don't see anything for strengthening anything or
  


 4   suggesting something more and, so, that's what
  


 5   gives me that impression and concerns me as a
  


 6   resident of Delaware.  Our quality of life
  


 7   matters.
  


 8               Some of us that are taxpayers too we
  


 9   have a stake in this in terms of public health,
  


10   our own livelihoods as well and we want a good
  


11   quality of life here.  We don't want that
  


12   sacrificed just for the purpose of sacrifice or
  


13   just for economic development.  So, I ask that
  


14   you consider that when you write these Regs while
  


15   you are also trying to improve them in ways that
  


16   can be implemented and can be used easily.  Okay?
  


17   Thank you.
  


18               MR. SMALL:  Thank you, Ms. Farris.
  


19   If there are other folks who wish to speak that
  


20   have not indicated so on the sign-in sheets you
  


21   will have an opportunity.  We're concluded with
  


22   the sign-up sheets.
  


23               MR. SHORT:  Thank you, Deputy
  


24   Secretary.  I appreciate the opportunity to say a
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 1   couple words.  My name is Byron Short and I am a
  


 2   state legislator.  I represent North Wilmington,
  


 3   the Arden area, Naamans Road and Marsh Road.
  


 4   First, I real want to thank you, the Deputy
  


 5   Secretary, and his staff for the effort that they
  


 6   have put in going up and down the State to make
  


 7   themselves available and accessible to our
  


 8   residents.  I chair economic development for the
  


 9   house.  I am also the co-chair for the small
  


10   business caucus.  For four years the small
  


11   business caucus has worked on model legislation
  


12   that came from SBA, which is called regulatory
  


13   flexibility.
  


14               The purpose of that was to try to
  


15   identify ways that we could be more supportive as
  


16   a state of our small business community while at
  


17   the same time ensuring that we continue to
  


18   protect the residents, our neighbors, our
  


19   families and our friends.  That Executive Order,
  


20   the Executive Order that Governor Markell has
  


21   issued, very much parallels the regulatory
  


22   flexibility legislation that I worked on for a
  


23   number of years.  Part of the genesis of that
  


24   really was the business community informing us,
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 1   telling me, telling others, that there is this
  


 2   onerous regulatory burden that is placed on them
  


 3   and it's something we have all heard and talked
  


 4   about.
  


 5               I'm self-employed, my wife is
  


 6   self-employed.  We both have a couple of
  


 7   businesses.  I found it interesting -- and I've
  


 8   talked to some of the other agencies.  I heard
  


 9   one very well-informed and articulate gentleman
  


10   speak about some wastewater or runoff issues
  


11   early on, but, outside of that I think I've
  


12   principally heard from people that are
  


13   environmental activists and people concerned
  


14   about protecting the health and environment of
  


15   Delaware.
  


16               Is there anybody here, if you
  


17   wouldn't mind, that is a small business owner?
  


18   If you would just raise your hand so I could see?
  


19   We have a gentleman here and over here and I know
  


20   we have a representative of an industry --
  


21   rather, kind of a trade group I'll say.  I
  


22   appreciate you coming out and sharing the
  


23   information.  I think it's important to note that
  


24   the vast majority of folks here are folks that
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 1   are expressing concerns about the environment and
  


 2   not as much about the regulatory burden on small
  


 3   businesses.  It actually says a lot to me.
  


 4               My job is to be open and try to help
  


 5   with our economic base in Delaware, but the fact
  


 6   that the business community has not come out
  


 7   tonight to share with us very specific concerns
  


 8   regarding regulations is something that I'll take
  


 9   away with me this evening and I appreciate the
  


10   folks that have come out and I appreciate your
  


11   work and the valuable time that everybody in the
  


12   audience has provided this evening.  Thank you
  


13   for coming out tonight and thank you for letting
  


14   me speak.
  


15               MR. SMALL:  Is there anyone who
  


16   didn't indicate they would like to speak who now
  


17   would like an opportunity?
  


18               MS. HENSON:  Thank you, I'm Stephanie
  


19   Hensen, I'm an environmental attorney.  I have
  


20   probably the shortest and quickest and easiest
  


21   comment for DNREC to address.  Most of the folks
  


22   that I represent are not in trouble.  They want
  


23   to do the right thing.  They just don't know how
  


24   to understand and interpret the regulations in
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 1   order to do the right thing and lately there has
  


 2   been a lot of buying and selling for things like
  


 3   marinas.  So, I've had an opportunity to go
  


 4   through the marina regulations and I don't think
  


 5   they have been updated in a long time.
  


 6               What do you need to put in an O & M
  


 7   plan?  It is in the regulations that you need
  


 8   one, as, but it refers back to documents in there
  


 9   that I don't know that they really exist anymore.
  


10   They were hard copy documents written by someone
  


11   in the past that when the regs were originally
  


12   put into place were important at the time and
  


13   that they made it into the regulation, but now
  


14   the document isn't available.  It's not like an
  


15   on-line document or a document or policy the
  


16   department has put together and there are a few
  


17   of those in the marina regs.  If we could go back
  


18   and take a look at some of these old regs from a
  


19   decade ago that make reference to documents that
  


20   really aren't available or outdated or don't
  


21   exist anymore, that would be very helpful for the
  


22   people that pay me.
  


23               Of course, it's taking work away from
  


24   what I would be doing, but, hey, there is a small
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 1   business concern, people buying and selling
  


 2   property.
  


 3               MR. SMALL:  Thank you.
  


 4               MS. PRYDE:  I am Coralie Pryde.  I
  


 5   just wanted to respond to the comment made by
  


 6   Bryon Short because I think we as
  


 7   environmentalists we have also noticed that there
  


 8   wasn't much representation from the business
  


 9   community here.  At the same time we know there
  


10   have been many calls to streamline the
  


11   regulations and to make them easier for
  


12   businesses.  My concern is that I think that we
  


13   need to look at it again from both sides and I
  


14   agree with the comments when they come in from
  


15   the business communities or others should be
  


16   posted on-line as quickly as possible so that we
  


17   may evaluate them too and either make return
  


18   comments or at least be prepared for changes that
  


19   might come down based on those comments.  Thank
  


20   you.
  


21               MR. SMALL:  Thank you.
  


22               MR. SINGER:  At the outset, Mr.
  


23   Small, you took 14 minutes to make comments about
  


24   the general workings of the Department that could







86


  


 1   have been in the hearing announcement, but they
  


 2   weren't and you didn't announce any provision for
  


 3   public access to the comments received despite my
  


 4   requesting you to do that before the meeting
  


 5   started.  Then, after somebody else commented on
  


 6   it you said you would make a valiant effort, your
  


 7   words, valiant effort to post the written
  


 8   comments after March 1st.
  


 9               With respect to the transcript of the
  


10   proceeding and the prior hearings that have
  


11   occurred perhaps you might ask the stenographer
  


12   when an electronic version will be available,
  


13   certainly before March 1st, which is five and a
  


14   half weeks away, and certainly the written
  


15   comments or typed comments can be posted before
  


16   March 1st as well.  Could you be more specific
  


17   when will we the public get an electronic version
  


18   of the transcript?
  


19               (Response by the court reporter.)
  


20               MR. SINGER:  And it will take you
  


21   three more weeks to get it on-line?
  


22               MR. SMALL:  May I respond?
  


23               MR. SINGER:  Certainly, here is your
  


24   mic.
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 1               MR. SMALL:  Thank you, Mr. Singer,
  


 2   I'm sorry if I wasn't more clear.  What I thought
  


 3   I said was that when we receive the transcript we
  


 4   would post the transcript from this meeting as
  


 5   well as the other two transcripts on-line when we
  


 6   receive it and then we would post comments after
  


 7   we receive all of them.  That's what I thought I
  


 8   said.  So, if I wasn't clear I apologize.
  


 9               MR. SINGER:  That means comments you
  


10   receive tonight will not be on the web until
  


11   after March 1st?  Why can't you do it
  


12   incrementally?
  


13               MR. SMALL:  We will attempt to do
  


14   that.
  


15               MR. SINGER:  Attempt?  I would like
  


16   to hear you say you are going to do something and
  


17   succeed at it.
  


18               MR. SMALL:  We will post the
  


19   transcripts after we receive the final version
  


20   and we will post our comments as soon as we can
  


21   get them uploaded from the cumulative comments
  


22   from our hearings.
  


23               MR. SINGER:  That's a week?  A month?
  


24   A year?
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 1               MR. SMALL:  As we receive them we
  


 2   will post them.  I can't tell you how long it
  


 3   will take.  Maybe a week, but we will do it
  


 4   expeditiously.  How is that?
  


 5               MR. SINGER:  If that's the best you
  


 6   can do.
  


 7               MR. SMALL:  I can't make you
  


 8   commitments I can't keep.
  


 9               MR. SINGER:  One of the indicators we
  


10   need about environmental performance.
  


11               MR. SMALL:  Any other comments?
  


12   Seeing none, we are done.  Thank you all for
  


13   coming out.
  


14               (The hearing was concluded at 8:14
  


15   p.m.)
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 1   State of Delaware )
                     )


 2   New Castle County )
  


 3
  


 4
  


 5               CERTIFICATE OF REPORTER
  


 6
  


 7         I, Christina M. Vitale, Certified Court
  


 8   Reporter and Notary Public, do hereby certify
  


 9   that the foregoing record, pages 1 to 88
  


10   inclusive, is a true and accurate transcript of
  


11   my stenographic notes taken on Tuesday, January
  


12   22, 2013, in the above-captioned matter.
  


13
  


14         IN WITNESS WHEREOF, I have hereunto set my
  


15   hand and seal this 27th day of January, 2013, at
  


16   Wilmington.
  


17
  


18
  


19
  


20                Christina M. Vitale, CCR
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32=                  MR. SMALL:  Good evening.  Thank you
33=     for coming out on a very, very frigid night here
34=     in Wilmington.  My name is David Small and I am
35=     the Deputy Secretary of the Department of Natural
36=     Resources and Environmental Control and tonight
37=     is the last at least that we know of public
38=     hearing on Executive Order 36 and I'll assume
39=     since you are here you know a little bit about
40=     this, but, if you will humor me, I'll give you a
41=     little bit of background.  And for those of you
42=     who have attended other hearings similarly in
43=     Kent or Sussex County I'll apologize in advance
44=     because you have heard this or something very
45=     similar to it.
46=                 The Governor in June of last year
47=     signed Executive Order 36 in the spirit of trying
48=     to make state government more efficient and more
49=     effective and we recognized that regulations are
50=     necessary for the protection of public health,
51=     safety and environmental protection and I think
52=     his goal in this Executive Order if you have
53=     taken the time to read it I think you may
54=     recognize he was looking to have the public and
55=     agencies identify overly burdensome or
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56=     duplicative regulations.  So, tonight's hearing
57=     is part of that process.
58=                 As I said earlier, this is the third
59=     hearing.  We started in Sussex County three weeks
60=     ago now.  Last week we were in Kent County and we
61=     finish this evening here.  I will tell you that
62=     comments, however, beyond this evening are being
63=     accepted until March 1st.  Hopefully you were
64=     able to pick up a copy, a hard copy, of the
65=     comment form which was available outside on the
66=     table as you signed in.  You may also submit
67=     comments on-line.  There are probably a number of
68=     links through a variety of websites, including
69=     the Department's website, and that same form you
70=     will find on-line and you can submit those
71=     comments electronically at your leisure and we
72=     would urge you that you do get those in to us by
73=     March 1st.
74=                 So, beyond this opportunity for input
75=     from the public the Executive Order requires
76=     agencies -- and there will be other agencies this
77=     week, DelDOT, Homeland Security, Department of
78=     State, following us that will be holding their
79=     third hearings in New Castle County here as well.
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80=     Agencies are then required to take the public
81=     comments and develop a report to the Governor in
82=     June of what agencies will be proposing by way of
83=     any changes to the regulations.
84=                 The focus of this are regulations
85=     that are older than three years, in other words,
86=     they may have been promulgated prior to or
87=     amended more than three years ago.  We have, as
88=     you might imagine, gotten comments from the
89=     public, which is fine, on other regulatory
90=     processes are underway.  Again, the focus is on
91=     those that are three years or older, but we are
92=     certainly not going to tell you you can't comment
93=     on other regulations if you so chose.
94=                 So, a couple of things may be of note
95=     and I'll soon turn this over to all of you
96=     because we're really hear to listen this evening.
97=     There are a number of staff here this evening and
98=     I'll introduce them in a minute, but, as many of
99=     you know, a lot of our regulatory authority flows
100=     from federal legislation and some examples that
101=     immediately come to mind are the Clean Water Act,
102=     Clean Air Act, the Federal Superfund Law,
103=     Resource Conservation Recovery Act, and those
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104=     programs are delegated to states.
105=                 That means that states have to adopt
106=     laws and regulations that are at least as
107=     stringent as the federal requirements and, so,
108=     many of those regulations that we have in place,
109=     especially in the areas of air, waste and water,
110=     come from the federal process and, so, it is
111=     difficult to amend those standards.
112=                 Certainly, if we were to do so and
113=     they were less stringent then we would likely be
114=     required to give those programs back to the
115=     responsible federal agency.  But, having said
116=     that, we also recognize that there are ways to
117=     implement those regulations that we could
118=     consider in the name of efficiency or eliminating
119=     some redundancies.  So, we are certainly open to
120=     all your comments, but I would just tell you that
121=     those are some of the areas that we are looking
122=     at ourselves within the agency.
123=                 Similarly, there are other programs,
124=     as you might well imagine, that are state only.
125=     For example, Delaware has adopted a program that
126=     regulates aboveground storage tanks and at the
127=     time the State adopted that regulation there
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128=     wasn't necessarily a similar body of law or
129=     regulation at the federal level.  So, I just say
130=     that by way of illustration because we run the
131=     gamut.
132=                 In addition to that beyond the
133=     environmental regulatory functions I mentioned
134=     those of you who may be hunters or anglers or
135=     otherwise enjoy our outdoor places here in the
136=     State of Delaware we work very closely with the
137=     U.S. Fish and Wildlife Service and the National
138=     Oceanographic Atmospheric Administration along
139=     with our other states to manage fishery stocks,
140=     for example, in a collaborative coastwide
141=     approach that may be regional or it may be
142=     coastwide along the Atlantic.
143=                 Similarly, we have regulations in
144=     place to help us manage those stocks and those
145=     are things that are adopted with our Division of
146=     Fish and Wildlife often times after some
147=     consultations with several advisory councils that
148=     work closely with the Division on management.
149=                 So, with that if you will indulge me
150=     some of you are very familiar with our agency and
151=     its structure, others may not be, so let me give
fmt=pb
152=     you just a little bit of our organizational
153=     structure and some of the regulatory
154=     responsibilities that they have.  Our Division of
155=     Air oversees emissions from large and small
156=     sources, including local sources, which you may
157=     notice when you get your car inspected at the
158=     Division of Motor Vehicle we test for emissions
159=     and those requirements come from the Department
160=     of Natural Resources.  There is also beyond the
161=     regulatory component of that Division there is a
162=     robust planning group that has to worry about our
163=     actions and our planning tools that we put in
164=     place in order to meet federal standards for
165=     ozone, for example.
166=                 Our Division of Water, Kathy Stiller,
167=     our Division director, is here this evening.  Our
168=     Division of Water similarly is largely a
169=     regulatory organization.  They regulate, for
170=     example, wastewater treatment plants that
171=     discharge to fish and wildlife surface waters,
172=     but they also regulate septic systems here in the
173=     State of Delaware at the other end of the
174=     spectrum.
175=                 Some of you may know that those
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176=     regulations are currently undergoing some
177=     revisions in and of themselves and we recently
178=     had a -- our second public hearing was held in
179=     December and that record closed December 17th.
180=     So, in addition to that the Division regulates
181=     wells and the installation of wells and access to
182=     groundwater or surface waters for drinking water
183=     purposes, water for non-potable purposes as well.
184=                 I will mention that in the State of
185=     Delaware the Division of Public Health is
186=     responsible for the quality of public drinking
187=     water.  Most other regulatory functions when it
188=     comes to water fall within the Division of Water
189=     and, more broadly, within the Department of
190=     Natural Resources.  Marjorie Cross is here, she
191=     is our director of our Division of Waste and
192=     Hazardous Substances.  That group is responsible
193=     for managing and overseeing the responsible
194=     management of hazardous waste in the State.  We
195=     talk about it in terms of cradle to grave
196=     oversight from generation through transportation
197=     and disposal.  Also, solid waste, the various
198=     landfills in the State fall under the regulatory
199=     purview of that agency as well.
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200=                 Many of you may be familiar that that
201=     group also oversees clean-up of hazardous waste
202=     sites.  We work closely with the Environmental
203=     Protection Agency on clean-up of our worst
204=     contaminated sites, which are typically those
205=     that you find on the Federal Superfund list, but
206=     also we have our own State has a waste clean-up
207=     program that has its own set of requirements.
208=                 Our Division of Watershed Stewardship
209=     has a component that is regulatory in nature.
210=     The state stormwater management requirements fall
211=     under that group and the law also allows for
212=     sub-delegation of that program.  So, here in New
213=     Castle County that function is performed for the
214=     most part by New Castle County government.  In
215=     Kent County and Sussex County it is delegated to
216=     the Kent and Sussex Conservation Districts
217=     respectively.
218=                 That Division, the Division of
219=     Watershed Stewardship, is also responsible for
220=     overseeing construction along our coastal
221=     environmental.  Our dune system is very fragile
222=     and very important and we want to try and make
223=     sure that construction done in those areas is
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224=     done in a way that has minimal impact on those
225=     very important resources.
226=                 I mentioned the Division of Fish and
227=     Wildlife.  They are both a land management agency
228=     and a natural resource management agency as well
229=     as a regulatory agency.  We talked a little bit
230=     about managing fishery stocks, for example,
231=     setting size or both for the recreational and the
232=     commercial fishing interest.  Similarly, on the
233=     wildlife side you can imagine there are bag
234=     limits for the various species that are hunted in
235=     the State and they also protect threatened or
236=     endangered species.
237=                 The Division of Parks and Recreation
238=     is also a land management agency with about
239=     30,000 acres in the State.  Hopefully, you have
240=     had a chance to visit some of our parks
241=     statewide.  They do have their own body of rule
242=     that governs people's behavior while they are in
243=     the parks.
244=                 And, finally, our newest division is
245=     that of our Division of Energy and Climate and
246=     there are some small component parts of
247=     regulation that oversee, for example, the Green
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248=     Energy Fund and the administration of the Coastal
249=     Zone Act and the associated regulations falls to
250=     that Division as well.
251=                 So, we have begun a review as you
252=     might expect within the agency as well and we
253=     look to supplement that review certainly with the
254=     comments that we have received previously and
255=     look forward to receiving this evening and beyond
256=     that those of you who may chose to provide
257=     comments on-line or in writing up until
258=     March 1st.
259=                 So, I will tell you that I have a
260=     sign-in sheet, thank you for doing so, and I will
261=     be calling folks up, those folks who have
262=     identified that they would like an opportunity to
263=     speak.  I think what we are going to do is run
264=     microphones around to folks.  That's probably a
265=     little easier and what we would like you to do
266=     is, as you notice, we have a court reporter here
267=     to try and capture all of your comments as
268=     accurately as we possibly can.  It's important
269=     that we do that for your purposes and for ours.
270=                 So, having said that I would ask that
271=     you identify yourself.  I may not get your name
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272=     quite right so I'll ask your forgiveness in
273=     advance.  When I call out I may need a little
274=     help from you in doing that.  We don't have a
275=     long list.  I'm not going to ask you limit your
276=     time, I mean, if folks seem to be going on long I
277=     may interrupt you and ask if we can move on to
278=     some other folks and possibly come back to you.
279=     I know a lot of these hearings we limit maybe to
280=     three or five minutes and I don't necessarily
281=     want to put that restriction on out of the gate.
282=     Let's see how things go.
283=                 And, again, we are here to listen and
284=     we are very interested in your comments and I
285=     would finally say that the more specific comment
286=     that you have probably the better.  I have found
287=     in doing these we are a very large agency and
288=     it's very clear that people don't have -- some
289=     folks don't have a real good understanding, which
290=     we certainly appreciate, of the agency and all
291=     that it does, but those of you who may be
292=     practitioners in a certain area you may have more
293=     familiarity and I would expect you might be more
294=     specific, which is always helpful.  It helps us
295=     to take a look into specific regulatory language
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296=     and see if there is an opportunity to make
297=     changes that you all may suggest.
298=                 With that I will stop and I'm going
299=     to turn this over to all of you in the order that
300=     I have received the sign-in sheets and the first
301=     person that I have is Victor Singer.
302=                 MR. SINGER:  I'm Vic Singer, I'm not
303=     representing anyone tonight.  I have a one-page
304=     statement that I will read.  There are four pages
305=     of attachments that I will provide and I'll
306=     provide an e-mail with the whole thing after I go
307=     home.  As a general comment I point out that duly
308=     enacted laws and regulations must be faithfully
309=     enforced until repealed or altered as prescribed
310=     by law.  Now, with specificity, the Coastal Zone
311=     Regulation has the force of law since it was
312=     adopted as prescribed by Delaware's
313=     internationally renowned Coastal Zone Act, Russ
314=     Peterson's crowning achievement.
315=                 Included below in chronological order
316=     are recent communications starting with my
317=     July 16, 2012 e-mail to Secretary Collin O'Mara.
318=     They demonstrate that DNREC has been ignoring
319=     features of the Act and the Regulation for many
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320=     years despite the oath of office that binds the
321=     Secretary to uphold U.S. and Delaware law.  He is
322=     not alone.  His predecessors did the same thing.
323=     But they are gone.
324=                 Secretary O'Mara argues that the
325=     Regulation is outmoded and that there are
326=     economic reasons for ignoring it.  That's an
327=     appropriate basis for seeking changes according
328=     to the procedures established in the Act itself,
329=     but the argument doesn't justify ignoring the Act
330=     and the Regulation anymore than the parallel
331=     argument that the state speed limit on the JFK
332=     Turnpike should be ignored.  Indeed, in many
333=     respects the Coastal Zone Act and Coastal Zone
334=     Reg are far from outmoded and must, therefore, be
335=     honored and implemented.
336=                 Neither the Secretary nor the
337=     Governor have the authority to ignore laws and
338=     regulations that you are under oath to uphold.
339=     They have all the authority they need to amend
340=     and alter existing laws and regulations that they
341=     disagree with following procedures established by
342=     law.  Until they do so regarding the Coastal Zone
343=     Reg they must apply it as it is written.  That's
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344=     appropriate under our governing system wherein
345=     laws duly enacted overrule private emotions.  If
346=     the Secretary doesn't like that, he should find
347=     employment elsewhere.
348=                 The Coastal Zone Reg requires DNREC
349=     to develop a set of goals and indicators
350=     highlighting the most significant environmental
351=     challenges to the Coastal Zone.  These were to
352=     lead to measuring the environmental qualities of
353=     the Coastal Zone and trends over time and to
354=     enable evaluating impacts of proposed uses within
355=     the Coastal Zone.  Measuring impacts of proposed
356=     land uses is essential to demonstrating
357=     compliance with the key requirements of the
358=     Coastal Zone Reg that any new industrial use that
359=     gives any damage to the Coastal Zone be offset by
360=     greater benefits to the Coastal Zone.
361=                 DNREC responded in March 1999 to that
362=     requirement with a 108-page "Environmental Goals
363=     and Indicators for Delaware's Coastal Zone"
364=     report.  Nothing further has been done.  Indeed,
365=     in recent Coastal Zone decisions by DNREC the
366=     requirement to measure impacts and offsets has
367=     been evaded because it's not easy to do.
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368=                 Justifying its continuing disregard
369=     of the Coastal Zone Reg may well be among DNREC's
370=     goals in the current update activity, but I must
371=     point out that there is an intense need for a
372=     tightly focused update of the Coastal Zone Reg.
373=     Section S of the Regulation entitled
374=     "Severability" provides that if any provision
375=     within the Reg relating to Section E on uses not
376=     regulated and Section I on offset proposals is
377=     invalidated by a court of law, the entire Coastal
378=     Zone Reg disappears except the footprint maps and
379=     public notice provision.
380=                 The Coastal Zone Reg has been in
381=     place for well over a decade.  There has not been
382=     a court challenge to any such provision.  That
383=     severability provision begs to be eliminated.
384=     The Coastal Zone Industrial Control Board is
385=     authorized by the Coastal Zone Act to change any
386=     regulation first advanced by DNREC as the Coastal
387=     Zone Reg was.  For over a decade the former
388=     chairman of the Coastal Zone Industrial Control
389=     Board ignored my urgings to convene a meeting
390=     with an agenda enabling discussion of such a
391=     change as well as form of adoption of Coastal
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392=     Zone Industrial Control Board procedural rules.
393=     Hopefully, the current chairman will not continue
394=     that ignorance.
395=                 Thank you for the opportunity to
396=     speak.
397=                 MR. SMALL:  Thank you, Mr. Singer.
398=     The next person I have listed to speak is
399=     Elizabeth Brown with let's see who is on deck.  I
400=     have a no and a yes, so, I'll let you decide.
401=     That would be John Williams on deck.  So, I have
402=     Elizabeth Brown and then John Williams.
403=                 MS. BROWN:  Thank you for the
404=     opportunity to comment.  Hi, my name is Elizabeth
405=     Brown.  I'm speaking on behalf of Delaware River
406=     Keeper Network.  Delaware Keeper Network is the
407=     organization advocating for the entire Delaware
408=     River Watershed.  The premise of the Order is to
409=     identify which regulations are burdensome and
410=     amenable to elimination.  While we applaud and
411=     support the administration's review of
412=     regulations to see if they still make sense the
413=     focus should not be solely on weakening or
414=     eliminating regulations, but, rather, to evaluate
415=     whether Delaware's current regulations are
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416=     adequate to protect its citizens and environment.
417=     DNREC should also solicit ideas for new or
418=     strengthened regulations to deal with issues both
419=     new and long neglected.
420=                 DNREC's mission should be advanced by
421=     recognizing that priority protection of the
422=     environment provides economic, health, safety and
423=     quality of life benefits to the entire State
424=     whereas a focus on individual views of a burden
425=     introduces subjective prioritization that
426=     inevitably benefits one community to the
427=     detriment of another.  True balance and
428=     implementation of environmental laws comes in the
429=     uniform benefits provided by environmental
430=     protection.
431=                 Protective environmental regulation
432=     may require developers, industry and others to
433=     change business practices, but it is an
434=     investment in change that properly ensures they
435=     internalize and fully cover the cost of their
436=     ventures.  Protective environmental regulations
437=     ensure that our natural river and resources are
438=     protected in a way that protect our whole
439=     community allowing our rivers and natural
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440=     environment to serve and benefit multiple needs
441=     and communities rather than the economic
442=     interests of a limited few.
443=                 In short, protecting the environment
444=     is a legitimate and appropriate cost of doing
445=     business, which should be paid for by the
446=     industry inflicting the harm.  It is disturbing
447=     that the Order speaks in terms of business
448=     operations of burden imposed by environmental
449=     protection regulation rather than recognizing
450=     that, in fact, these are protections benefiting
451=     needs of the public at large.
452=                 By preventing pollutants, stormwater
453=     runoff, requiring appropriate citing and projects
454=     or activities protecting fragile ecosystems such
455=     as those in the coastal zone, implementing steps
456=     to avoid and deal with these things environmental
457=     rules and regulations are protecting the public
458=     and taxpayers from the threats, harms and cost of
459=     flooding, erosion, drought, pollution and damaged
460=     fish populations for fishing, eco-tourism and
461=     other pursuits in Delaware.
462=                 The cost implications of failing to
463=     protect the environment are very real.
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464=     Naturalized areas along the water body help
465=     prevent the erosion of public and private lands,
466=     including the underlining of bridges and
467=     roadways.  Protection of our streams is more
468=     cost-effective than having to restore them once
469=     damage is done.  Preventing our infrastructure
470=     from being undermined is more cost-effective than
471=     having to repair preventable damage.  Preventing
472=     harm such as erosion damage can save thousands
473=     when compared to the cost of repairing severe
474=     harm.
475=                 Before DNREC eliminates any existing
476=     regulations it must address several hurdles to,
477=     quote, making state government more efficient and
478=     effective.  These include a lack of fiscal
479=     parity, a continuing information divide between
480=     regulators and regulated community and a need for
481=     increased transparency in the permitting process.
482=     We see the Order as an opportunity for DNREC to
483=     take on these issues.  For example, fiscal
484=     stumbling blocks include that any consideration
485=     for regulatory reform should come after fee
486=     increases and in some cases imposition of a fee
487=     on environmental regulations to provide and
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488=     permit to provide a meaning fiscal impact.  DNREC
489=     must also allow cost recovery in certain
490=     instances to better implement its existing
491=     regulations.
492=                 In terms of the information divide
493=     the Order assumes a problem with the regulations
494=     themselves, however, many times the perception of
495=     a burden is based on a lack of understanding
496=     permit requirements, regulatory requirements and
497=     timing.  To address this DNREC should engage in
498=     smart outreach to the public and regulated
499=     community before it eliminates any regulation.
500=                 And, finally, an increase in
501=     transparency can come through DNREC as it has the
502=     opportunity to overhaul its permitting system to
503=     provide information not only by application, but
504=     by comments included by others through an on-line
505=     system.  It's inequitable that the Order seeks
506=     input to weaken or eliminate regulations in some
507=     circumstances, but does not similarly seek out
508=     the option or opportunity to identify unique
509=     circumstances where strengthened, more stringent
510=     or stronger protections are needed.
511=                 Substantively, what absolutely must
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512=     not be eliminated is the Coastal Zone Act.  The
513=     Bayshore region continues to require a regulatory
514=     regime to protect this valuable resource.  There
515=     needs to be continued protections and increased
516=     protections for freshwater wetlands and increased
517=     control over Delaware coastal development just to
518=     name a few.  Of course, the programs that are
519=     delegated to the State from Federal Government
520=     must be off the table.  Ways to implement these
521=     delegated programs in the name of efficiency must
522=     not run afoul of the State's obligation to be at
523=     least as stringent as the federal regulation.
524=                 I intend to submit some additional
525=     comments in writing.  Thank you for the
526=     opportunity to provide input on this issue.
527=                 MR. SMALL:  Thank you, Ms. Brown.  I
528=     have John Williams and then I believe I have
529=     Jeremy Kalmbacher on deck.
530=                 MR. WILLIAMS:  Thank you, Deputy
531=     Secretary.  My name is John Williams and I am on
532=     the State Parks Council and the Natural Areas
533=     Council.  Some of you may not even know we have a
534=     Natural Areas Council, but we went through a
535=     regime recently where we updated our regulations
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536=     and, so, we don't have to have those before this
537=     meeting tonight, but I'm also part of the States
538=     Parks Council.  It's interesting to see how well-
539=     managed it really is by its director, Chaz
540=     Salkin, who is here tonight, and Ray Bivens and
541=     others representing state parks.
542=                 It's impressive to see what they are
543=     doing with 30,000 acres in the State of Delaware
544=     to provide the recreation for Delawarians and
545=     those from outside Delaware and promote it and
546=     manage it well.  And there are some new
547=     initiatives that I think probably could be
548=     further expanded.  One more interesting one has
549=     to do with tobacco use in state parks and there
550=     has been some restrictions put on tobacco use in
551=     state parks, which could be further expanded.  I
552=     don't know if there is a concern about people
553=     breathing the smoke, but I think in general most
554=     people are against tobacco use in public places
555=     and where others are enjoying wildlife and the
556=     nature.  So, I would basically propose expanding
557=     the smoking ban in state parks.
558=                 And I also wanted to chime in on a
559=     couple comments already made about the Bayshore
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560=     Initiative.  It's very impressive what Collin
561=     O'Mara is doing to basically try to connect the
562=     different areas -- properties, sort of
563=     checkerboard properties, along the Delaware Bay
564=     to try to connect them and try to create one sort
565=     of combined centralized controlled system of
566=     management and also allow for some recreational
567=     in there.
568=                 And, finally, I wanted to also
569=     address my main concern, which is why I'm
570=     involved in state parks and so on and also, which
571=     is waterways.  I'm involved in the rowing
572=     community in Wilmington.  I've been here since
573=     1990 and I've seen the improvements and in the
574=     Christina River and riverfront development and
575=     how it basically helped to clean up the river and
576=     I would, once again, encourage any efforts to
577=     encourage cleaner water, protection of riparian
578=     buffers and other things that basically protect
579=     our natural areas that are near the water.  Thank
580=     you.
581=                 MR. SMALL:  Again, I have now Jeremy
582=     Kalmbacher.
583=                 MR. KALMBACHER:  Thank you.  My name
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584=     is Jeremy Kalmbacher and I'm with Tidewater
585=     Utilities and Tidewater Environmental Services.
586=     I have about four and a half pages, so, if it is
587=     going too long I can just submit it.  We are a
588=     regulated water and wastewater utility operating
589=     under the realm of the Public Service Commission.
590=     The PSC sets our rates, our franchise territory
591=     and our service standards.
592=                 We do have some concerns about the
593=     regulations adding unnecessary cost to our
594=     customers, specifically, the regulations
595=     governing the design installation and operation
596=     of the on-site wastewater treatment and disposal
597=     systems.  As you know, those regulations are
598=     under review right now and enacting some new
599=     provisions.  Tidewater has submitted four letters
600=     with comments and participated in several
601=     workshops and attended and spoke at the public
602=     hearings that were held on May 3, 2012 and
603=     November 15, 2012 and we have not received a
604=     formal response to any of our comments as of this
605=     date and I brought the four letters for the
606=     record.
607=                 In particular, we continue to
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608=     question the proposed stringent performance
609=     standards as specified in Section 3.32.8 of the
610=     Regs.  Number one, they're not derived based on
611=     science.  Number two, they will create economic
612=     hardships to customers and, number three, they
613=     sacrifice the environment in an effort to promote
614=     one type of system over the other.
615=                 Number one, the standards are not
616=     based on science.  As you know, a total maximum
617=     daily load analysis was performed and a pollution
618=     control strategy implemented for the Inland Bays
619=     Watershed based on rigorous scientific analysis
620=     and public process that we believe that was
621=     great.  The Inland Bays watershed had been touted
622=     by DNREC as the State's most impaired watershed.
623=     No one can argue with that.  The nutrient limits
624=     implemented in the PCS for systems over 20,000
625=     gallons per day are five milligrams per liter for
626=     nitrogen and four milligrams per liter for total
627=     phosphorus.
628=                 However, these same limits, and more
629=     stringent limits, if a RIB system is proposed
630=     over 300,000 gallons per day, and there is not
631=     really any scientific analysis to justify the
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632=     limits.  It would seem that the most impaired
633=     watershed would contain the most stringent limits
634=     and that the other watersheds would be derived in
635=     a similar scientific fashion based upon the
636=     particular needs of each watershed.  Thus far,
637=     the science behind the limits for all the other
638=     watersheds has not been presented.
639=                 Number two, the regulations as
640=     proposed will create an economic hardship for
641=     both existing systems and proposed systems as
642=     well.  Existing Systems, Section 6.3.1.7,
643=     requires that any large system permitted prior to
644=     the promulgation of the regulations must be
645=     redesigned to meet the new performance standards
646=     and the owner/operator would have 60 months to
647=     bring this system in compliance with water
648=     quality standards.  This will create an economic
649=     hardship for 80 to 100 existing permitted systems
650=     as they have to comply with the new standards.
651=                 At the November 15th hearing it was
652=     indicated that the sections regarding existing
653=     systems having to meet the new performance
654=     standards were being deleted, however, these
655=     sections still remain in the draft regulations
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656=     and we feel it is imperative to reflect what the
657=     economic impact will be.
658=                 As an example, there are several
659=     existing large systems between 2500 gpd and
660=     20,000 gpd that simply provide septic tank
661=     treatment.  The proposed regulations would
662=     require that this type of system will be upgraded
663=     to provide a total nitrogen of 10, which will
664=     basically require an entirely new treatment plant
665=     for these systems, most likely a sequencing batch
666=     reactor to meet this limit.
667=                 Just as an example a 20,000 gpd
668=     system that serves about 67 homes this will be a
669=     capital cost of 500,000 to a million dollars,
670=     which is a thousand to $2,000.00 per year per
671=     customer above what the user is paying now.  And
672=     there is approximately 80 to 100 existing large
673=     systems, which Tidewater does not own or operate.
674=     These are other private companies that own these
675=     systems.  The implementation of user fees will be
676=     several times higher than existing levels, which
677=     will be virtually impossible to administer to the
678=     thousands of these homeowners.
679=                 Proposed systems would experience
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680=     similar significant radical changes.  For an
681=     example, just to go from five milligrams per
682=     liter to four milligrams per liter for a 300,000
683=     gpd RIB system that is going to cost about
684=     another 500,000 to a million dollars just for the
685=     one milligram per liter difference.  This will be
686=     a four to 500 customer increase for existing
687=     customers.  This is a substantial economic impact
688=     with little environmental benefit, going from
689=     just five to four.  This is an extra 2.5 pounds
690=     per day of TN that would be going onto the
691=     disposal system or farm field.
692=                 Certain systems sacrifice the
693=     environment in an effort to promote one type of
694=     system over another.  We think this is an
695=     important thing here.  Spray systems over 300,000
696=     gallons per day are allowed to discharge
697=     150 percent more nitrogen than a rapid
698=     infiltration basin.  This is -- basically this is
699=     like it's okay to have ten -- you have to have
700=     four milligrams per liter coming out of the hose
701=     of your house, but if you hook a sprinkler to it
702=     you can do ten milligrams per liter.  Doesn't
703=     make any sense at all.  So, every discharge
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704=     should be the same rate.  Let's see, what else?
705=                 In addition to that Section 6.2.2.5
706=     requires new work to be done, a SIR, to be
707=     prepared and submitted if it's over ten-years
708=     old.  This requires a whole new one to be
709=     prepared if it's over ten-years old.  That's a
710=     little burdensome.  It certainly should be
711=     updated.  If nothing has changed out there, we
712=     don't need why it needs to be completely revamped
713=     and redone.  Certainly, if it's changed, but just
714=     to start from scratch doesn't seem to make a
715=     whole lot of sense.
716=                 This requires that system dimensions
717=     be submitted with the Hydrogeologic Suitability
718=     Report.  It's Section 6.2.3.2.1.2.  We are not
719=     even sure what that is.  We could use some
720=     clarification on that.  Section 6.2.3.4.2.1.3
721=     requires RIB systems over 100,000 gallons per day
722=     to have three 40-foot deep continuously sampled
723=     test borings per acre.  That would be a lot of --
724=     if you have a five-acre system, that's a lot of
725=     deep borings per acre for the same information.
726=                 Section 6.2.3.6.5 requires all
727=     systems with flows greater than 100,000 gpd per
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728=     day to have a basin test performed minimum of
729=     ten-foot by ten-foot.  This requires a work plan
730=     detailing the size, location.  This makes sense,
731=     but there needs to be guidance in terms of the
732=     number of basins needed and when the basins need
733=     to be larger than ten-by-ten, rather than it just
734=     being kind of up in the air.
735=                 Section 6.2.4.1 requires that a
736=     surface water assessment report be submitted for
737=     all large systems to demonstrate that nutrient
738=     performance standards for wastewater are being
739=     met at the post treatment location or through
740=     natural attenuation.  This is already handled by
741=     the TMDL and the PCS.  We're not sure why we have
742=     to redo this work on a system-by-system basis
743=     when the work has already been done in the TMDL
744=     and the PCS.  This appears to be adding
745=     significant work and money for something that
746=     should be done as part of the TMDL process.
747=                 Second 6.3.1.17 states that all
748=     memorandums of understanding that directly affect
749=     any permit application will be taken into
750=     consideration during the regulatory permitting
751=     process.  An MOU is not a regulation, this should
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752=     be deleted.  A regulation cannot be so broad as
753=     to include any MOU that the regulatory agency
754=     feels is needed without going through a
755=     regulatory process involving the public.  If
756=     there is a specific MOU that needs to be part of
757=     the regulations, then it should be included in
758=     the regulations.
759=                 Second 6.3.2.2.1.3 requires RIB's to
760=     be configured in a strip configuration
761=     perpendicular to the direction of groundwater
762=     flow.  There is no scientific basis for this
763=     requirement.  A HSR is required and will
764=     determine mounding effects.  When we are doing
765=     all the hydrogeological tests to see how the
766=     groundwater is flowing, where it's going, there
767=     is no reason to arbitrarily make the basins in a
768=     straight line.
769=                 Section 6.3.2.2.3.2 requires all
770=     existing RIB systems with ultimate design
771=     capacity over 300,000 gallons per day to be
772=     redesigned to meet an annual average
773=     concentration of 4.0 milligrams for total
774=     nitrogen and 0.5 milligrams for total phosphorus
775=     at the end of the pipe.  That is an economic
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776=     hardship we believe.
777=                 Second 6.5.1.5.1.1 requires the
778=     layout of collection systems, including lift
779=     stations and force mains.  When you are
780=     developing a regional system you have force mains
781=     and pump stations that are not even on the site
782=     and this is the regulations governing the on-site
783=     disposal and treatment system.  And the
784=     collection systems are permitted under a separate
785=     section of the DNREC regulations.  So, it's like
786=     a dual review.  We're not sure of the benefit of
787=     having it done twice.
788=                 And the last page, Section 6.5.2.1.1,
789=     states that if a public hearing is not conducted
790=     and all requirements of the regulations have been
791=     fulfilled, a construction permit may be issued by
792=     the Department.  If all the regulations have been
793=     met, this should read the Department shall issue
794=     a permit.  If an applicant meets the regulations,
795=     it is not DNREC's option to issue a permit.
796=                 Section 6.6.3.6 requires a scientist,
797=     geologist and/or design engineer to periodically
798=     review the construction of a disposal system to
799=     ensure compliance with the design specifications.
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800=     This statement is extremely broad and
801=     expectations of each need to be defined.  It
802=     makes sense to review it, but each system is
803=     going to be different and there is really no -- I
804=     mean, how do you determine that?
805=                 Section 6.5.11.2.1.2 requires the
806=     conveyance system for a regional facility be
807=     permitted before a permit is issued.  From a
808=     planning perspective this doesn't even make
809=     sense.  You are going -- this is costly and
810=     likely to change depending on the economy and
811=     which developments need service first.  Again,
812=     this is also permitted by another section within
813=     DNREC under separate regulations and should be
814=     eliminated from this regulation.  I mean, how are
815=     you going to design a conveyance system if you
816=     don't have a place to dispose the wastewater?
817=                 Section 6.10.2 requires that a
818=     treatment and disposal permit and all force main
819=     and pumping station permits to all be issued
820=     before a regional temporary holding tank will be
821=     permitted.  I mean, the purpose of the temporary
822=     holding tank is to allow temporary service for up
823=     to five years while the planning, permits and
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824=     construction take place for the permit solution.
825=     There are points in the planning process, such as
826=     after SIR and conditional use approval, where it
827=     is evident that the system is viable.  At this
828=     point there should be an allowance for the
829=     issuance of a temporary holding tank to allow the
830=     remaining planning, permits and construction to
831=     be completed.  This regulation defeats the
832=     purpose of a temporary holding tank altogether.
833=                 Thank you for allowing me to comment.
834=     As written, the regulations will impose a
835=     significant economic burden on the regulated
836=     community and the users will bear the burden of
837=     those expenses.  We would appreciate a response
838=     for these and our previous comments.  Thanks
839=     again.
840=                 MR. SMALL:  Next I have Pat Todd and
841=     on deck Andrew Groff.
842=                 MS. PERTZOFF:  I'm not Pat Todd, I'm
843=     Lisa Pertzoff.  Pat was here and had to leave
844=     because of a prior commitment, so, I am reading
845=     her statement.  I stress that because she has
846=     used the first person singular in some cases and
847=     I will leave you a copy.  This statement is the
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848=     official statement from the League of Women
849=     Voters of Delaware from Carol Jones, our state
850=     president, and Pat Todd, who is chair of the
851=     Energy/Climate Change/Natural Resources
852=     Committee.
853=                 The League of Women Voters of
854=     Delaware thanks you for this opportunity to
855=     comment on changing DNREC regulations.  The
856=     League believes that natural resources should be
857=     managed as interrelated parts of life supporting
858=     ecosystems.  Resources should be conserved and
859=     protected to ensure their future availability.
860=     Pollution of these resources should be controlled
861=     in order to preserve the physical, chemical and
862=     biological integrity of ecosystems and to protect
863=     public health.  These are DNREC's legal charge.
864=     Carrying out this charge is dependent upon
865=     adequate law and regulation.
866=                 Executive Order 36 is timely.  The
867=     League supports scrutinizing all DNREC
868=     regulations on a regular basis to eliminate
869=     outmoded regulations that may no longer be
870=     necessary due to changed conditions, including
871=     changes in federal law and regulations.  We look
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872=     forward to each Division's fine-tuning of its
873=     regulations.
874=                 We do have some suggestions
875=     concerning this DNREC process.  Remember why each
876=     regulation was written and approved.  I, meaning
877=     Pat Todd, served on the Recycling Public Advisory
878=     Council and the State Brownfields Committee for
879=     more years than I can remember.  On both of those
880=     committees decisions about regulations were made
881=     involving all of the stakeholders and in all
882=     cases compromises were made.  Those compromises
883=     should not be forgotten.  I can speak for only
884=     two state committees, but I suspect that all the
885=     other councils and committees made decisions in
886=     the same way.
887=                 Next, take a long-term view.  Don't
888=     discard a regulation because some stakeholders
889=     say that compliance is too costly.  Keeping that
890=     regulation in place at a time when the State is
891=     trying to deal with assessing and planning for
892=     adaptation to sea level rise may save the State
893=     thousands, even millions of dollars in the
894=     future.
895=                 Third, remember that Delaware
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896=     continues to make a substantial effort to attract
897=     more green jobs, encourage tourism and so forth.
898=     If regulations are removed or weakened resulting
899=     in degradation of our environment, thereby
900=     raising public health costs because of more
901=     pollutants in our air, land and water, then
902=     Delaware will not be a state that anyone wants to
903=     move to or live in or visit.
904=                 Fourth, remember that a healthy
905=     economy is dependent on a healthy natural
906=     resource base.  Lastly, and this is written in
907=     handwriting at the end, we are requesting that
908=     you have public hearings after you are done what
909=     you are going -- after DNREC finishes this so
910=     that we are aware of what was changed and what
911=     was left alone.  The League looks forward to
912=     DNREC's endeavors to update its regulations.
913=     Thank you, again, for this opportunity to speak.
914=                 MR. SMALL:  Thank you, Ms. Pertzoff
915=     and, thank you, Ms. Jones and, thank you, Ms.
916=     Todd, a true team effort, and thank you for the
917=     comment on public hearings.  Whether there are
918=     any additional hearings beyond this one that are
919=     directly associated with Executive Order 36 I
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920=     think remains to be seen.  I will say, though,
921=     that any proposed changes that result from this
922=     will go through its own promulgation and public
923=     hearing process.  So, we are required by law to
924=     do that and I think many folks may know that, but
925=     just to reinforce the point.
926=                 Next I have Andrew Groff and
927=     following Mr. Groff I have Dwight Davis on deck.
928=                 MR. GROFF:  My name is Andrew Groff
929=     and I represent the Green Party of Delaware.  We
930=     are currently reviewing the list here that was
931=     passed out tonight on the regulations set up for
932=     review and, needless to say, we are very much in
933=     support of DNREC's operations and activities and
934=     wish to have them strengthened and applied evenly
935=     throughout the State.
936=                 It is our observation that at times
937=     it appears from our point of view that certain
938=     regulations have been politicized and exceptions
939=     made in the State which were a lack of
940=     enforcement particularly in our observations of
941=     the treatment of the Delaware City Oil Refinery.
942=     We are highly sensitive to the permitting process
943=     that is happening with that plant right now and
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944=     its incremental basis and we have experienced the
945=     previous operations of that plant years ago and
946=     we are highly concerned about the way in which
947=     that plant is being certified.
948=                 We will be actively involved in
949=     observing any changes in regulations and the
950=     applications of those regulations to any new
951=     industrial activity, particularly in relation to
952=     carbon emission industries in the State.  Thank
953=     you.
954=                 MR. SMALL:  Thank you, Mr. Groff.  I
955=     have Mr. Dwight Davis and following Mr. Davis I
956=     have Stephanie Herron on deck.
957=                 MR. DAVIS:  Thank you very much.  My
958=     name is Dwight L. Davis.  I am a resident of the
959=     City of Wilmington, lifelong resident of the
960=     State of Delaware.  I want to speak specifically
961=     about the manner in which decisions come before
962=     DNREC relative to overlapping municipalities in
963=     making decisions that impact the environment.
964=                 For an example, just last year it was
965=     reported widely in the News Journal that in the
966=     Southbridge neighborhood of Wilmington near a
967=     park that there was going to be a holding station
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968=     for cattle.  This was, in fact, voted on by the
969=     City of Wilmington's city council.  Although it
970=     was reported in the News Journal due to the
971=     Freedom of Information Act we found that it had
972=     not been given a permit with regards to this
973=     project.  Further investigation established that
974=     DNREC had already been involved in terms of
975=     providing state and federal development dollars
976=     towards this project.
977=                 It's quite confusing, if you will, to
978=     know at which point should a proposed project
979=     pull a permit especially when you are going to
980=     bring on line close to 30 acres of land right
981=     next to a park where children play.  We still
982=     have not heard any more about that project.  We
983=     are also now hearing about the expansion and the
984=     privatization, if you will, of the Port of
985=     Wilmington.
986=                 Now, we talk a lot about air, we talk
987=     a lot about water and ground, but we need to talk
988=     about human beings and this environmental
989=     injustice, if you will, in Southbridge and the
990=     Rt. 9 corridor that is already called cancer
991=     clusters.  So, we need to know what do we need to
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992=     do to get an environmental impact statement.  We
993=     need to get a health and safety plan and I think
994=     that -- I don't know what regulation, if you
995=     will, that this falls under, but it very well
996=     should fall under the United States Constitution.
997=                 And I believe that the gentleman said
998=     that the Secretary is required to take an oath
999=     and, so, if the Secretary is required to take an
1000=     oath and the United States Constitution says that
1001=     no state shall make any regulation or any law
1002=     that violates the right of its citizens.  You
1003=     know, in Southbridge up and down the Rt. 9
1004=     corridor, you know, we have a lot of families
1005=     that are dying from cancer, that are suffering
1006=     from upper respiratory diseases and some of these
1007=     plans have included monies from the Coastal Zone
1008=     Act as well as money from DNREC.
1009=                 So, I guess I really don't understand
1010=     the processes and I think I would just like to
1011=     make a suggestion that if the City of Wilmington
1012=     is in the process of making a decision that
1013=     ultimately is going to have to come before DNREC
1014=     that they should be required to submit that to
1015=     DNREC first so, therefore, DNREC can have a look-
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1016=     see, if you will, especially with us talking
1017=     about selling our port, privatizing our port to a
1018=     corporation, Kinder Morgan, that operates and
1019=     owns something like 75,000 miles of LNG and that
1020=     just the common person knows that the
1021=     privatization of the port, which was initially
1022=     discussed that it was going to have investments
1023=     over half a billion is now down below 100
1024=     million.  It's just a lot of conflicting and
1025=     confusing signs and symbols coming from our
1026=     State.
1027=                 Now, it also impacts the, for
1028=     example, the cattle staging of a facility.  You
1029=     know, just my looking into it I realized that
1030=     cattle emit approximately so many gallons of what
1031=     is that toxic -- what is it called?  Nitrogen?
1032=     Methane.  If you are talking about thousands of
1033=     heads of cattle right next to a park and each
1034=     emitting methane gas, you know, into the air,
1035=     into water, et cetera, et cetera, and families
1036=     live in this area.
1037=                 I hear that the riverfront, bricks
1038=     and mortar of the riverfront, and everybody
1039=     seemed to be excited with that, but we also read
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1040=     in the paper where the developers of the
1041=     riverfront were being essentially excused for not
1042=     maintaining the sites, whether, you know, it was
1043=     -- I think it was a duck there at that time.
1044=                 And, so, I guess I really don't know
1045=     who is doing the policing of these projects, but
1046=     I do know that our families are dying.  There are
1047=     children that are being born asthmatic and then
1048=     we're in between what is going on in Delaware
1049=     City and what is going on coming down from the
1050=     old Sunoco company.  So, who is responsible for
1051=     this?
1052=                 So, I believe that there needs to be
1053=     a health and safety plan and the anticipated
1054=     cost, expected cost, of keeping us healthy needs
1055=     to be added onto the development project.  So,
1056=     I'm not a scientist or anything like that, but I
1057=     do know that we want to breathe and we want to
1058=     have our children to play.  In Southbridge, you
1059=     know, we only have nine and a half acres of green
1060=     space.  So, if you are talking about 30 acres of
1061=     cattle staging, that's three times as much as our
1062=     children have to play.
1063=                 So, you know, I don't know how you
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1064=     will respond to what I'm saying, but I just hope
1065=     -- and I just want to thank the Governor for
1066=     giving us this opportunity through his Executive
1067=     Order that privatization -- and I didn't even
1068=     mention the coal.  They got a coal plant and we
1069=     got the compost plant.  All of this is
1070=     essentially pushing the people out of their
1071=     homes, you know?  I mean, we thought we was
1072=     smelling one thing and we were smelling something
1073=     else and our families is dying.
1074=                 So, if you guys got the money we
1075=     appreciate you doing a health and safety plan,
1076=     environmental impact statement and contact the
1077=     City of Wilmington and New Castle County so you
1078=     can begin to do a comprehensive plan,
1079=     comprehensive planning, and help the families and
1080=     the citizens to be able to, you know, have a
1081=     quality of life.  Thank you very much.
1082=                 (Audience applause.)
1083=                 MR. SMALL:  Thank you for your
1084=     comments, Mr. Davis.  I will tell you on your
1085=     issue of cattle staging operations I'm a little
1086=     familiar with that and as far as I know the
1087=     Department has no applications in front of it on
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1088=     that facility at this time.  I can tell you that.
1089=     Next I have Stephanie Herron and following her I
1090=     have Tony Nerlinger.
1091=                 MS. HERRON:  Stephanie Herron,
1092=     H-E-R-R-O-N.  I don't have a statement prepared
1093=     and I'm speaking for myself here, but I just
1094=     wanted to say that I totally agree with this guy
1095=     and while I don't think that the port
1096=     privatization is currently in front of DNREC I'm
1097=     also outraged about that process and I would like
1098=     to take the opportunity to ask the Department
1099=     rather than pointing out a specific regulation
1100=     that I would like changed maybe to implement or
1101=     enforce some of its current regulations.
1102=                 We, myself and some other
1103=     environmentalists, are pretty upset at the lack
1104=     of normalized regulations for DNREC hearings.  I
1105=     noted that the first Executive Order 36 hearing
1106=     in Sussex County that adequate notification of
1107=     the hearing was not at all the case.  I don't
1108=     think that citizens of Sussex County or Delaware
1109=     residents found out about any of these Executive
1110=     Order hearings to be honest.  The first hearing
1111=     was posted on-line the day of the hearing as I
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1112=     previously pointed out.
1113=                 This hearing that we are at currently
1114=     was changed about two weeks beforehand and given
1115=     very little notice of the change.  Nobody that I
1116=     talked to personally told them that the hearing
1117=     was tonight rather than last night knew.  They
1118=     were all very confused about this.  They thought
1119=     this hearing was last night at six.
1120=                 Last week a DNREC hearing on the
1121=     refineries permit was noted to Amy here the
1122=     morning of the hearing, which she requested.  So,
1123=     I think that is definitely grounds for
1124=     rescheduling of a hearing, but it was not.  The
1125=     public comment period was extended by one week,
1126=     but Ms. Roe in front of me was notified she was
1127=     responsible for notifying people if they wanted
1128=     to submit a comment they would have one week and
1129=     I feel that was a neglect of the Department's
1130=     duties.
1131=                 I would also like to see the
1132=     Department implement the Coastal Zone Regulations
1133=     that were developed in 1999 and have yet to be
1134=     implemented and I think it is the responsibility
1135=     of the Department to implement regulations to go
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1136=     with the chronic violator status rule that passed
1137=     the Delaware legislature, but regulations have
1138=     yet to be established.  So, that's it.
1139=                 MR. SMALL:  Thank you, Ms. Herron.
1140=     Thank you.  Now we have Tony Nerlinger to be
1141=     followed by Amy Roe.
1142=                 MR. NERLINGER:  I'm a lifelong
1143=     resident of Wilmington and Delaware and I have a
1144=     degree in biology from the University of
1145=     Delaware, a former high school science teacher.
1146=     Also, I build and develop and I just went through
1147=     the process.  I'm building a duplex, oceanfront
1148=     and North Bethany Beach, and I'm going to keep
1149=     one of them and I'm going to sell the other one
1150=     so if anyone knows anyone looking for an
1151=     oceanfront townhouse.
1152=                 Going through this process and I
1153=     don't know if you have ever come across something
1154=     where someone says to read something and they
1155=     tell you it says one thing and you read it over
1156=     and you read it over and I can't see how it says
1157=     that.  Then, you go and get an engineer, two
1158=     architects and a number of other people to read
1159=     it and they come to the same conclusion, it
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1160=     doesn't say that.  It kind of drives you crazy
1161=     and I think in terms of taking our people's time
1162=     and maybe I am going to submit this in writing
1163=     and it concerns some of the things that I came
1164=     across getting a permit process through DNREC.
1165=                 One of them specifically is
1166=     cantilevering of decks and not that -- I didn't
1167=     know about the Sussex County meeting.  I found
1168=     out about these meetings after having seen the
1169=     results of the Sussex County where down in Sussex
1170=     County I think they're a little bit more
1171=     concerned with cantilevering a deck.
1172=                 More so than being specifically the
1173=     idea of cantilevering a deck or not it's -- you
1174=     wonder how indicative it is and it really
1175=     emphasizes the importance of reviewing the
1176=     positive and negative aspects of some regulation
1177=     that had been implemented over 30 years ago.
1178=     Then, when I asked DNREC officials about it and
1179=     the response they give me to read and when I read
1180=     it I say that doesn't address this.  I was hoping
1181=     the form of this would be where the public would
1182=     come in and maybe ask a question and have from
1183=     each section representatives from DNREC to answer
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1184=     in a public way those questions.
1185=                 Because I've actually requested to
1186=     meet with three representatives from DNREC and,
1187=     to be perfectly honest with you, I was please
1188=     explain to me how this could have anything to do
1189=     with cantilevering decks.  Without going through
1190=     the whole process of it it really doesn't
1191=     emphasize and is a poster child for why these
1192=     regulations need to be reviewed and I will submit
1193=     that in writing.  If anybody wants to know about
1194=     cantilevering decks after this is over, I'll be
1195=     glad to tell you.  So, it really needs to be
1196=     reviewed because it doesn't make sense.
1197=                 That cantilevering decks, for
1198=     example, it is contrary to FEMA regulations,
1199=     contrary to National Flood Insurance regulations,
1200=     contrary to a structural engineer writing about
1201=     it, how it doesn't disturb the beach putting
1202=     decks on piles rather than cantilevering, but
1203=     it's safer for everyone involved and the
1204=     structures to have them on piles, yet DNREC
1205=     requires you to put it on cantilevers.
1206=                 The other thing I came across that I
1207=     think needs to be addressed in terms of coming
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1208=     across a situation where a Sussex County official
1209=     for stormwater management, the official for
1210=     Sussex County, head of planning, DNREC
1211=     representatives, the homeowners association for
1212=     this townhouse community all agree that taking
1213=     two truckloads of sand from over here and putting
1214=     it to re-establish the dune on the property next
1215=     door made a whole heck of a lot of sense; but, my
1216=     response approaching DNREC with it was that,
1217=     well, you are going to have to go through the
1218=     permit process again.  Of course, that permit
1219=     process took six months to go through.
1220=                 In reading some of the things through
1221=     DNREC that Governor Peterson implemented, and I
1222=     can't remember what it was, where I read it, but
1223=     in the last two paragraphs he said that all
1224=     aspects of the situation must be taken under
1225=     consideration when making a decision, that you
1226=     got to have the flexibility to make some
1227=     decisions.  So, I will submit this in writing
1228=     before the March 1st and thank you for your time.
1229=                 MR. SMALL:  Thank you, Mr. Nerlinger,
1230=     and it does sounds like some follow-up is in
1231=     order with your specific situation.  So, I now
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1232=     have Amy Roe to be followed by -- please help me
1233=     with the first name.  It looks that the last name
1234=     is August?
1235=                 MR. AUGUST:  Yes, Bernie August.
1236=                 MS. ROE:  Hello, my name is Amy Roe
1237=     and I would like to thank you for having this
1238=     hearing here and I would like to thank all the
1239=     DNREC staff who are here tonight to hear what
1240=     everybody has to say.  I just have a question.  I
1241=     don't know if it's appropriate to ask a question
1242=     in a hearing like this, but -- I'm representing
1243=     myself, by the way, I'm not speaking for any
1244=     organization tonight.  How and when will the
1245=     public record from these records be made
1246=     available and the written and on-line submitted
1247=     comments be made available to the public?
1248=                 MR. SMALL:  Thank you for the
1249=     question, Ms. Roe.  And this came up before the
1250=     meeting and I'm remiss not in having addressed
1251=     that.  We have had some requests for the
1252=     transcripts.  So, when we receive the transcript
1253=     from tonight's hearing we will post those and we
1254=     will in terms of written comments we will make
1255=     every effort to get those up expeditiously.  I
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1256=     can't tell you exactly when that will be
1257=     following March 1st.  We would like to get all of
1258=     them in and then we will make a valiant attempt
1259=     to make sure they all get posted.  That should be
1260=     doable, so, thank you for the request.
1261=                 MS. ROE:  Thank you for clarifying
1262=     that.  I wanted to just start my statement here
1263=     by quoting the Executive Order because I think
1264=     it's very important to hear and that is that it
1265=     intends to reduce impediments to economic growth
1266=     and improve the efficiency of state government.
1267=     It is appropriate for state agencies to conduct a
1268=     periodic focused and targeted review of areas in
1269=     which the existing regulations may be reduced or
1270=     streamlined.  So, I'm not here to do that.
1271=                 Instead, I think it's very important
1272=     to protect and improve and enhance environmental
1273=     regulations.  I want to thank Vic Singer and
1274=     Elizabeth Brown and I want to thank Dwight Davis
1275=     for your comments tonight and I want to second
1276=     those comments.  I think it's important to also
1277=     note that the resources of this State belong to
1278=     the people.  They do not belong to government
1279=     officials.  They are managed by government
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1280=     officials in the public trust and it's incredibly
1281=     important to keep that in mind because protection
1282=     of health, protection of environmental quality
1283=     for future generations, should be at the
1284=     forefront of the minds of regulators in every
1285=     decision they make.
1286=                 While this Executive Order 36 is the
1287=     task that you have at hand today I just want to
1288=     mention there is another Executive Order at the
1289=     federal level that is incredibly meaningful that
1290=     should perhaps be considered in Delaware and
1291=     that's the February 11, 1994 Executive Order
1292=     12898 that was signed by President Clinton that
1293=     required every agency to collect data on
1294=     environmental injustice, how it impacts on low
1295=     income communities, and to collect the data and
1296=     consider it in every decision at every level of
1297=     every agency in Federal Government.  If something
1298=     like that were to take place in Delaware, we
1299=     would be in a much different place and I would
1300=     feel much more secure.
1301=                 There are a few regulations I would
1302=     like to speak to.  Specifically, the first one is
1303=     the chronic violators regulation.  On July 30th
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1304=     of 2012 I wrote a letter to the DNREC Secretary
1305=     asking that the Delaware City Refinery be
1306=     assigned chronic violator status and this is
1307=     because now if you total all of the violations
1308=     that they have had since the new owners have
1309=     taken over, they have violated their permits 40
1310=     times and they have emitted toxic releases over
1311=     44 times, including last week 3,000 pounds of
1312=     sulfur dioxide for an undisclosed -- per day for
1313=     an undisclosed period of days.  So, we have to
1314=     find out how many days that went on in that
1315=     plant, release of 3,000 pounds of the toxic
1316=     hazardous chemical per day.
1317=                 Anyway, the reply I got from Mr.
1318=     Mirzakhalili on the 23rd of August said that I
1319=     had to use this opportunity to make a statement
1320=     to that effect.  So, I am here today to do that
1321=     five months later.  I'm here to ask that chronic
1322=     violator regulations be enforced in the State of
1323=     Delaware.  That we have an out-of-state
1324=     corporation running a business in Delaware that
1325=     is emitting thousands of pounds of toxic
1326=     chemicals into areas where people are raising
1327=     their families and they don't have a chronic
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1328=     violator status assigned to that is in my opinion
1329=     a crime.
1330=                 There should be a process in which
1331=     the public can petition DNREC to have chronic
1332=     violator status assigned to an agency.  And that
1333=     there is no air quality monitoring for air toxins
1334=     at the defense line of that facility or
1335=     residential areas means there is no way to know
1336=     the health impact that that has.  As I'm sure you
1337=     are well aware the census tract around that
1338=     refinery is considered a high cancer census
1339=     tract.
1340=                 So, specifically for the Delaware
1341=     City Refinery, but also for other polluting
1342=     industries in the State of Delaware, it's
1343=     incredibly important to have a process that
1344=     prioritizes public health in the management of
1345=     the resources, the air.  The air of this State
1346=     and the air quality of this State belongs to all
1347=     of us.  It's only managed by government.
1348=                 The second point that I wanted to
1349=     make is the importance of the Coastal Zone
1350=     regulations and, as Mr. Singer has already
1351=     explained, the need to have meaningful indicators
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1352=     and to enforce the regulations that are on the
1353=     books.  I think that that process, that it hasn't
1354=     taken place, has meant that there has been an
1355=     enormous amount of industrial expansion at the
1356=     refinery that has not been checked by any health
1357=     indicator, any biological indicator, any river
1358=     indicator and we have the Coastal Zone Act to
1359=     protect us from that kind of thing and to measure
1360=     the impact that it is having on health and to use
1361=     science-based information to make informed
1362=     decision-making and that is not being done and I
1363=     would really like to see that take place.
1364=                 Just to summarize also on the hearing
1365=     issue, the first hearing, that wasn't put on the
1366=     public meeting calendar of the State until the
1367=     day of that this hearing.  The date was changed
1368=     without any special notice going out that there
1369=     was a date change.  This is a constant issue
1370=     especially recently with DNREC public hearings
1371=     and consistent standards are desperately needed.
1372=     So, I would appreciate that as well.  Thank you.
1373=                 MR. SMALL:  Thank you, Ms. Roe.  Next
1374=     I have Mr. August and to be followed by David
1375=     Carter.
fmt=pb
1376=                 MR. AUGUST:  Hello, my name is Bernie
1377=     August.  I'm representing myself.  I've been
1378=     involved in activism in Delaware for over
1379=     35 years and I am an antinuclear activist.  The
1380=     health of the Delaware estuary is very important
1381=     to our organization because of the indigenous
1382=     intakes of several nuclear plants and the draw of
1383=     water out of the Delaware Bay and the pollution
1384=     and mercury it causes on our Delaware Bay
1385=     watershed.  Delaware according to the Chamber
1386=     Department of Commerce in 2008 we had a 62
1387=     billion dollar outflow with our State of monies
1388=     and adjusted for inflation from 2008 is,
1389=     actually, 49 billion dollars.  Delaware's growth
1390=     rate was .05 nominal terms in 2008 when compared
1391=     to 2007.  These are statistics I could get off
1392=     the web.
1393=                 Delaware ranks 40th largest in the
1394=     United States behind Hawaii and just ahead of
1395=     West Virginia.  Finance and insurance are our
1396=     leading State economy factors.  Contributed 20
1397=     billion dollars in economic development in 2008
1398=     and that's 32.3 percent of the total economic
1399=     output of Delaware.  Coming in second adding to
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1400=     that is Delaware's 7.5 billion dollar state
1401=     sector, which was responsible for 12.1 economic
1402=     growth in 2008.  The reason why I'm bringing all
1403=     this up is the regulations that are in place just
1404=     for those sectors alone are really not being
1405=     enforced, that's why we have economic scandals
1406=     going on in this Country.  Delaware is a big
1407=     money sieve.  The money comes into Delaware and
1408=     goes offshore.  We're like a Cayman Island here.
1409=     It benefits the one percent.  It doesn't benefit
1410=     any of us here.  The money goes offshore.
1411=                 We have a bunch of holding laws in
1412=     Delaware for polluters, drug gangs and also for
1413=     criminal activity that happens in our State
1414=     legally under the guise of holding companies.
1415=     The reason why I'm bringing all this up is
1416=     because to me the fix is already in on trying to
1417=     deregulate the industrial -- for industry and
1418=     interest groups, corporations, electric utilities
1419=     and it's just kind of disgusting.
1420=                 Mr. Singer has worked his entire life
1421=     on the Coastal Zone Act.  There are laws supposed
1422=     to be applied to all residents and to all
1423=     businesses in the State and it's not being
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1424=     applied.  Otherwise, you wouldn't be having the
1425=     huge cancer clusters.  The health risks and
1426=     health costs associated with all this is
1427=     enormous.  None of this is being taken into
1428=     consideration of the externalities of this
1429=     deregulation scheme by the Markell
1430=     administration.
1431=                 This goes back at least to 1992 when
1432=     Senator Tom Carper was Governor, Tom Carper, and
1433=     he started whittling away our coastal zone.  I
1434=     know firsthand about the special interest groups
1435=     because I was the only person involved in utility
1436=     deregulation in this State and I was fighting
1437=     that and now we have increases in our electric
1438=     rates for no reason.  We are paying exorbitantly
1439=     high gas rates above everybody else locally
1440=     around us.  Also, we have an energy policy ranked
1441=     second to someplace like South Carolina where
1442=     they are including the cost of building nuclear
1443=     plants on people before they even construct it.
1444=     This is called cost in work progress.  I'm
1445=     referring to blue managing.
1446=                 So, what is going on in Delaware is
1447=     we keep feeding and feeding and feeding the
fmt=pb
1448=     beast.  Our health rates are going to continue to
1449=     get worse.  Our Delaware has slipped in Forbes
1450=     magazine quality of life index from environmental
1451=     and quality of life from 38 to 42 out of 50
1452=     states, it dropped.
1453=                 So, I would like to understand to
1454=     that the Governor should realize that every
1455=     deregulation scheme he has come up with and the
1456=     democrats and Republicans before this time have
1457=     degraded the health and quality of our life in
1458=     this State and as a resident I'm getting damn
1459=     tired of it.  Thank you.
1460=                 MR. SMALL:  Thank you, Mr. August.
1461=     Now I have Dave Carter and on second I have Bill
1462=     Dunn, I believe.
1463=                 MR. CARTER:  Thank you.  My name is
1464=     Dave Carter and I am speaking as conservation
1465=     chair for the Delaware Audubon Society.  I want
1466=     to thank you for this opportunity to speak
1467=     tonight.  I would like to make some comments and
1468=     suggestions on the review of the authorities and
1469=     the efforts under Executive Order 36 to
1470=     streamline environmental regulations.  Delaware
1471=     Audubon Society is a statewide chapter of the
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1472=     National Audubon Society with a little over 2,000
1473=     members in the State of Delaware and we are
1474=     focused on protection of the Delaware Bay and
1475=     coastal zone at this time.
1476=                 We do appreciate the need to conduct
1477=     reviews of the regulations, but we also believe
1478=     that the structure and approach and the way the
1479=     review processes are undertaken is critical to
1480=     making the effort successful or even useful and,
1481=     in particular, of any benefit to Delawarians,
1482=     both regulated side and the regulatees.
1483=                 So, I would like to talk a little bit
1484=     about our concern about the process and the
1485=     analytical framework at the outset because I
1486=     think it's really important and make some
1487=     recommendations.  I then would like to add a
1488=     couple things that I think are completely
1489=     overlooked by the process that are every bit as
1490=     important and probably more important than the
1491=     actual written authorities.
1492=                 These are prerequisites for
1493=     regulatory changes, they have to do with
1494=     institutional capacity to implement them and
1495=     management and operation of regulations.  There
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1496=     is the actually what is written on paper and the
1497=     way I should implement use and manage.  Those two
1498=     must be considered hand in hand and very directly
1499=     if you are going to have any measurable
1500=     improvements that meet objectives of the targets
1501=     of both protection of the environment and
1502=     consideration of the economy.
1503=                 Finally, we will provide some
1504=     authority that we think needs to be expanded and
1505=     strengthened and updated and again list several
1506=     we just wish that DNREC would step up and
1507=     actually implement what is on the books.
1508=                 First, let me talk about some of the
1509=     concerns we have that we think the approach is a
1510=     little bit misguided as a public policy review.
1511=     The one benefit I see from it I'm developing a
1512=     course curriculum environmental concept for a
1513=     grad level course and I think it sets a wonderful
1514=     example of how not to approach environmental
1515=     improvements.  We are very concerned about the
1516=     lack of a clear analytical framework for the
1517=     policy review.
1518=                 When you look at the web-based data
1519=     collection and the very nature of the way the
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1520=     Executive Order was written it creates a severe
1521=     anti-environmental analytical bias, one I'm not
1522=     sure will be easily overcome.  Our staff will try
1523=     to do that, but it's going to be very difficult
1524=     if you use many of the comments and the
1525=     approaches laid out.  We really need a more
1526=     thoughtful and balanced review and that's what is
1527=     needed to get public policy that is meant to
1528=     address all the public's needs, not just one
1529=     particular sector.
1530=                 The biased review oversimplifies the
1531=     problems in a way that provides a very high
1532=     potential for misguided recommendations coming
1533=     out of this and we have to be careful with that.
1534=     Keep in mind environmental regulations are often
1535=     highly technical, extremely complex and
1536=     interwoven with a lot of other both environmental
1537=     policies and regulations as well as social and
1538=     economic issues and you need to consider all of
1539=     those in the public policy process to get
1540=     anything effective and useful and some type of
1541=     useful changes and improvements.  Also, the
1542=     process to evaluate all of the public benefits
1543=     and then look at what some negative impacts are.
fmt=pb
1544=                 We give environmental permits because
1545=     we are degrading the environment and have to
1546=     trade that off by other societal benefits.
1547=     That's why we give them.  It's an environmental
1548=     degradation permission slip is what it basically
1549=     is and we have to be really thoughtful in how we
1550=     do that and consider what the intent was and not
1551=     throw the baby out with the bath water.
1552=     Otherwise, we get a lot of negative consequences
1553=     from really poorly considered changes.
1554=                 What really bothers me is that this
1555=     is not the first time Delaware has had to deal
1556=     with this.  We have been through it several
1557=     times.  Under the Castle administration we went
1558=     through it and Toby Clark and the former governor
1559=     went through a huge process where we worked hand
1560=     in hand to develop things like the Environmental
1561=     Compliance Reference Guide working with the
1562=     Delaware Contractors Association to increase our
1563=     speed of education and understanding not just of
1564=     the regulated community, but help many of the
1565=     regulators understand some of the issues and some
1566=     of the problems that others were experiencing so
1567=     you could get that mutual understanding and
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1568=     mutual learning and actually get some positive
1569=     changes while also developing tools.
1570=                 They did the same type of guide for
1571=     the agricultural community.  We need to let them
1572=     kind of work through it and get the type of
1573=     thoughtful approaches and things we need by
1574=     bringing those groups together, expanding the
1575=     educational process and making a change.
1576=                 What I would like to talk about now
1577=     is a concern we have about prerequisites because
1578=     I really feel we may be reacting, a knee jerk
1579=     reaction, and maybe treating symptoms and not the
1580=     cause of the problems.  These concerns are really
1581=     critical to be addressed and most serious are
1582=     policy implementation capacity.  Do you have the
1583=     resources to implement what is on the books and
1584=     until you know whether you do or don't, do you
1585=     have the staff?  Do you have the funding?  It
1586=     makes absolutely no sense to consider changing
1587=     them.  You have to first see whether or not it
1588=     has had a chance to work and I will argue in many
1589=     cases they are not being given a chance to work.
1590=                 Undue political influence in policy
1591=     making also is the second issue that needs to be
fmt=pb
1592=     addressed up front and I will point out again
1593=     until these are addressed I can't support much in
1594=     the way of anything that would weaken
1595=     regulations.
1596=                 The adequate program implementation
1597=     is quite simple.  There has been no fee increase
1598=     in permit fees since 1991.  That significantly
1599=     limits the resources to effectively manage the
1600=     programs and causes problems.  You can't
1601=     adequately and competently evaluate the
1602=     regulations and problems with the text on paper
1603=     if you haven't given them the adequate resources
1604=     to be implemented and for those concerns about
1605=     the regulations good business people know you get
1606=     what you pay for, and, if you want a cut rate
1607=     permitting process, we will live with it.  If you
1608=     want the job done right, spend a few more nickels
1609=     and make sure it gets done right.
1610=                 I understand that's an issue of the
1611=     General Assembly, but I really hope knowing this
1612=     is a major, major problem with the regulatory
1613=     process that any report to the Governor and
1614=     anything the Governor sends to the General
1615=     Assembly points it out.  They have a
fmt=pb
1616=     responsibility here and they are failing and
1617=     until that problem is fixed it is irresponsible
1618=     to press to underline some of these regulations
1619=     and change them on an economic basis.
1620=                 The second concern I have is the
1621=     undue influence and lack of transparency and the
1622=     need for transparency improvements.  Any public
1623=     policy must be transparently reviewed and
1624=     approved as you go through the public process
1625=     similar to what is happening tonight and then
1626=     they must be allowed to be implemented without
1627=     special interest on these issues.  That's hard to
1628=     do in Delaware.  It's the Delaware way, everybody
1629=     knows everybody, you scratch my back, I'll
1630=     scratch yours, give me the Goddamn permit.
1631=                 In DNREC most big regulatory
1632=     decisions and delays are really because of the
1633=     political influence.  For years and years the
1634=     staff knew where they wanted to go with the
1635=     deepening channel.  That's politics.  That's not
1636=     the regulation.  The political meddling creates
1637=     severe inequities and injustices.  Those with the
1638=     most influence get a better deal.
1639=                 It also creates a DNREC culture in
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1640=     which professional staff feel overly constrained
1641=     and unable to use discretion based on the permit
1642=     context.  So, they read those permits, cling to
1643=     them closely because it creates a fear that, you
1644=     know what, if you go out of that box and you
1645=     allow a cantilever in this spot or that spot you
1646=     can't be assured because of the politics that
1647=     anybody has your back.  And that's a really scary
1648=     precedent that needs to be corrected culturally.
1649=                 And DNREC has spent tens of thousands
1650=     -- hundreds of thousands of dollars trying to
1651=     create a culture of trust where there are simple
1652=     things that create trust in your management
1653=     regime and direction that need to be improved
1654=     starting with openness on this and removing the
1655=     politician from the regulatory process.  I think
1656=     it's pretty easy to rectify the situation and I
1657=     think it can be done simply.
1658=                 For every single permit every inquiry
1659=     into the permit, its status or concerns about it,
1660=     should be required to be posted on-line on the
1661=     Internet as part of the record, make it public,
1662=     at least make it transparent when people are
1663=     calling and you are getting comments.  And that
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1664=     needs to be not only public inquiries, but all
1665=     elected officials they contact should be posted
1666=     with what their questions and concerns were.  All
1667=     appointed officials even within DNREC the staff
1668=     should be required to list them.  Any other
1669=     government staff they should be listed on the
1670=     Internet and the Governor's office and that
1671=     should resolve this.  Every time they call about
1672=     a permit list the staff person or who called and
1673=     put it on the Internet.
1674=                 During a 2008 campaign speech Jack
1675=     Markell talked about sunshine being an amazing
1676=     disinfectant.  We need to disinfect the very
1677=     contaminated permitting process in Delaware and
1678=     we need to do that by transparency.
1679=                 I'm going to try and wrap this up
1680=     now, I apologize for the time, with a list of
1681=     some regulations that need to be improved and
1682=     implemented or at least promulgated.  This is not
1683=     all the things at least my board of directors
1684=     thought we should include in this, but we were
1685=     trying to keep this to five pages.  Some of them,
1686=     of course, include the Delaware Coastal Zone Act
1687=     and, particularly, fully implementing the coastal
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1688=     zone environmental indicators which have been
1689=     ignored for over a decade.
1690=                 A few months ago I wrote a letter to
1691=     the Cabinet Secretary, four pages worth, about
1692=     the implications and, interestingly enough, how
1693=     that expanded down through the Rt. 9 corridor as
1694=     well as the Southbridge area and I'm going to
1695=     read that paragraph, just one paragraph, on Page
1696=     3, "While we are deeply concerned about the
1697=     Delaware City, Delaware Audubon Society's concern
1698=     is much larger and extends statewide throughout
1699=     the entire Coastal Zone.  Similar exposure and
1700=     public health concerns have been expressed by
1701=     communities around the Indian River to the south.
1702=     In the decade since the recommendation of
1703=     environmental indicators, these concerns have
1704=     also been expressed from communities like
1705=     Claymont, Southbridge, Holloway Terrace, Hamilton
1706=     Park, Eden Park, East Side of Wilmington,
1707=     Riverside, Edgemoor, and other areas.
1708=                 "Many of these communities include
1709=     some of the State's most socially and
1710=     economically vulnerable citizens.  Failure to
1711=     adequately implement the coastal zone indicators
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1712=     program, especially to measure the potential
1713=     impacts to vulnerable communities located near
1714=     heavy industry, can be viewed as an environmental
1715=     injustice by DNREC."
1716=                 And I would state tonight hearing
1717=     what I've heard from the gentleman from
1718=     Southbridge and other communities that DNREC's
1719=     continued failure is a direct act of
1720=     environmental injustice.
1721=                 We also would like to see improvement
1722=     to the NPDES permit program, particularly, for
1723=     enhancing a way to deal with the stalled and
1724=     ineffective use of 316B provision for impingement
1725=     and entrainment.  Currently the refinery is
1726=     harvesting more than our commercial and
1727=     recreational fisherman harvest combined and we
1728=     think that's an atrocity that needs to be
1729=     handled.  If we can't handle it through the EPA
1730=     program, I would hope we would find a way to
1731=     strengthen under Chapter 60 some of the other
1732=     environmental regulations and statutes that
1733=     actually more directly address this issue and
1734=     press them into the direction of a flow-through
1735=     system, which they refuse to do.
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1736=                 We would like to see more progress as
1737=     was promised by Candidate Markell in 2008 on
1738=     freshwater wetlands regulations.  I have a copy
1739=     of that and it will be included in the record of
1740=     where he committed to do that in the News
1741=     Journal, but has failed to do so.
1742=                 I also have concerns about the
1743=     chronic violators statute and regulations.  We do
1744=     understand that this was really gutted by a legal
1745=     opinion from a member of the Attorney General's
1746=     Office.  We would encourage DNREC to at least
1747=     press forward despite that to, if nothing else,
1748=     exercise the judicial prerogative in the
1749=     clarification of where we need to exercise
1750=     legislative prerogative.  Currently whether it's
1751=     the refinery or some of the others we should not
1752=     be in a situation where it's considered a more
1753=     profitable business proposition to just violate
1754=     things and deal with the court and the fines than
1755=     it is to actually follow the law and that's what
1756=     the environmental chronic violator law should do,
1757=     make it so that it is just better off if you
1758=     actually follow the law.
1759=                 I also want to talk a little about
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1760=     regulations governing beach protection and we
1761=     need to update and periodically.  Not having that
1762=     update and clear line of where the beach setbacks
1763=     are adds a lot of confusion.  We are asking for
1764=     ten's of millions, hundreds of millions of
1765=     dollars, for beach setbacks under Sandy trying to
1766=     exploit the prices to do that without actually
1767=     looking where we are and where we need to be.  We
1768=     tried to do this in DNREC a few years ago
1769=     spending over $100,000.00.  Having no maps it
1770=     didn't get passed.
1771=                 I don't think any sand should be
1772=     appropriated by Congress until that setback line
1773=     is updated.  We have a responsibility to update
1774=     those lines and move forward with them.
1775=                 Some other legislation I know you are
1776=     dealing with regulations that my board is
1777=     interested in is the Delaware Endangered Species
1778=     Act and expanding it beyond just the prohibition
1779=     to protect some of those species, but to actually
1780=     protect some of those species that are in peril
1781=     in Delaware.
1782=                 And also some changes under Title 7
1783=     to public land and open space.  In particular we
fmt=pb
1784=     are deeply concerned about a current trend of
1785=     interest in alternative uses of those properties.
1786=     We have over the last few years seen a lot of
1787=     debate and interest in spray irrigation on those
1788=     lands.  We recently saw some proposals of
1789=     developers for trading of stream conservation or
1790=     trying to put some stormwater basins on that
1791=     land, the renaming in that land we think for
1792=     privileged individuals of the State and what we
1793=     would like to see is every tract name be posted
1794=     on the Internet, updated regularly with a set of
1795=     data fields that I have in the letter that I'll
1796=     submit in writing to you.
1797=                 You know, parks and recreation,
1798=     30,000, fish and wildlife 60,000 acres,
1799=     $10 million a year, it's not that much to
1800=     actually have that information indicator be made
1801=     public.  In fact, it only costs about $200.00
1802=     because that what charges me.  But I don't think
1803=     I need to pay $200.00 for FIOA, I think it should
1804=     be publicly available and I would like that
1805=     information put into a spread sheet and posted on
1806=     the Internet and updated every year when the
1807=     $10 million is appropriated.
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1808=                 They're a list of the concerns.  I
1809=     will provide you a written comment with a series
1810=     of attachments here and depending on what my
1811=     board decides we may add some more specific
1812=     comments on additional regulations.
1813=                 MR. SMALL:  Next up I have Bill Dunn,
1814=     and we are getting near the ends, folks, to be
1815=     followed by I believe the name is Sharon Farris
1816=     on deck.
1817=                 MR. DUNN:  I'm Bill Dunn and I'm
1818=     president of a group called The Middletown
1819=     Limestone Civic Alliance.  It's a regional
1820=     community civic umbrella in New Castle County.
1821=     On the front end I wanted to comment to Mr. Small
1822=     in that one of your sister departments, DelDOT,
1823=     as they have received comments about proposed
1824=     regulation changes and stuff dating back to
1825=     October, I mean, after the Governor had passed
1826=     his edict or whatever you want to define it as
1827=     they have responded to them and posted them
1828=     on-line as those comments came in.  I don't see
1829=     any reason why DNREC should take any more time
1830=     than any other Departments that reports to the
1831=     Governor, and, accordingly, as these comments
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1832=     have come to you this evening and the ones that
1833=     came to you in Sussex County and Kent County
1834=     responses to those comments should go on-line
1835=     immediately or as soon as possible.  I don't
1836=     quite understand why the Department is dragging
1837=     their feet or appearing to be dragging their
1838=     feet.
1839=                 This evening I really didn't plan on
1840=     commenting.  I was looking for more specific
1841=     information about the meeting and where it was
1842=     being held and I came across a proposed change
1843=     that was signed by the Secretary in December.  It
1844=     was originally proposed February 12, 2012
1845=     regarding land disposal restrictions on chemical
1846=     waste disposals and it appears it's the bringing
1847=     in line with the EPA and you go through a whole
1848=     series of chemicals in which all kinds of --
1849=     chlorobenzene, methylene chloride, MEK, phenol,
1850=     pyridine, all these things, some of them seem to
1851=     reflect that they're consistent with what DNREC
1852=     has had in place previously.
1853=                 Others are reflective of a change
1854=     that has occurred in those regulations regardless
1855=     of whether we are talking about wastewater, bag
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1856=     house dust, liquid waste, numerous things.  There
1857=     have been a dramatic number of changes and I
1858=     believe the Secretary signed it in December.  So,
1859=     at this point it's 20 days past his signature,
1860=     so, more or less it's law.
1861=                 I'm comfortable with improvements in
1862=     regulations and their consistency with the EPA up
1863=     until the point where what we are doing is
1864=     loosening some of our regulations in order to
1865=     bring them in line with the EPA.  It is not
1866=     clearly distinguishable as to how that applies in
1867=     this circumstance.  What I would like the
1868=     Department to do is to go through these
1869=     regulations and define where it has been a
1870=     loosening of DNREC's regulations over these
1871=     chemicals that are listed here and which ones
1872=     have been in strict tightening of those
1873=     regulations.  I think they're very important.
1874=                 Delaware with our deep history in
1875=     chemistry, one that actually provides me an
1876=     income and takes care of my family, really needs
1877=     to do everything they can to be as responsible
1878=     these days as possible in how they handle
1879=     chemicals and we should do anything other than
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1880=     loosen regulations.  That's it, thanks.
1881=                 MR. SMALL:  Next I have Sharon Farris
1882=     and then the last speaker I have signed up is
1883=     Bryon Short.
1884=                 MS. FARRIS:  I didn't plan to speak
1885=     either.  I'm speaking in two capacities.  One of
1886=     those capacities is that I prepare permits for
1887=     and so I understand your regs as you write them.
1888=     I apply your regs to permits for others and so on
1889=     one hand I see it as a good idea that you
1890=     regularly review these and update your
1891=     regulations and make them clear and easy to
1892=     understand, easy to implement and streamline the
1893=     use of your resources in the sense of being
1894=     efficient.  That being said that's good that
1895=     these things are under review.
1896=                 As a resident of Delaware and as a
1897=     person who cares about the environment, cares
1898=     about quality of life and these resources I
1899=     really don't like what I see when I see an
1900=     Executive Order that does seem to want to weaken
1901=     regulations just for the purpose of economic gain
1902=     for a few people and that's my impression.  How I
1903=     gather that impression is just looking at your
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1904=     comment form.  Your comment form really indicates
1905=     that you can eliminate or you can modify.  I
1906=     don't see anything for strengthening anything or
1907=     suggesting something more and, so, that's what
1908=     gives me that impression and concerns me as a
1909=     resident of Delaware.  Our quality of life
1910=     matters.
1911=                 Some of us that are taxpayers too we
1912=     have a stake in this in terms of public health,
1913=     our own livelihoods as well and we want a good
1914=     quality of life here.  We don't want that
1915=     sacrificed just for the purpose of sacrifice or
1916=     just for economic development.  So, I ask that
1917=     you consider that when you write these Regs while
1918=     you are also trying to improve them in ways that
1919=     can be implemented and can be used easily.  Okay?
1920=     Thank you.
1921=                 MR. SMALL:  Thank you, Ms. Farris.
1922=     If there are other folks who wish to speak that
1923=     have not indicated so on the sign-in sheets you
1924=     will have an opportunity.  We're concluded with
1925=     the sign-up sheets.
1926=                 MR. SHORT:  Thank you, Deputy
1927=     Secretary.  I appreciate the opportunity to say a
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1928=     couple words.  My name is Byron Short and I am a
1929=     state legislator.  I represent North Wilmington,
1930=     the Arden area, Naamans Road and Marsh Road.
1931=     First, I real want to thank you, the Deputy
1932=     Secretary, and his staff for the effort that they
1933=     have put in going up and down the State to make
1934=     themselves available and accessible to our
1935=     residents.  I chair economic development for the
1936=     house.  I am also the co-chair for the small
1937=     business caucus.  For four years the small
1938=     business caucus has worked on model legislation
1939=     that came from SBA, which is called regulatory
1940=     flexibility.
1941=                 The purpose of that was to try to
1942=     identify ways that we could be more supportive as
1943=     a state of our small business community while at
1944=     the same time ensuring that we continue to
1945=     protect the residents, our neighbors, our
1946=     families and our friends.  That Executive Order,
1947=     the Executive Order that Governor Markell has
1948=     issued, very much parallels the regulatory
1949=     flexibility legislation that I worked on for a
1950=     number of years.  Part of the genesis of that
1951=     really was the business community informing us,
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1952=     telling me, telling others, that there is this
1953=     onerous regulatory burden that is placed on them
1954=     and it's something we have all heard and talked
1955=     about.
1956=                 I'm self-employed, my wife is
1957=     self-employed.  We both have a couple of
1958=     businesses.  I found it interesting -- and I've
1959=     talked to some of the other agencies.  I heard
1960=     one very well-informed and articulate gentleman
1961=     speak about some wastewater or runoff issues
1962=     early on, but, outside of that I think I've
1963=     principally heard from people that are
1964=     environmental activists and people concerned
1965=     about protecting the health and environment of
1966=     Delaware.
1967=                 Is there anybody here, if you
1968=     wouldn't mind, that is a small business owner?
1969=     If you would just raise your hand so I could see?
1970=     We have a gentleman here and over here and I know
1971=     we have a representative of an industry --
1972=     rather, kind of a trade group I'll say.  I
1973=     appreciate you coming out and sharing the
1974=     information.  I think it's important to note that
1975=     the vast majority of folks here are folks that
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1976=     are expressing concerns about the environment and
1977=     not as much about the regulatory burden on small
1978=     businesses.  It actually says a lot to me.
1979=                 My job is to be open and try to help
1980=     with our economic base in Delaware, but the fact
1981=     that the business community has not come out
1982=     tonight to share with us very specific concerns
1983=     regarding regulations is something that I'll take
1984=     away with me this evening and I appreciate the
1985=     folks that have come out and I appreciate your
1986=     work and the valuable time that everybody in the
1987=     audience has provided this evening.  Thank you
1988=     for coming out tonight and thank you for letting
1989=     me speak.
1990=                 MR. SMALL:  Is there anyone who
1991=     didn't indicate they would like to speak who now
1992=     would like an opportunity?
1993=                 MS. HENSON:  Thank you, I'm Stephanie
1994=     Hensen, I'm an environmental attorney.  I have
1995=     probably the shortest and quickest and easiest
1996=     comment for DNREC to address.  Most of the folks
1997=     that I represent are not in trouble.  They want
1998=     to do the right thing.  They just don't know how
1999=     to understand and interpret the regulations in
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2000=     order to do the right thing and lately there has
2001=     been a lot of buying and selling for things like
2002=     marinas.  So, I've had an opportunity to go
2003=     through the marina regulations and I don't think
2004=     they have been updated in a long time.
2005=                 What do you need to put in an O & M
2006=     plan?  It is in the regulations that you need
2007=     one, as, but it refers back to documents in there
2008=     that I don't know that they really exist anymore.
2009=     They were hard copy documents written by someone
2010=     in the past that when the regs were originally
2011=     put into place were important at the time and
2012=     that they made it into the regulation, but now
2013=     the document isn't available.  It's not like an
2014=     on-line document or a document or policy the
2015=     department has put together and there are a few
2016=     of those in the marina regs.  If we could go back
2017=     and take a look at some of these old regs from a
2018=     decade ago that make reference to documents that
2019=     really aren't available or outdated or don't
2020=     exist anymore, that would be very helpful for the
2021=     people that pay me.
2022=                 Of course, it's taking work away from
2023=     what I would be doing, but, hey, there is a small
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2024=     business concern, people buying and selling
2025=     property.
2026=                 MR. SMALL:  Thank you.
2027=                 MS. PRYDE:  I am Coralie Pryde.  I
2028=     just wanted to respond to the comment made by
2029=     Bryon Short because I think we as
2030=     environmentalists we have also noticed that there
2031=     wasn't much representation from the business
2032=     community here.  At the same time we know there
2033=     have been many calls to streamline the
2034=     regulations and to make them easier for
2035=     businesses.  My concern is that I think that we
2036=     need to look at it again from both sides and I
2037=     agree with the comments when they come in from
2038=     the business communities or others should be
2039=     posted on-line as quickly as possible so that we
2040=     may evaluate them too and either make return
2041=     comments or at least be prepared for changes that
2042=     might come down based on those comments.  Thank
2043=     you.
2044=                 MR. SMALL:  Thank you.
2045=                 MR. SINGER:  At the outset, Mr.
2046=     Small, you took 14 minutes to make comments about
2047=     the general workings of the Department that could
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2048=     have been in the hearing announcement, but they
2049=     weren't and you didn't announce any provision for
2050=     public access to the comments received despite my
2051=     requesting you to do that before the meeting
2052=     started.  Then, after somebody else commented on
2053=     it you said you would make a valiant effort, your
2054=     words, valiant effort to post the written
2055=     comments after March 1st.
2056=                 With respect to the transcript of the
2057=     proceeding and the prior hearings that have
2058=     occurred perhaps you might ask the stenographer
2059=     when an electronic version will be available,
2060=     certainly before March 1st, which is five and a
2061=     half weeks away, and certainly the written
2062=     comments or typed comments can be posted before
2063=     March 1st as well.  Could you be more specific
2064=     when will we the public get an electronic version
2065=     of the transcript?
2066=                 (Response by the court reporter.)
2067=                 MR. SINGER:  And it will take you
2068=     three more weeks to get it on-line?
2069=                 MR. SMALL:  May I respond?
2070=                 MR. SINGER:  Certainly, here is your
2071=     mic.
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2072=                 MR. SMALL:  Thank you, Mr. Singer,
2073=     I'm sorry if I wasn't more clear.  What I thought
2074=     I said was that when we receive the transcript we
2075=     would post the transcript from this meeting as
2076=     well as the other two transcripts on-line when we
2077=     receive it and then we would post comments after
2078=     we receive all of them.  That's what I thought I
2079=     said.  So, if I wasn't clear I apologize.
2080=                 MR. SINGER:  That means comments you
2081=     receive tonight will not be on the web until
2082=     after March 1st?  Why can't you do it
2083=     incrementally?
2084=                 MR. SMALL:  We will attempt to do
2085=     that.
2086=                 MR. SINGER:  Attempt?  I would like
2087=     to hear you say you are going to do something and
2088=     succeed at it.
2089=                 MR. SMALL:  We will post the
2090=     transcripts after we receive the final version
2091=     and we will post our comments as soon as we can
2092=     get them uploaded from the cumulative comments
2093=     from our hearings.
2094=                 MR. SINGER:  That's a week?  A month?
2095=     A year?
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2096=                 MR. SMALL:  As we receive them we
2097=     will post them.  I can't tell you how long it
2098=     will take.  Maybe a week, but we will do it
2099=     expeditiously.  How is that?
2100=                 MR. SINGER:  If that's the best you
2101=     can do.
2102=                 MR. SMALL:  I can't make you
2103=     commitments I can't keep.
2104=                 MR. SINGER:  One of the indicators we
2105=     need about environmental performance.
2106=                 MR. SMALL:  Any other comments?
2107=     Seeing none, we are done.  Thank you all for
2108=     coming out.
2109=                 (The hearing was concluded at 8:14
2110=     p.m.)
2111=
2112=
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2118=
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2120=     State of Delaware )
2121=                       )
2122=     New Castle County )
2123=
2124=
2125=                 CERTIFICATE OF REPORTER
2126=
2127=           I, Christina M. Vitale, Certified Court
2128=     Reporter and Notary Public, do hereby certify
2129=     that the foregoing record, pages 1 to 88
2130=     inclusive, is a true and accurate transcript of
2131=     my stenographic notes taken on Tuesday, January
2132=     22, 2013, in the above-captioned matter.
2133=
2134=           IN WITNESS WHEREOF, I have hereunto set my
2135=     hand and seal this 27th day of January, 2013, at
2136=     Wilmington.
2137=
2138=
2139=
2140=                  Christina M. Vitale, CCR
2141=
2142=
2143=
2144=
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 1      MR. SMALL: Good evening.  Thank you
 2  for coming out on a very, very frigid night here
 3  in Wilmington.  My name is David Small and I am
 4  the Deputy Secretary of the Department of Natural
 5  Resources and Environmental Control and tonight
 6  is the last at least that we know of public
 7  hearing on Executive Order 36 and I'll assume
 8  since you are here you know a little bit about
 9  this, but, if you will humor me, I'll give you a
10  little bit of background.  And for those of you
11  who have attended other hearings similarly in
12  Kent or Sussex County I'll apologize in advance
13  because you have heard this or something very
14  similar to it.
15      The Governor in June of last year
16  signed Executive Order 36 in the spirit of trying
17  to make state government more efficient and more
18  effective and we recognized that regulations are
19  necessary for the protection of public health,
20  safety and environmental protection and I think
21  his goal in this Executive Order if you have
22  taken the time to read it I think you may
23  recognize he was looking to have the public and
24  agencies identify overly burdensome or
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 1  duplicative regulations.  So, tonight's hearing
 2  is part of that process.
 3      As I said earlier, this is the third
 4  hearing.  We started in Sussex County three weeks
 5  ago now.  Last week we were in Kent County and we
 6  finish this evening here.  I will tell you that
 7  comments, however, beyond this evening are being
 8  accepted until March 1st.  Hopefully you were
 9  able to pick up a copy, a hard copy, of the
10  comment form which was available outside on the
11  table as you signed in.  You may also submit
12  comments on-line.  There are probably a number of
13  links through a variety of websites, including
14  the Department's website, and that same form you
15  will find on-line and you can submit those
16  comments electronically at your leisure and we
17  would urge you that you do get those in to us by
18  March 1st.
19      So, beyond this opportunity for input
20  from the public the Executive Order requires
21  agencies -- and there will be other agencies this
22  week, DelDOT, Homeland Security, Department of
23  State, following us that will be holding their
24  third hearings in New Castle County here as well.
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 1  Agencies are then required to take the public
 2  comments and develop a report to the Governor in
 3  June of what agencies will be proposing by way of
 4  any changes to the regulations.
 5      The focus of this are regulations
 6  that are older than three years, in other words,
 7  they may have been promulgated prior to or
 8  amended more than three years ago.  We have, as
 9  you might imagine, gotten comments from the
10  public, which is fine, on other regulatory
11  processes are underway.  Again, the focus is on
12  those that are three years or older, but we are
13  certainly not going to tell you you can't comment
14  on other regulations if you so chose.
15      So, a couple of things may be of note
16  and I'll soon turn this over to all of you
17  because we're really hear to listen this evening.
18  There are a number of staff here this evening and
19  I'll introduce them in a minute, but, as many of
20  you know, a lot of our regulatory authority flows
21  from federal legislation and some examples that
22  immediately come to mind are the Clean Water Act,
23  Clean Air Act, the Federal Superfund Law,
24  Resource Conservation Recovery Act, and those
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 1  programs are delegated to states.
 2      That means that states have to adopt
 3  laws and regulations that are at least as
 4  stringent as the federal requirements and, so,
 5  many of those regulations that we have in place,
 6  especially in the areas of air, waste and water,
 7  come from the federal process and, so, it is
 8  difficult to amend those standards.
 9      Certainly, if we were to do so and
10  they were less stringent then we would likely be
11  required to give those programs back to the
12  responsible federal agency.  But, having said
13  that, we also recognize that there are ways to
14  implement those regulations that we could
15  consider in the name of efficiency or eliminating
16  some redundancies.  So, we are certainly open to
17  all your comments, but I would just tell you that
18  those are some of the areas that we are looking
19  at ourselves within the agency.
20      Similarly, there are other programs,
21  as you might well imagine, that are state only.
22  For example, Delaware has adopted a program that
23  regulates aboveground storage tanks and at the
24  time the State adopted that regulation there
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 1  wasn't necessarily a similar body of law or
 2  regulation at the federal level.  So, I just say
 3  that by way of illustration because we run the
 4  gamut.
 5      In addition to that beyond the
 6  environmental regulatory functions I mentioned
 7  those of you who may be hunters or anglers or
 8  otherwise enjoy our outdoor places here in the
 9  State of Delaware we work very closely with the
10  U.S. Fish and Wildlife Service and the National
11  Oceanographic Atmospheric Administration along
12  with our other states to manage fishery stocks,
13  for example, in a collaborative coastwide
14  approach that may be regional or it may be
15  coastwide along the Atlantic.
16      Similarly, we have regulations in
17  place to help us manage those stocks and those
18  are things that are adopted with our Division of
19  Fish and Wildlife often times after some
20  consultations with several advisory councils that
21  work closely with the Division on management.
22      So, with that if you will indulge me
23  some of you are very familiar with our agency and
24  its structure, others may not be, so let me give
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 1  you just a little bit of our organizational
 2  structure and some of the regulatory
 3  responsibilities that they have.  Our Division of
 4  Air oversees emissions from large and small
 5  sources, including local sources, which you may
 6  notice when you get your car inspected at the
 7  Division of Motor Vehicle we test for emissions
 8  and those requirements come from the Department
 9  of Natural Resources.  There is also beyond the
10  regulatory component of that Division there is a
11  robust planning group that has to worry about our
12  actions and our planning tools that we put in
13  place in order to meet federal standards for
14  ozone, for example.
15      Our Division of Water, Kathy Stiller,
16  our Division director, is here this evening.  Our
17  Division of Water similarly is largely a
18  regulatory organization.  They regulate, for
19  example, wastewater treatment plants that
20  discharge to fish and wildlife surface waters,
21  but they also regulate septic systems here in the
22  State of Delaware at the other end of the
23  spectrum.
24      Some of you may know that those
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 1  regulations are currently undergoing some
 2  revisions in and of themselves and we recently
 3  had a -- our second public hearing was held in
 4  December and that record closed December 17th.
 5  So, in addition to that the Division regulates
 6  wells and the installation of wells and access to
 7  groundwater or surface waters for drinking water
 8  purposes, water for non-potable purposes as well.
 9      I will mention that in the State of
10  Delaware the Division of Public Health is
11  responsible for the quality of public drinking
12  water.  Most other regulatory functions when it
13  comes to water fall within the Division of Water
14  and, more broadly, within the Department of
15  Natural Resources.  Marjorie Cross is here, she
16  is our director of our Division of Waste and
17  Hazardous Substances.  That group is responsible
18  for managing and overseeing the responsible
19  management of hazardous waste in the State.  We
20  talk about it in terms of cradle to grave
21  oversight from generation through transportation
22  and disposal.  Also, solid waste, the various
23  landfills in the State fall under the regulatory
24  purview of that agency as well.
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 1      Many of you may be familiar that that
 2  group also oversees clean-up of hazardous waste
 3  sites.  We work closely with the Environmental
 4  Protection Agency on clean-up of our worst
 5  contaminated sites, which are typically those
 6  that you find on the Federal Superfund list, but
 7  also we have our own State has a waste clean-up
 8  program that has its own set of requirements.
 9      Our Division of Watershed Stewardship
10  has a component that is regulatory in nature.
11  The state stormwater management requirements fall
12  under that group and the law also allows for
13  sub-delegation of that program.  So, here in New
14  Castle County that function is performed for the
15  most part by New Castle County government.  In
16  Kent County and Sussex County it is delegated to
17  the Kent and Sussex Conservation Districts
18  respectively.
19      That Division, the Division of
20  Watershed Stewardship, is also responsible for
21  overseeing construction along our coastal
22  environmental.  Our dune system is very fragile
23  and very important and we want to try and make
24  sure that construction done in those areas is
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 1  done in a way that has minimal impact on those
 2  very important resources.
 3      I mentioned the Division of Fish and
 4  Wildlife.  They are both a land management agency
 5  and a natural resource management agency as well
 6  as a regulatory agency.  We talked a little bit
 7  about managing fishery stocks, for example,
 8  setting size or both for the recreational and the
 9  commercial fishing interest.  Similarly, on the
10  wildlife side you can imagine there are bag
11  limits for the various species that are hunted in
12  the State and they also protect threatened or
13  endangered species.
14      The Division of Parks and Recreation
15  is also a land management agency with about
16  30,000 acres in the State.  Hopefully, you have
17  had a chance to visit some of our parks
18  statewide.  They do have their own body of rule
19  that governs people's behavior while they are in
20  the parks.
21      And, finally, our newest division is
22  that of our Division of Energy and Climate and
23  there are some small component parts of
24  regulation that oversee, for example, the Green
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 1  Energy Fund and the administration of the Coastal
 2  Zone Act and the associated regulations falls to
 3  that Division as well.
 4      So, we have begun a review as you
 5  might expect within the agency as well and we
 6  look to supplement that review certainly with the
 7  comments that we have received previously and
 8  look forward to receiving this evening and beyond
 9  that those of you who may chose to provide
10  comments on-line or in writing up until
11  March 1st.
12      So, I will tell you that I have a
13  sign-in sheet, thank you for doing so, and I will
14  be calling folks up, those folks who have
15  identified that they would like an opportunity to
16  speak.  I think what we are going to do is run
17  microphones around to folks.  That's probably a
18  little easier and what we would like you to do
19  is, as you notice, we have a court reporter here
20  to try and capture all of your comments as
21  accurately as we possibly can.  It's important
22  that we do that for your purposes and for ours.
23      So, having said that I would ask that
24  you identify yourself.  I may not get your name
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 1  quite right so I'll ask your forgiveness in
 2  advance.  When I call out I may need a little
 3  help from you in doing that.  We don't have a
 4  long list.  I'm not going to ask you limit your
 5  time, I mean, if folks seem to be going on long I
 6  may interrupt you and ask if we can move on to
 7  some other folks and possibly come back to you.
 8  I know a lot of these hearings we limit maybe to
 9  three or five minutes and I don't necessarily
10  want to put that restriction on out of the gate.
11  Let's see how things go.
12      And, again, we are here to listen and
13  we are very interested in your comments and I
14  would finally say that the more specific comment
15  that you have probably the better.  I have found
16  in doing these we are a very large agency and
17  it's very clear that people don't have -- some
18  folks don't have a real good understanding, which
19  we certainly appreciate, of the agency and all
20  that it does, but those of you who may be
21  practitioners in a certain area you may have more
22  familiarity and I would expect you might be more
23  specific, which is always helpful.  It helps us
24  to take a look into specific regulatory language
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 1  and see if there is an opportunity to make
 2  changes that you all may suggest.
 3      With that I will stop and I'm going
 4  to turn this over to all of you in the order that
 5  I have received the sign-in sheets and the first
 6  person that I have is Victor Singer.
 7      MR. SINGER: I'm Vic Singer, I'm not
 8  representing anyone tonight.  I have a one-page
 9  statement that I will read.  There are four pages
10  of attachments that I will provide and I'll
11  provide an e-mail with the whole thing after I go
12  home.  As a general comment I point out that duly
13  enacted laws and regulations must be faithfully
14  enforced until repealed or altered as prescribed
15  by law.  Now, with specificity, the Coastal Zone
16  Regulation has the force of law since it was
17  adopted as prescribed by Delaware's
18  internationally renowned Coastal Zone Act, Russ
19  Peterson's crowning achievement.
20      Included below in chronological order
21  are recent communications starting with my
22  July 16, 2012 e-mail to Secretary Collin O'Mara.
23  They demonstrate that DNREC has been ignoring
24  features of the Act and the Regulation for many


Page 14


 1  years despite the oath of office that binds the
 2  Secretary to uphold U.S. and Delaware law.  He is
 3  not alone.  His predecessors did the same thing.
 4  But they are gone.
 5      Secretary O'Mara argues that the
 6  Regulation is outmoded and that there are
 7  economic reasons for ignoring it.  That's an
 8  appropriate basis for seeking changes according
 9  to the procedures established in the Act itself,
10  but the argument doesn't justify ignoring the Act
11  and the Regulation anymore than the parallel
12  argument that the state speed limit on the JFK
13  Turnpike should be ignored.  Indeed, in many
14  respects the Coastal Zone Act and Coastal Zone
15  Reg are far from outmoded and must, therefore, be
16  honored and implemented.
17      Neither the Secretary nor the
18  Governor have the authority to ignore laws and
19  regulations that you are under oath to uphold.
20  They have all the authority they need to amend
21  and alter existing laws and regulations that they
22  disagree with following procedures established by
23  law.  Until they do so regarding the Coastal Zone
24  Reg they must apply it as it is written.  That's
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 1  appropriate under our governing system wherein
 2  laws duly enacted overrule private emotions.  If
 3  the Secretary doesn't like that, he should find
 4  employment elsewhere.
 5      The Coastal Zone Reg requires DNREC
 6  to develop a set of goals and indicators
 7  highlighting the most significant environmental
 8  challenges to the Coastal Zone.  These were to
 9  lead to measuring the environmental qualities of
10  the Coastal Zone and trends over time and to
11  enable evaluating impacts of proposed uses within
12  the Coastal Zone.  Measuring impacts of proposed
13  land uses is essential to demonstrating
14  compliance with the key requirements of the
15  Coastal Zone Reg that any new industrial use that
16  gives any damage to the Coastal Zone be offset by
17  greater benefits to the Coastal Zone.
18      DNREC responded in March 1999 to that
19  requirement with a 108-page "Environmental Goals
20  and Indicators for Delaware's Coastal Zone"
21  report.  Nothing further has been done.  Indeed,
22  in recent Coastal Zone decisions by DNREC the
23  requirement to measure impacts and offsets has
24  been evaded because it's not easy to do.
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 1      Justifying its continuing disregard
 2  of the Coastal Zone Reg may well be among DNREC's
 3  goals in the current update activity, but I must
 4  point out that there is an intense need for a
 5  tightly focused update of the Coastal Zone Reg.
 6  Section S of the Regulation entitled
 7  "Severability" provides that if any provision
 8  within the Reg relating to Section E on uses not
 9  regulated and Section I on offset proposals is
10  invalidated by a court of law, the entire Coastal
11  Zone Reg disappears except the footprint maps and
12  public notice provision.
13      The Coastal Zone Reg has been in
14  place for well over a decade.  There has not been
15  a court challenge to any such provision.  That
16  severability provision begs to be eliminated.
17  The Coastal Zone Industrial Control Board is
18  authorized by the Coastal Zone Act to change any
19  regulation first advanced by DNREC as the Coastal
20  Zone Reg was.  For over a decade the former
21  chairman of the Coastal Zone Industrial Control
22  Board ignored my urgings to convene a meeting
23  with an agenda enabling discussion of such a
24  change as well as form of adoption of Coastal
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 1  Zone Industrial Control Board procedural rules.
 2  Hopefully, the current chairman will not continue
 3  that ignorance.
 4      Thank you for the opportunity to
 5  speak.
 6      MR. SMALL: Thank you, Mr. Singer.
 7  The next person I have listed to speak is
 8  Elizabeth Brown with let's see who is on deck.  I
 9  have a no and a yes, so, I'll let you decide.
10  That would be John Williams on deck.  So, I have
11  Elizabeth Brown and then John Williams.
12      MS. BROWN: Thank you for the
13  opportunity to comment.  Hi, my name is Elizabeth
14  Brown.  I'm speaking on behalf of Delaware River
15  Keeper Network.  Delaware Keeper Network is the
16  organization advocating for the entire Delaware
17  River Watershed.  The premise of the Order is to
18  identify which regulations are burdensome and
19  amenable to elimination.  While we applaud and
20  support the administration's review of
21  regulations to see if they still make sense the
22  focus should not be solely on weakening or
23  eliminating regulations, but, rather, to evaluate
24  whether Delaware's current regulations are
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 1  adequate to protect its citizens and environment.
 2  DNREC should also solicit ideas for new or
 3  strengthened regulations to deal with issues both
 4  new and long neglected.
 5      DNREC's mission should be advanced by
 6  recognizing that priority protection of the
 7  environment provides economic, health, safety and
 8  quality of life benefits to the entire State
 9  whereas a focus on individual views of a burden
10  introduces subjective prioritization that
11  inevitably benefits one community to the
12  detriment of another.  True balance and
13  implementation of environmental laws comes in the
14  uniform benefits provided by environmental
15  protection.
16      Protective environmental regulation
17  may require developers, industry and others to
18  change business practices, but it is an
19  investment in change that properly ensures they
20  internalize and fully cover the cost of their
21  ventures.  Protective environmental regulations
22  ensure that our natural river and resources are
23  protected in a way that protect our whole
24  community allowing our rivers and natural
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 1  environment to serve and benefit multiple needs
 2  and communities rather than the economic
 3  interests of a limited few.
 4      In short, protecting the environment
 5  is a legitimate and appropriate cost of doing
 6  business, which should be paid for by the
 7  industry inflicting the harm.  It is disturbing
 8  that the Order speaks in terms of business
 9  operations of burden imposed by environmental
10  protection regulation rather than recognizing
11  that, in fact, these are protections benefiting
12  needs of the public at large.
13      By preventing pollutants, stormwater
14  runoff, requiring appropriate citing and projects
15  or activities protecting fragile ecosystems such
16  as those in the coastal zone, implementing steps
17  to avoid and deal with these things environmental
18  rules and regulations are protecting the public
19  and taxpayers from the threats, harms and cost of
20  flooding, erosion, drought, pollution and damaged
21  fish populations for fishing, eco-tourism and
22  other pursuits in Delaware.
23      The cost implications of failing to
24  protect the environment are very real.
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 1  Naturalized areas along the water body help
 2  prevent the erosion of public and private lands,
 3  including the underlining of bridges and
 4  roadways.  Protection of our streams is more
 5  cost-effective than having to restore them once
 6  damage is done.  Preventing our infrastructure
 7  from being undermined is more cost-effective than
 8  having to repair preventable damage.  Preventing
 9  harm such as erosion damage can save thousands
10  when compared to the cost of repairing severe
11  harm.
12      Before DNREC eliminates any existing
13  regulations it must address several hurdles to,
14  quote, making state government more efficient and
15  effective.  These include a lack of fiscal
16  parity, a continuing information divide between
17  regulators and regulated community and a need for
18  increased transparency in the permitting process.
19  We see the Order as an opportunity for DNREC to
20  take on these issues.  For example, fiscal
21  stumbling blocks include that any consideration
22  for regulatory reform should come after fee
23  increases and in some cases imposition of a fee
24  on environmental regulations to provide and
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 1  permit to provide a meaning fiscal impact.  DNREC
 2  must also allow cost recovery in certain
 3  instances to better implement its existing
 4  regulations.
 5      In terms of the information divide
 6  the Order assumes a problem with the regulations
 7  themselves, however, many times the perception of
 8  a burden is based on a lack of understanding
 9  permit requirements, regulatory requirements and
10  timing.  To address this DNREC should engage in
11  smart outreach to the public and regulated
12  community before it eliminates any regulation.
13      And, finally, an increase in
14  transparency can come through DNREC as it has the
15  opportunity to overhaul its permitting system to
16  provide information not only by application, but
17  by comments included by others through an on-line
18  system.  It's inequitable that the Order seeks
19  input to weaken or eliminate regulations in some
20  circumstances, but does not similarly seek out
21  the option or opportunity to identify unique
22  circumstances where strengthened, more stringent
23  or stronger protections are needed.
24      Substantively, what absolutely must
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 1  not be eliminated is the Coastal Zone Act.  The
 2  Bayshore region continues to require a regulatory
 3  regime to protect this valuable resource.  There
 4  needs to be continued protections and increased
 5  protections for freshwater wetlands and increased
 6  control over Delaware coastal development just to
 7  name a few.  Of course, the programs that are
 8  delegated to the State from Federal Government
 9  must be off the table.  Ways to implement these
10  delegated programs in the name of efficiency must
11  not run afoul of the State's obligation to be at
12  least as stringent as the federal regulation.
13      I intend to submit some additional
14  comments in writing.  Thank you for the
15  opportunity to provide input on this issue.
16      MR. SMALL: Thank you, Ms. Brown.  I
17  have John Williams and then I believe I have
18  Jeremy Kalmbacher on deck.
19      MR. WILLIAMS: Thank you, Deputy
20  Secretary.  My name is John Williams and I am on
21  the State Parks Council and the Natural Areas
22  Council.  Some of you may not even know we have a
23  Natural Areas Council, but we went through a
24  regime recently where we updated our regulations
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 1  and, so, we don't have to have those before this
 2  meeting tonight, but I'm also part of the States
 3  Parks Council.  It's interesting to see how well-
 4  managed it really is by its director, Chaz
 5  Salkin, who is here tonight, and Ray Bivens and
 6  others representing state parks.
 7      It's impressive to see what they are
 8  doing with 30,000 acres in the State of Delaware
 9  to provide the recreation for Delawarians and
10  those from outside Delaware and promote it and
11  manage it well.  And there are some new
12  initiatives that I think probably could be
13  further expanded.  One more interesting one has
14  to do with tobacco use in state parks and there
15  has been some restrictions put on tobacco use in
16  state parks, which could be further expanded.  I
17  don't know if there is a concern about people
18  breathing the smoke, but I think in general most
19  people are against tobacco use in public places
20  and where others are enjoying wildlife and the
21  nature.  So, I would basically propose expanding
22  the smoking ban in state parks.
23      And I also wanted to chime in on a
24  couple comments already made about the Bayshore
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 1  Initiative.  It's very impressive what Collin
 2  O'Mara is doing to basically try to connect the
 3  different areas -- properties, sort of
 4  checkerboard properties, along the Delaware Bay
 5  to try to connect them and try to create one sort
 6  of combined centralized controlled system of
 7  management and also allow for some recreational
 8  in there.
 9      And, finally, I wanted to also
10  address my main concern, which is why I'm
11  involved in state parks and so on and also, which
12  is waterways.  I'm involved in the rowing
13  community in Wilmington.  I've been here since
14  1990 and I've seen the improvements and in the
15  Christina River and riverfront development and
16  how it basically helped to clean up the river and
17  I would, once again, encourage any efforts to
18  encourage cleaner water, protection of riparian
19  buffers and other things that basically protect
20  our natural areas that are near the water.  Thank
21  you.
22      MR. SMALL: Again, I have now Jeremy
23  Kalmbacher.
24      MR. KALMBACHER: Thank you.  My name
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 1  is Jeremy Kalmbacher and I'm with Tidewater
 2  Utilities and Tidewater Environmental Services.
 3  I have about four and a half pages, so, if it is
 4  going too long I can just submit it.  We are a
 5  regulated water and wastewater utility operating
 6  under the realm of the Public Service Commission.
 7  The PSC sets our rates, our franchise territory
 8  and our service standards.
 9      We do have some concerns about the
10  regulations adding unnecessary cost to our
11  customers, specifically, the regulations
12  governing the design installation and operation
13  of the on-site wastewater treatment and disposal
14  systems.  As you know, those regulations are
15  under review right now and enacting some new
16  provisions.  Tidewater has submitted four letters
17  with comments and participated in several
18  workshops and attended and spoke at the public
19  hearings that were held on May 3, 2012 and
20  November 15, 2012 and we have not received a
21  formal response to any of our comments as of this
22  date and I brought the four letters for the
23  record.
24      In particular, we continue to
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 1  question the proposed stringent performance
 2  standards as specified in Section 3.32.8 of the
 3  Regs.  Number one, they're not derived based on
 4  science.  Number two, they will create economic
 5  hardships to customers and, number three, they
 6  sacrifice the environment in an effort to promote
 7  one type of system over the other.
 8      Number one, the standards are not
 9  based on science.  As you know, a total maximum
10  daily load analysis was performed and a pollution
11  control strategy implemented for the Inland Bays
12  Watershed based on rigorous scientific analysis
13  and public process that we believe that was
14  great.  The Inland Bays watershed had been touted
15  by DNREC as the State's most impaired watershed.
16  No one can argue with that.  The nutrient limits
17  implemented in the PCS for systems over 20,000
18  gallons per day are five milligrams per liter for
19  nitrogen and four milligrams per liter for total
20  phosphorus.
21      However, these same limits, and more
22  stringent limits, if a RIB system is proposed
23  over 300,000 gallons per day, and there is not
24  really any scientific analysis to justify the
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 1  limits.  It would seem that the most impaired
 2  watershed would contain the most stringent limits
 3  and that the other watersheds would be derived in
 4  a similar scientific fashion based upon the
 5  particular needs of each watershed.  Thus far,
 6  the science behind the limits for all the other
 7  watersheds has not been presented.
 8      Number two, the regulations as
 9  proposed will create an economic hardship for
10  both existing systems and proposed systems as
11  well.  Existing Systems, Section 6.3.1.7,
12  requires that any large system permitted prior to
13  the promulgation of the regulations must be
14  redesigned to meet the new performance standards
15  and the owner/operator would have 60 months to
16  bring this system in compliance with water
17  quality standards.  This will create an economic
18  hardship for 80 to 100 existing permitted systems
19  as they have to comply with the new standards.
20      At the November 15th hearing it was
21  indicated that the sections regarding existing
22  systems having to meet the new performance
23  standards were being deleted, however, these
24  sections still remain in the draft regulations
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 1  and we feel it is imperative to reflect what the
 2  economic impact will be.
 3      As an example, there are several
 4  existing large systems between 2500 gpd and
 5  20,000 gpd that simply provide septic tank
 6  treatment.  The proposed regulations would
 7  require that this type of system will be upgraded
 8  to provide a total nitrogen of 10, which will
 9  basically require an entirely new treatment plant
10  for these systems, most likely a sequencing batch
11  reactor to meet this limit.
12      Just as an example a 20,000 gpd
13  system that serves about 67 homes this will be a
14  capital cost of 500,000 to a million dollars,
15  which is a thousand to $2,000.00 per year per
16  customer above what the user is paying now.  And
17  there is approximately 80 to 100 existing large
18  systems, which Tidewater does not own or operate.
19  These are other private companies that own these
20  systems.  The implementation of user fees will be
21  several times higher than existing levels, which
22  will be virtually impossible to administer to the
23  thousands of these homeowners.
24      Proposed systems would experience
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 1  similar significant radical changes.  For an
 2  example, just to go from five milligrams per
 3  liter to four milligrams per liter for a 300,000
 4  gpd RIB system that is going to cost about
 5  another 500,000 to a million dollars just for the
 6  one milligram per liter difference.  This will be
 7  a four to 500 customer increase for existing
 8  customers.  This is a substantial economic impact
 9  with little environmental benefit, going from
10  just five to four.  This is an extra 2.5 pounds
11  per day of TN that would be going onto the
12  disposal system or farm field.
13      Certain systems sacrifice the
14  environment in an effort to promote one type of
15  system over another.  We think this is an
16  important thing here.  Spray systems over 300,000
17  gallons per day are allowed to discharge
18  150 percent more nitrogen than a rapid
19  infiltration basin.  This is -- basically this is
20  like it's okay to have ten -- you have to have
21  four milligrams per liter coming out of the hose
22  of your house, but if you hook a sprinkler to it
23  you can do ten milligrams per liter.  Doesn't
24  make any sense at all.  So, every discharge


Page 30


 1  should be the same rate.  Let's see, what else?
 2      In addition to that Section 6.2.2.5
 3  requires new work to be done, a SIR, to be
 4  prepared and submitted if it's over ten-years
 5  old.  This requires a whole new one to be
 6  prepared if it's over ten-years old.  That's a
 7  little burdensome.  It certainly should be
 8  updated.  If nothing has changed out there, we
 9  don't need why it needs to be completely revamped
10  and redone.  Certainly, if it's changed, but just
11  to start from scratch doesn't seem to make a
12  whole lot of sense.
13      This requires that system dimensions
14  be submitted with the Hydrogeologic Suitability
15  Report.  It's Section 6.2.3.2.1.2.  We are not
16  even sure what that is.  We could use some
17  clarification on that.  Section 6.2.3.4.2.1.3
18  requires RIB systems over 100,000 gallons per day
19  to have three 40-foot deep continuously sampled
20  test borings per acre.  That would be a lot of --
21  if you have a five-acre system, that's a lot of
22  deep borings per acre for the same information.
23      Section 6.2.3.6.5 requires all
24  systems with flows greater than 100,000 gpd per
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 1  day to have a basin test performed minimum of
 2  ten-foot by ten-foot.  This requires a work plan
 3  detailing the size, location.  This makes sense,
 4  but there needs to be guidance in terms of the
 5  number of basins needed and when the basins need
 6  to be larger than ten-by-ten, rather than it just
 7  being kind of up in the air.
 8      Section 6.2.4.1 requires that a
 9  surface water assessment report be submitted for
10  all large systems to demonstrate that nutrient
11  performance standards for wastewater are being
12  met at the post treatment location or through
13  natural attenuation.  This is already handled by
14  the TMDL and the PCS.  We're not sure why we have
15  to redo this work on a system-by-system basis
16  when the work has already been done in the TMDL
17  and the PCS.  This appears to be adding
18  significant work and money for something that
19  should be done as part of the TMDL process.
20      Second 6.3.1.17 states that all
21  memorandums of understanding that directly affect
22  any permit application will be taken into
23  consideration during the regulatory permitting
24  process.  An MOU is not a regulation, this should
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 1  be deleted.  A regulation cannot be so broad as
 2  to include any MOU that the regulatory agency
 3  feels is needed without going through a
 4  regulatory process involving the public.  If
 5  there is a specific MOU that needs to be part of
 6  the regulations, then it should be included in
 7  the regulations.
 8      Second 6.3.2.2.1.3 requires RIB's to
 9  be configured in a strip configuration
10  perpendicular to the direction of groundwater
11  flow.  There is no scientific basis for this
12  requirement.  A HSR is required and will
13  determine mounding effects.  When we are doing
14  all the hydrogeological tests to see how the
15  groundwater is flowing, where it's going, there
16  is no reason to arbitrarily make the basins in a
17  straight line.
18      Section 6.3.2.2.3.2 requires all
19  existing RIB systems with ultimate design
20  capacity over 300,000 gallons per day to be
21  redesigned to meet an annual average
22  concentration of 4.0 milligrams for total
23  nitrogen and 0.5 milligrams for total phosphorus
24  at the end of the pipe.  That is an economic
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 1  hardship we believe.
 2      Second 6.5.1.5.1.1 requires the
 3  layout of collection systems, including lift
 4  stations and force mains.  When you are
 5  developing a regional system you have force mains
 6  and pump stations that are not even on the site
 7  and this is the regulations governing the on-site
 8  disposal and treatment system.  And the
 9  collection systems are permitted under a separate
10  section of the DNREC regulations.  So, it's like
11  a dual review.  We're not sure of the benefit of
12  having it done twice.
13      And the last page, Section 6.5.2.1.1,
14  states that if a public hearing is not conducted
15  and all requirements of the regulations have been
16  fulfilled, a construction permit may be issued by
17  the Department.  If all the regulations have been
18  met, this should read the Department shall issue
19  a permit.  If an applicant meets the regulations,
20  it is not DNREC's option to issue a permit.
21      Section 6.6.3.6 requires a scientist,
22  geologist and/or design engineer to periodically
23  review the construction of a disposal system to
24  ensure compliance with the design specifications.
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 1  This statement is extremely broad and
 2  expectations of each need to be defined.  It
 3  makes sense to review it, but each system is
 4  going to be different and there is really no -- I
 5  mean, how do you determine that?
 6      Section 6.5.11.2.1.2 requires the
 7  conveyance system for a regional facility be
 8  permitted before a permit is issued.  From a
 9  planning perspective this doesn't even make
10  sense.  You are going -- this is costly and
11  likely to change depending on the economy and
12  which developments need service first.  Again,
13  this is also permitted by another section within
14  DNREC under separate regulations and should be
15  eliminated from this regulation.  I mean, how are
16  you going to design a conveyance system if you
17  don't have a place to dispose the wastewater?
18      Section 6.10.2 requires that a
19  treatment and disposal permit and all force main
20  and pumping station permits to all be issued
21  before a regional temporary holding tank will be
22  permitted.  I mean, the purpose of the temporary
23  holding tank is to allow temporary service for up
24  to five years while the planning, permits and
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 1  construction take place for the permit solution.
 2  There are points in the planning process, such as
 3  after SIR and conditional use approval, where it
 4  is evident that the system is viable.  At this
 5  point there should be an allowance for the
 6  issuance of a temporary holding tank to allow the
 7  remaining planning, permits and construction to
 8  be completed.  This regulation defeats the
 9  purpose of a temporary holding tank altogether.
10      Thank you for allowing me to comment.
11  As written, the regulations will impose a
12  significant economic burden on the regulated
13  community and the users will bear the burden of
14  those expenses.  We would appreciate a response
15  for these and our previous comments.  Thanks
16  again.
17      MR. SMALL: Next I have Pat Todd and
18  on deck Andrew Groff.
19      MS. PERTZOFF: I'm not Pat Todd, I'm
20  Lisa Pertzoff.  Pat was here and had to leave
21  because of a prior commitment, so, I am reading
22  her statement.  I stress that because she has
23  used the first person singular in some cases and
24  I will leave you a copy.  This statement is the
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 1  official statement from the League of Women
 2  Voters of Delaware from Carol Jones, our state
 3  president, and Pat Todd, who is chair of the
 4  Energy/Climate Change/Natural Resources
 5  Committee.
 6      The League of Women Voters of
 7  Delaware thanks you for this opportunity to
 8  comment on changing DNREC regulations.  The
 9  League believes that natural resources should be
10  managed as interrelated parts of life supporting
11  ecosystems.  Resources should be conserved and
12  protected to ensure their future availability.
13  Pollution of these resources should be controlled
14  in order to preserve the physical, chemical and
15  biological integrity of ecosystems and to protect
16  public health.  These are DNREC's legal charge.
17  Carrying out this charge is dependent upon
18  adequate law and regulation.
19      Executive Order 36 is timely.  The
20  League supports scrutinizing all DNREC
21  regulations on a regular basis to eliminate
22  outmoded regulations that may no longer be
23  necessary due to changed conditions, including
24  changes in federal law and regulations.  We look
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 1  forward to each Division's fine-tuning of its
 2  regulations.
 3      We do have some suggestions
 4  concerning this DNREC process.  Remember why each


 5  regulation was written and approved.  I, meaning
 6  Pat Todd, served on the Recycling Public Advisory
 7  Council and the State Brownfields Committee for
 8  more years than I can remember.  On both of those
 9  committees decisions about regulations were made
10  involving all of the stakeholders and in all
11  cases compromises were made.  Those compromises
12  should not be forgotten.  I can speak for only
13  two state committees, but I suspect that all the
14  other councils and committees made decisions in
15  the same way.
16      Next, take a long-term view.  Don't
17  discard a regulation because some stakeholders
18  say that compliance is too costly.  Keeping that
19  regulation in place at a time when the State is
20  trying to deal with assessing and planning for
21  adaptation to sea level rise may save the State
22  thousands, even millions of dollars in the
23  future.
24      Third, remember that Delaware
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 1  continues to make a substantial effort to attract
 2  more green jobs, encourage tourism and so forth.
 3  If regulations are removed or weakened resulting
 4  in degradation of our environment, thereby
 5  raising public health costs because of more
 6  pollutants in our air, land and water, then
 7  Delaware will not be a state that anyone wants to
 8  move to or live in or visit.
 9      Fourth, remember that a healthy
10  economy is dependent on a healthy natural
11  resource base.  Lastly, and this is written in
12  handwriting at the end, we are requesting that
13  you have public hearings after you are done what
14  you are going -- after DNREC finishes this so
15  that we are aware of what was changed and what
16  was left alone.  The League looks forward to
17  DNREC's endeavors to update its regulations.
18  Thank you, again, for this opportunity to speak.
19      MR. SMALL: Thank you, Ms. Pertzoff
20  and, thank you, Ms. Jones and, thank you, Ms.
21  Todd, a true team effort, and thank you for the
22  comment on public hearings.  Whether there are
23  any additional hearings beyond this one that are
24  directly associated with Executive Order 36 I
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 1  think remains to be seen.  I will say, though,
 2  that any proposed changes that result from this
 3  will go through its own promulgation and public
 4  hearing process.  So, we are required by law to
 5  do that and I think many folks may know that, but
 6  just to reinforce the point.
 7      Next I have Andrew Groff and
 8  following Mr. Groff I have Dwight Davis on deck.
 9      MR. GROFF: My name is Andrew Groff
10  and I represent the Green Party of Delaware.  We
11  are currently reviewing the list here that was
12  passed out tonight on the regulations set up for
13  review and, needless to say, we are very much in
14  support of DNREC's operations and activities and
15  wish to have them strengthened and applied evenly
16  throughout the State.
17      It is our observation that at times
18  it appears from our point of view that certain
19  regulations have been politicized and exceptions
20  made in the State which were a lack of
21  enforcement particularly in our observations of
22  the treatment of the Delaware City Oil Refinery.
23  We are highly sensitive to the permitting process
24  that is happening with that plant right now and
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 1  its incremental basis and we have experienced the
 2  previous operations of that plant years ago and
 3  we are highly concerned about the way in which
 4  that plant is being certified.
 5      We will be actively involved in
 6  observing any changes in regulations and the
 7  applications of those regulations to any new
 8  industrial activity, particularly in relation to
 9  carbon emission industries in the State.  Thank
10  you.
11      MR. SMALL: Thank you, Mr. Groff.  I
12  have Mr. Dwight Davis and following Mr. Davis I
13  have Stephanie Herron on deck.
14      MR. DAVIS: Thank you very much.  My
15  name is Dwight L. Davis.  I am a resident of the
16  City of Wilmington, lifelong resident of the
17  State of Delaware.  I want to speak specifically
18  about the manner in which decisions come before
19  DNREC relative to overlapping municipalities in
20  making decisions that impact the environment.
21      For an example, just last year it was
22  reported widely in the News Journal that in the
23  Southbridge neighborhood of Wilmington near a
24  park that there was going to be a holding station
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 1  for cattle.  This was, in fact, voted on by the
 2  City of Wilmington's city council.  Although it
 3  was reported in the News Journal due to the
 4  Freedom of Information Act we found that it had
 5  not been given a permit with regards to this
 6  project.  Further investigation established that
 7  DNREC had already been involved in terms of
 8  providing state and federal development dollars
 9  towards this project.
10      It's quite confusing, if you will, to
11  know at which point should a proposed project
12  pull a permit especially when you are going to
13  bring on line close to 30 acres of land right
14  next to a park where children play.  We still
15  have not heard any more about that project.  We
16  are also now hearing about the expansion and the
17  privatization, if you will, of the Port of
18  Wilmington.
19      Now, we talk a lot about air, we talk
20  a lot about water and ground, but we need to talk
21  about human beings and this environmental
22  injustice, if you will, in Southbridge and the
23  Rt. 9 corridor that is already called cancer
24  clusters.  So, we need to know what do we need to
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 1  do to get an environmental impact statement.  We
 2  need to get a health and safety plan and I think
 3  that -- I don't know what regulation, if you
 4  will, that this falls under, but it very well
 5  should fall under the United States Constitution.
 6      And I believe that the gentleman said
 7  that the Secretary is required to take an oath
 8  and, so, if the Secretary is required to take an
 9  oath and the United States Constitution says that
10  no state shall make any regulation or any law
11  that violates the right of its citizens.  You
12  know, in Southbridge up and down the Rt. 9
13  corridor, you know, we have a lot of families
14  that are dying from cancer, that are suffering
15  from upper respiratory diseases and some of these
16  plans have included monies from the Coastal Zone
17  Act as well as money from DNREC.
18      So, I guess I really don't understand
19  the processes and I think I would just like to
20  make a suggestion that if the City of Wilmington
21  is in the process of making a decision that
22  ultimately is going to have to come before DNREC
23  that they should be required to submit that to
24  DNREC first so, therefore, DNREC can have a look-
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 1  see, if you will, especially with us talking
 2  about selling our port, privatizing our port to a
 3  corporation, Kinder Morgan, that operates and
 4  owns something like 75,000 miles of LNG and that
 5  just the common person knows that the
 6  privatization of the port, which was initially
 7  discussed that it was going to have investments
 8  over half a billion is now down below 100
 9  million.  It's just a lot of conflicting and
10  confusing signs and symbols coming from our
11  State.
12      Now, it also impacts the, for
13  example, the cattle staging of a facility.  You
14  know, just my looking into it I realized that
15  cattle emit approximately so many gallons of what
16  is that toxic -- what is it called?  Nitrogen?
17  Methane.  If you are talking about thousands of
18  heads of cattle right next to a park and each
19  emitting methane gas, you know, into the air,
20  into water, et cetera, et cetera, and families
21  live in this area.
22      I hear that the riverfront, bricks
23  and mortar of the riverfront, and everybody
24  seemed to be excited with that, but we also read
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 1  in the paper where the developers of the
 2  riverfront were being essentially excused for not
 3  maintaining the sites, whether, you know, it was
 4  -- I think it was a duck there at that time.
 5      And, so, I guess I really don't know
 6  who is doing the policing of these projects, but
 7  I do know that our families are dying.  There are
 8  children that are being born asthmatic and then
 9  we're in between what is going on in Delaware
10  City and what is going on coming down from the
11  old Sunoco company.  So, who is responsible for
12  this?
13      So, I believe that there needs to be
14  a health and safety plan and the anticipated
15  cost, expected cost, of keeping us healthy needs
16  to be added onto the development project.  So,
17  I'm not a scientist or anything like that, but I
18  do know that we want to breathe and we want to
19  have our children to play.  In Southbridge, you
20  know, we only have nine and a half acres of green
21  space.  So, if you are talking about 30 acres of
22  cattle staging, that's three times as much as our
23  children have to play.
24      So, you know, I don't know how you
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 1  will respond to what I'm saying, but I just hope
 2  -- and I just want to thank the Governor for
 3  giving us this opportunity through his Executive
 4  Order that privatization -- and I didn't even
 5  mention the coal.  They got a coal plant and we
 6  got the compost plant.  All of this is
 7  essentially pushing the people out of their
 8  homes, you know?  I mean, we thought we was
 9  smelling one thing and we were smelling something
10  else and our families is dying.
11      So, if you guys got the money we
12  appreciate you doing a health and safety plan,
13  environmental impact statement and contact the
14  City of Wilmington and New Castle County so you
15  can begin to do a comprehensive plan,
16  comprehensive planning, and help the families and
17  the citizens to be able to, you know, have a
18  quality of life.  Thank you very much.
19      (Audience applause.)
20      MR. SMALL: Thank you for your
21  comments, Mr. Davis.  I will tell you on your
22  issue of cattle staging operations I'm a little
23  familiar with that and as far as I know the
24  Department has no applications in front of it on
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 1  that facility at this time.  I can tell you that.
 2  Next I have Stephanie Herron and following her I
 3  have Tony Nerlinger.
 4      MS. HERRON: Stephanie Herron,
 5  H-E-R-R-O-N.  I don't have a statement prepared
 6  and I'm speaking for myself here, but I just
 7  wanted to say that I totally agree with this guy
 8  and while I don't think that the port
 9  privatization is currently in front of DNREC I'm
10  also outraged about that process and I would like
11  to take the opportunity to ask the Department
12  rather than pointing out a specific regulation
13  that I would like changed maybe to implement or
14  enforce some of its current regulations.
15      We, myself and some other
16  environmentalists, are pretty upset at the lack
17  of normalized regulations for DNREC hearings.  I
18  noted that the first Executive Order 36 hearing
19  in Sussex County that adequate notification of
20  the hearing was not at all the case.  I don't
21  think that citizens of Sussex County or Delaware
22  residents found out about any of these Executive
23  Order hearings to be honest.  The first hearing
24  was posted on-line the day of the hearing as I


Page 47


 1  previously pointed out.
 2      This hearing that we are at currently
 3  was changed about two weeks beforehand and given
 4  very little notice of the change.  Nobody that I
 5  talked to personally told them that the hearing
 6  was tonight rather than last night knew.  They
 7  were all very confused about this.  They thought
 8  this hearing was last night at six.
 9      Last week a DNREC hearing on the
10  refineries permit was noted to Amy here the
11  morning of the hearing, which she requested.  So,
12  I think that is definitely grounds for
13  rescheduling of a hearing, but it was not.  The
14  public comment period was extended by one week,
15  but Ms. Roe in front of me was notified she was
16  responsible for notifying people if they wanted
17  to submit a comment they would have one week and
18  I feel that was a neglect of the Department's
19  duties.
20      I would also like to see the
21  Department implement the Coastal Zone Regulations
22  that were developed in 1999 and have yet to be
23  implemented and I think it is the responsibility
24  of the Department to implement regulations to go
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 1  with the chronic violator status rule that passed
 2  the Delaware legislature, but regulations have
 3  yet to be established.  So, that's it.
 4      MR. SMALL: Thank you, Ms. Herron.
 5  Thank you.  Now we have Tony Nerlinger to be
 6  followed by Amy Roe.
 7      MR. NERLINGER: I'm a lifelong
 8  resident of Wilmington and Delaware and I have a
 9  degree in biology from the University of
10  Delaware, a former high school science teacher.
11  Also, I build and develop and I just went through
12  the process.  I'm building a duplex, oceanfront
13  and North Bethany Beach, and I'm going to keep
14  one of them and I'm going to sell the other one
15  so if anyone knows anyone looking for an
16  oceanfront townhouse.
17      Going through this process and I
18  don't know if you have ever come across something
19  where someone says to read something and they
20  tell you it says one thing and you read it over
21  and you read it over and I can't see how it says
22  that.  Then, you go and get an engineer, two
23  architects and a number of other people to read
24  it and they come to the same conclusion, it
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 1  doesn't say that.  It kind of drives you crazy
 2  and I think in terms of taking our people's time
 3  and maybe I am going to submit this in writing
 4  and it concerns some of the things that I came
 5  across getting a permit process through DNREC.
 6      One of them specifically is
 7  cantilevering of decks and not that -- I didn't
 8  know about the Sussex County meeting.  I found
 9  out about these meetings after having seen the
10  results of the Sussex County where down in Sussex
11  County I think they're a little bit more
12  concerned with cantilevering a deck.
13      More so than being specifically the
14  idea of cantilevering a deck or not it's -- you
15  wonder how indicative it is and it really
16  emphasizes the importance of reviewing the
17  positive and negative aspects of some regulation
18  that had been implemented over 30 years ago.
19  Then, when I asked DNREC officials about it and
20  the response they give me to read and when I read
21  it I say that doesn't address this.  I was hoping
22  the form of this would be where the public would
23  come in and maybe ask a question and have from
24  each section representatives from DNREC to answer
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 1  in a public way those questions.
 2      Because I've actually requested to
 3  meet with three representatives from DNREC and,
 4  to be perfectly honest with you, I was please
 5  explain to me how this could have anything to do
 6  with cantilevering decks.  Without going through
 7  the whole process of it it really doesn't
 8  emphasize and is a poster child for why these
 9  regulations need to be reviewed and I will submit
10  that in writing.  If anybody wants to know about
11  cantilevering decks after this is over, I'll be
12  glad to tell you.  So, it really needs to be
13  reviewed because it doesn't make sense.
14      That cantilevering decks, for
15  example, it is contrary to FEMA regulations,
16  contrary to National Flood Insurance regulations,
17  contrary to a structural engineer writing about
18  it, how it doesn't disturb the beach putting
19  decks on piles rather than cantilevering, but
20  it's safer for everyone involved and the
21  structures to have them on piles, yet DNREC
22  requires you to put it on cantilevers.
23      The other thing I came across that I
24  think needs to be addressed in terms of coming
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 1  across a situation where a Sussex County official
 2  for stormwater management, the official for
 3  Sussex County, head of planning, DNREC
 4  representatives, the homeowners association for
 5  this townhouse community all agree that taking
 6  two truckloads of sand from over here and putting
 7  it to re-establish the dune on the property next
 8  door made a whole heck of a lot of sense; but, my
 9  response approaching DNREC with it was that,
10  well, you are going to have to go through the
11  permit process again.  Of course, that permit
12  process took six months to go through.
13      In reading some of the things through
14  DNREC that Governor Peterson implemented, and I
15  can't remember what it was, where I read it, but
16  in the last two paragraphs he said that all
17  aspects of the situation must be taken under
18  consideration when making a decision, that you
19  got to have the flexibility to make some
20  decisions.  So, I will submit this in writing
21  before the March 1st and thank you for your time.
22      MR. SMALL: Thank you, Mr. Nerlinger,
23  and it does sounds like some follow-up is in
24  order with your specific situation.  So, I now
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 1  have Amy Roe to be followed by -- please help me
 2  with the first name.  It looks that the last name
 3  is August?
 4      MR. AUGUST: Yes, Bernie August.
 5      MS. ROE: Hello, my name is Amy Roe
 6  and I would like to thank you for having this
 7  hearing here and I would like to thank all the
 8  DNREC staff who are here tonight to hear what
 9  everybody has to say.  I just have a question.  I
10  don't know if it's appropriate to ask a question
11  in a hearing like this, but -- I'm representing
12  myself, by the way, I'm not speaking for any
13  organization tonight.  How and when will the
14  public record from these records be made
15  available and the written and on-line submitted
16  comments be made available to the public?
17      MR. SMALL: Thank you for the
18  question, Ms. Roe.  And this came up before the
19  meeting and I'm remiss not in having addressed
20  that.  We have had some requests for the
21  transcripts.  So, when we receive the transcript
22  from tonight's hearing we will post those and we
23  will in terms of written comments we will make
24  every effort to get those up expeditiously.  I
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 1  can't tell you exactly when that will be
 2  following March 1st.  We would like to get all of
 3  them in and then we will make a valiant attempt
 4  to make sure they all get posted.  That should be
 5  doable, so, thank you for the request.
 6      MS. ROE: Thank you for clarifying
 7  that.  I wanted to just start my statement here
 8  by quoting the Executive Order because I think
 9  it's very important to hear and that is that it
10  intends to reduce impediments to economic growth
11  and improve the efficiency of state government.
12  It is appropriate for state agencies to conduct a
13  periodic focused and targeted review of areas in
14  which the existing regulations may be reduced or
15  streamlined.  So, I'm not here to do that.
16      Instead, I think it's very important
17  to protect and improve and enhance environmental
18  regulations.  I want to thank Vic Singer and
19  Elizabeth Brown and I want to thank Dwight Davis
20  for your comments tonight and I want to second
21  those comments.  I think it's important to also
22  note that the resources of this State belong to
23  the people.  They do not belong to government
24  officials.  They are managed by government
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 1  officials in the public trust and it's incredibly
 2  important to keep that in mind because protection
 3  of health, protection of environmental quality
 4  for future generations, should be at the
 5  forefront of the minds of regulators in every
 6  decision they make.
 7      While this Executive Order 36 is the
 8  task that you have at hand today I just want to
 9  mention there is another Executive Order at the
10  federal level that is incredibly meaningful that
11  should perhaps be considered in Delaware and
12  that's the February 11, 1994 Executive Order
13  12898 that was signed by President Clinton that
14  required every agency to collect data on
15  environmental injustice, how it impacts on low
16  income communities, and to collect the data and
17  consider it in every decision at every level of
18  every agency in Federal Government.  If something
19  like that were to take place in Delaware, we
20  would be in a much different place and I would
21  feel much more secure.
22      There are a few regulations I would
23  like to speak to.  Specifically, the first one is
24  the chronic violators regulation.  On July 30th
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 1  of 2012 I wrote a letter to the DNREC Secretary
 2  asking that the Delaware City Refinery be
 3  assigned chronic violator status and this is
 4  because now if you total all of the violations
 5  that they have had since the new owners have
 6  taken over, they have violated their permits 40
 7  times and they have emitted toxic releases over
 8  44 times, including last week 3,000 pounds of
 9  sulfur dioxide for an undisclosed -- per day for
10  an undisclosed period of days.  So, we have to
11  find out how many days that went on in that
12  plant, release of 3,000 pounds of the toxic
13  hazardous chemical per day.
14      Anyway, the reply I got from Mr.
15  Mirzakhalili on the 23rd of August said that I
16  had to use this opportunity to make a statement
17  to that effect.  So, I am here today to do that
18  five months later.  I'm here to ask that chronic
19  violator regulations be enforced in the State of
20  Delaware.  That we have an out-of-state
21  corporation running a business in Delaware that
22  is emitting thousands of pounds of toxic
23  chemicals into areas where people are raising
24  their families and they don't have a chronic
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 1  violator status assigned to that is in my opinion
 2  a crime.
 3      There should be a process in which
 4  the public can petition DNREC to have chronic
 5  violator status assigned to an agency.  And that
 6  there is no air quality monitoring for air toxins
 7  at the defense line of that facility or
 8  residential areas means there is no way to know
 9  the health impact that that has.  As I'm sure you
10  are well aware the census tract around that
11  refinery is considered a high cancer census
12  tract.
13      So, specifically for the Delaware
14  City Refinery, but also for other polluting
15  industries in the State of Delaware, it's
16  incredibly important to have a process that
17  prioritizes public health in the management of
18  the resources, the air.  The air of this State
19  and the air quality of this State belongs to all
20  of us.  It's only managed by government.
21      The second point that I wanted to
22  make is the importance of the Coastal Zone
23  regulations and, as Mr. Singer has already
24  explained, the need to have meaningful indicators
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 1  and to enforce the regulations that are on the
 2  books.  I think that that process, that it hasn't
 3  taken place, has meant that there has been an
 4  enormous amount of industrial expansion at the
 5  refinery that has not been checked by any health
 6  indicator, any biological indicator, any river
 7  indicator and we have the Coastal Zone Act to
 8  protect us from that kind of thing and to measure
 9  the impact that it is having on health and to use
10  science-based information to make informed
11  decision-making and that is not being done and I
12  would really like to see that take place.
13      Just to summarize also on the hearing
14  issue, the first hearing, that wasn't put on the
15  public meeting calendar of the State until the
16  day of that this hearing.  The date was changed
17  without any special notice going out that there
18  was a date change.  This is a constant issue
19  especially recently with DNREC public hearings
20  and consistent standards are desperately needed.
21  So, I would appreciate that as well.  Thank you.
22      MR. SMALL: Thank you, Ms. Roe.  Next
23  I have Mr. August and to be followed by David
24  Carter.
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 1      MR. AUGUST: Hello, my name is Bernie
 2  August.  I'm representing myself.  I've been
 3  involved in activism in Delaware for over
 4  35 years and I am an antinuclear activist.  The
 5  health of the Delaware estuary is very important
 6  to our organization because of the indigenous
 7  intakes of several nuclear plants and the draw of
 8  water out of the Delaware Bay and the pollution
 9  and mercury it causes on our Delaware Bay
10  watershed.  Delaware according to the Chamber
11  Department of Commerce in 2008 we had a 62
12  billion dollar outflow with our State of monies
13  and adjusted for inflation from 2008 is,
14  actually, 49 billion dollars.  Delaware's growth
15  rate was .05 nominal terms in 2008 when compared
16  to 2007.  These are statistics I could get off
17  the web.
18      Delaware ranks 40th largest in the
19  United States behind Hawaii and just ahead of
20  West Virginia.  Finance and insurance are our
21  leading State economy factors.  Contributed 20
22  billion dollars in economic development in 2008
23  and that's 32.3 percent of the total economic
24  output of Delaware.  Coming in second adding to
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 1  that is Delaware's 7.5 billion dollar state
 2  sector, which was responsible for 12.1 economic
 3  growth in 2008.  The reason why I'm bringing all
 4  this up is the regulations that are in place just
 5  for those sectors alone are really not being
 6  enforced, that's why we have economic scandals
 7  going on in this Country.  Delaware is a big
 8  money sieve.  The money comes into Delaware and
 9  goes offshore.  We're like a Cayman Island here.
10  It benefits the one percent.  It doesn't benefit
11  any of us here.  The money goes offshore.
12      We have a bunch of holding laws in
13  Delaware for polluters, drug gangs and also for
14  criminal activity that happens in our State
15  legally under the guise of holding companies.
16  The reason why I'm bringing all this up is
17  because to me the fix is already in on trying to
18  deregulate the industrial -- for industry and
19  interest groups, corporations, electric utilities
20  and it's just kind of disgusting.
21      Mr. Singer has worked his entire life
22  on the Coastal Zone Act.  There are laws supposed
23  to be applied to all residents and to all
24  businesses in the State and it's not being
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 1  applied.  Otherwise, you wouldn't be having the
 2  huge cancer clusters.  The health risks and
 3  health costs associated with all this is
 4  enormous.  None of this is being taken into
 5  consideration of the externalities of this
 6  deregulation scheme by the Markell
 7  administration.
 8      This goes back at least to 1992 when
 9  Senator Tom Carper was Governor, Tom Carper, and
10  he started whittling away our coastal zone.  I
11  know firsthand about the special interest groups
12  because I was the only person involved in utility
13  deregulation in this State and I was fighting
14  that and now we have increases in our electric
15  rates for no reason.  We are paying exorbitantly
16  high gas rates above everybody else locally
17  around us.  Also, we have an energy policy ranked
18  second to someplace like South Carolina where
19  they are including the cost of building nuclear
20  plants on people before they even construct it.
21  This is called cost in work progress.  I'm
22  referring to blue managing.
23      So, what is going on in Delaware is
24  we keep feeding and feeding and feeding the
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 1  beast.  Our health rates are going to continue to
 2  get worse.  Our Delaware has slipped in Forbes
 3  magazine quality of life index from environmental
 4  and quality of life from 38 to 42 out of 50
 5  states, it dropped.
 6      So, I would like to understand to
 7  that the Governor should realize that every
 8  deregulation scheme he has come up with and the
 9  democrats and Republicans before this time have
10  degraded the health and quality of our life in
11  this State and as a resident I'm getting damn
12  tired of it.  Thank you.
13      MR. SMALL: Thank you, Mr. August.
14  Now I have Dave Carter and on second I have Bill
15  Dunn, I believe.
16      MR. CARTER: Thank you.  My name is
17  Dave Carter and I am speaking as conservation
18  chair for the Delaware Audubon Society.  I want
19  to thank you for this opportunity to speak
20  tonight.  I would like to make some comments and
21  suggestions on the review of the authorities and
22  the efforts under Executive Order 36 to
23  streamline environmental regulations.  Delaware
24  Audubon Society is a statewide chapter of the
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 1  National Audubon Society with a little over 2,000
 2  members in the State of Delaware and we are
 3  focused on protection of the Delaware Bay and
 4  coastal zone at this time.
 5      We do appreciate the need to conduct
 6  reviews of the regulations, but we also believe
 7  that the structure and approach and the way the
 8  review processes are undertaken is critical to
 9  making the effort successful or even useful and,
10  in particular, of any benefit to Delawarians,
11  both regulated side and the regulatees.
12      So, I would like to talk a little bit
13  about our concern about the process and the
14  analytical framework at the outset because I
15  think it's really important and make some
16  recommendations.  I then would like to add a
17  couple things that I think are completely
18  overlooked by the process that are every bit as
19  important and probably more important than the
20  actual written authorities.
21      These are prerequisites for
22  regulatory changes, they have to do with
23  institutional capacity to implement them and
24  management and operation of regulations.  There


Page 63


 1  is the actually what is written on paper and the
 2  way I should implement use and manage.  Those two
 3  must be considered hand in hand and very directly
 4  if you are going to have any measurable
 5  improvements that meet objectives of the targets
 6  of both protection of the environment and
 7  consideration of the economy.
 8      Finally, we will provide some
 9  authority that we think needs to be expanded and
10  strengthened and updated and again list several
11  we just wish that DNREC would step up and
12  actually implement what is on the books.
13      First, let me talk about some of the
14  concerns we have that we think the approach is a
15  little bit misguided as a public policy review.
16  The one benefit I see from it I'm developing a
17  course curriculum environmental concept for a
18  grad level course and I think it sets a wonderful
19  example of how not to approach environmental
20  improvements.  We are very concerned about the
21  lack of a clear analytical framework for the
22  policy review.
23      When you look at the web-based data
24  collection and the very nature of the way the
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 1  Executive Order was written it creates a severe
 2  anti-environmental analytical bias, one I'm not
 3  sure will be easily overcome.  Our staff will try
 4  to do that, but it's going to be very difficult
 5  if you use many of the comments and the
 6  approaches laid out.  We really need a more
 7  thoughtful and balanced review and that's what is
 8  needed to get public policy that is meant to
 9  address all the public's needs, not just one
10  particular sector.
11      The biased review oversimplifies the
12  problems in a way that provides a very high
13  potential for misguided recommendations coming
14  out of this and we have to be careful with that.
15  Keep in mind environmental regulations are often
16  highly technical, extremely complex and
17  interwoven with a lot of other both environmental
18  policies and regulations as well as social and
19  economic issues and you need to consider all of
20  those in the public policy process to get
21  anything effective and useful and some type of
22  useful changes and improvements.  Also, the
23  process to evaluate all of the public benefits
24  and then look at what some negative impacts are.
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 1      We give environmental permits because
 2  we are degrading the environment and have to
 3  trade that off by other societal benefits.
 4  That's why we give them.  It's an environmental
 5  degradation permission slip is what it basically
 6  is and we have to be really thoughtful in how we
 7  do that and consider what the intent was and not
 8  throw the baby out with the bath water.
 9  Otherwise, we get a lot of negative consequences
10  from really poorly considered changes.
11      What really bothers me is that this
12  is not the first time Delaware has had to deal
13  with this.  We have been through it several
14  times.  Under the Castle administration we went
15  through it and Toby Clark and the former governor
16  went through a huge process where we worked hand
17  in hand to develop things like the Environmental
18  Compliance Reference Guide working with the
19  Delaware Contractors Association to increase our
20  speed of education and understanding not just of
21  the regulated community, but help many of the
22  regulators understand some of the issues and some
23  of the problems that others were experiencing so
24  you could get that mutual understanding and
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 1  mutual learning and actually get some positive
 2  changes while also developing tools.
 3      They did the same type of guide for
 4  the agricultural community.  We need to let them
 5  kind of work through it and get the type of
 6  thoughtful approaches and things we need by
 7  bringing those groups together, expanding the
 8  educational process and making a change.
 9      What I would like to talk about now
10  is a concern we have about prerequisites because
11  I really feel we may be reacting, a knee jerk
12  reaction, and maybe treating symptoms and not the
13  cause of the problems.  These concerns are really
14  critical to be addressed and most serious are
15  policy implementation capacity.  Do you have the
16  resources to implement what is on the books and
17  until you know whether you do or don't, do you
18  have the staff?  Do you have the funding?  It
19  makes absolutely no sense to consider changing
20  them.  You have to first see whether or not it
21  has had a chance to work and I will argue in many
22  cases they are not being given a chance to work.
23      Undue political influence in policy
24  making also is the second issue that needs to be


Page 67


 1  addressed up front and I will point out again
 2  until these are addressed I can't support much in
 3  the way of anything that would weaken
 4  regulations.
 5      The adequate program implementation
 6  is quite simple.  There has been no fee increase
 7  in permit fees since 1991.  That significantly
 8  limits the resources to effectively manage the
 9  programs and causes problems.  You can't
10  adequately and competently evaluate the
11  regulations and problems with the text on paper
12  if you haven't given them the adequate resources
13  to be implemented and for those concerns about
14  the regulations good business people know you get
15  what you pay for, and, if you want a cut rate
16  permitting process, we will live with it.  If you
17  want the job done right, spend a few more nickels
18  and make sure it gets done right.
19      I understand that's an issue of the
20  General Assembly, but I really hope knowing this
21  is a major, major problem with the regulatory
22  process that any report to the Governor and
23  anything the Governor sends to the General
24  Assembly points it out.  They have a
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 1  responsibility here and they are failing and
 2  until that problem is fixed it is irresponsible
 3  to press to underline some of these regulations
 4  and change them on an economic basis.
 5      The second concern I have is the
 6  undue influence and lack of transparency and the
 7  need for transparency improvements.  Any public
 8  policy must be transparently reviewed and
 9  approved as you go through the public process
10  similar to what is happening tonight and then
11  they must be allowed to be implemented without
12  special interest on these issues.  That's hard to
13  do in Delaware.  It's the Delaware way, everybody
14  knows everybody, you scratch my back, I'll
15  scratch yours, give me the Goddamn permit.
16      In DNREC most big regulatory
17  decisions and delays are really because of the
18  political influence.  For years and years the
19  staff knew where they wanted to go with the
20  deepening channel.  That's politics.  That's not
21  the regulation.  The political meddling creates
22  severe inequities and injustices.  Those with the
23  most influence get a better deal.
24      It also creates a DNREC culture in
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 1  which professional staff feel overly constrained
 2  and unable to use discretion based on the permit
 3  context.  So, they read those permits, cling to
 4  them closely because it creates a fear that, you
 5  know what, if you go out of that box and you
 6  allow a cantilever in this spot or that spot you
 7  can't be assured because of the politics that
 8  anybody has your back.  And that's a really scary
 9  precedent that needs to be corrected culturally.
10      And DNREC has spent tens of thousands
11  -- hundreds of thousands of dollars trying to
12  create a culture of trust where there are simple
13  things that create trust in your management
14  regime and direction that need to be improved
15  starting with openness on this and removing the
16  politician from the regulatory process.  I think
17  it's pretty easy to rectify the situation and I
18  think it can be done simply.
19      For every single permit every inquiry
20  into the permit, its status or concerns about it,
21  should be required to be posted on-line on the
22  Internet as part of the record, make it public,
23  at least make it transparent when people are
24  calling and you are getting comments.  And that
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 1  needs to be not only public inquiries, but all
 2  elected officials they contact should be posted
 3  with what their questions and concerns were.  All
 4  appointed officials even within DNREC the staff
 5  should be required to list them.  Any other
 6  government staff they should be listed on the
 7  Internet and the Governor's office and that
 8  should resolve this.  Every time they call about
 9  a permit list the staff person or who called and
10  put it on the Internet.
11      During a 2008 campaign speech Jack
12  Markell talked about sunshine being an amazing
13  disinfectant.  We need to disinfect the very
14  contaminated permitting process in Delaware and
15  we need to do that by transparency.
16      I'm going to try and wrap this up
17  now, I apologize for the time, with a list of
18  some regulations that need to be improved and
19  implemented or at least promulgated.  This is not
20  all the things at least my board of directors
21  thought we should include in this, but we were
22  trying to keep this to five pages.  Some of them,
23  of course, include the Delaware Coastal Zone Act
24  and, particularly, fully implementing the coastal
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 1  zone environmental indicators which have been
 2  ignored for over a decade.
 3      A few months ago I wrote a letter to
 4  the Cabinet Secretary, four pages worth, about
 5  the implications and, interestingly enough, how
 6  that expanded down through the Rt. 9 corridor as
 7  well as the Southbridge area and I'm going to
 8  read that paragraph, just one paragraph, on Page
 9  3, "While we are deeply concerned about the
10  Delaware City, Delaware Audubon Society's concern
11  is much larger and extends statewide throughout
12  the entire Coastal Zone.  Similar exposure and
13  public health concerns have been expressed by
14  communities around the Indian River to the south.
15  In the decade since the recommendation of
16  environmental indicators, these concerns have
17  also been expressed from communities like
18  Claymont, Southbridge, Holloway Terrace, Hamilton
19  Park, Eden Park, East Side of Wilmington,
20  Riverside, Edgemoor, and other areas.
21      "Many of these communities include
22  some of the State's most socially and
23  economically vulnerable citizens.  Failure to
24  adequately implement the coastal zone indicators
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 1  program, especially to measure the potential
 2  impacts to vulnerable communities located near
 3  heavy industry, can be viewed as an environmental
 4  injustice by DNREC."
 5      And I would state tonight hearing
 6  what I've heard from the gentleman from
 7  Southbridge and other communities that DNREC's
 8  continued failure is a direct act of
 9  environmental injustice.
10      We also would like to see improvement
11  to the NPDES permit program, particularly, for
12  enhancing a way to deal with the stalled and
13  ineffective use of 316B provision for impingement
14  and entrainment.  Currently the refinery is
15  harvesting more than our commercial and
16  recreational fisherman harvest combined and we
17  think that's an atrocity that needs to be
18  handled.  If we can't handle it through the EPA
19  program, I would hope we would find a way to
20  strengthen under Chapter 60 some of the other
21  environmental regulations and statutes that
22  actually more directly address this issue and
23  press them into the direction of a flow-through
24  system, which they refuse to do.
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 1      We would like to see more progress as
 2  was promised by Candidate Markell in 2008 on
 3  freshwater wetlands regulations.  I have a copy
 4  of that and it will be included in the record of
 5  where he committed to do that in the News
 6  Journal, but has failed to do so.
 7      I also have concerns about the
 8  chronic violators statute and regulations.  We do
 9  understand that this was really gutted by a legal
10  opinion from a member of the Attorney General's
11  Office.  We would encourage DNREC to at least
12  press forward despite that to, if nothing else,
13  exercise the judicial prerogative in the
14  clarification of where we need to exercise
15  legislative prerogative.  Currently whether it's
16  the refinery or some of the others we should not
17  be in a situation where it's considered a more
18  profitable business proposition to just violate
19  things and deal with the court and the fines than
20  it is to actually follow the law and that's what
21  the environmental chronic violator law should do,
22  make it so that it is just better off if you
23  actually follow the law.
24      I also want to talk a little about
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 1  regulations governing beach protection and we
 2  need to update and periodically.  Not having that
 3  update and clear line of where the beach setbacks
 4  are adds a lot of confusion.  We are asking for
 5  ten's of millions, hundreds of millions of
 6  dollars, for beach setbacks under Sandy trying to
 7  exploit the prices to do that without actually
 8  looking where we are and where we need to be.  We
 9  tried to do this in DNREC a few years ago
10  spending over $100,000.00.  Having no maps it
11  didn't get passed.
12      I don't think any sand should be
13  appropriated by Congress until that setback line
14  is updated.  We have a responsibility to update
15  those lines and move forward with them.
16      Some other legislation I know you are
17  dealing with regulations that my board is
18  interested in is the Delaware Endangered Species
19  Act and expanding it beyond just the prohibition
20  to protect some of those species, but to actually
21  protect some of those species that are in peril
22  in Delaware.
23      And also some changes under Title 7
24  to public land and open space.  In particular we
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 1  are deeply concerned about a current trend of
 2  interest in alternative uses of those properties.
 3  We have over the last few years seen a lot of
 4  debate and interest in spray irrigation on those
 5  lands.  We recently saw some proposals of
 6  developers for trading of stream conservation or
 7  trying to put some stormwater basins on that
 8  land, the renaming in that land we think for
 9  privileged individuals of the State and what we
10  would like to see is every tract name be posted
11  on the Internet, updated regularly with a set of
12  data fields that I have in the letter that I'll
13  submit in writing to you.
14      You know, parks and recreation,
15  30,000, fish and wildlife 60,000 acres,
16  $10 million a year, it's not that much to
17  actually have that information indicator be made
18  public.  In fact, it only costs about $200.00
19  because that what charges me.  But I don't think
20  I need to pay $200.00 for FIOA, I think it should
21  be publicly available and I would like that
22  information put into a spread sheet and posted on
23  the Internet and updated every year when the
24  $10 million is appropriated.
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 1      They're a list of the concerns.  I
 2  will provide you a written comment with a series
 3  of attachments here and depending on what my
 4  board decides we may add some more specific
 5  comments on additional regulations.
 6      MR. SMALL: Next up I have Bill Dunn,
 7  and we are getting near the ends, folks, to be
 8  followed by I believe the name is Sharon Farris
 9  on deck.
10      MR. DUNN: I'm Bill Dunn and I'm
11  president of a group called The Middletown
12  Limestone Civic Alliance.  It's a regional
13  community civic umbrella in New Castle County.
14  On the front end I wanted to comment to Mr. Small
15  in that one of your sister departments, DelDOT,
16  as they have received comments about proposed
17  regulation changes and stuff dating back to
18  October, I mean, after the Governor had passed
19  his edict or whatever you want to define it as
20  they have responded to them and posted them
21  on-line as those comments came in.  I don't see
22  any reason why DNREC should take any more time
23  than any other Departments that reports to the
24  Governor, and, accordingly, as these comments
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 1  have come to you this evening and the ones that
 2  came to you in Sussex County and Kent County
 3  responses to those comments should go on-line
 4  immediately or as soon as possible.  I don't
 5  quite understand why the Department is dragging
 6  their feet or appearing to be dragging their
 7  feet.
 8      This evening I really didn't plan on
 9  commenting.  I was looking for more specific
10  information about the meeting and where it was
11  being held and I came across a proposed change
12  that was signed by the Secretary in December.  It
13  was originally proposed February 12, 2012
14  regarding land disposal restrictions on chemical
15  waste disposals and it appears it's the bringing
16  in line with the EPA and you go through a whole
17  series of chemicals in which all kinds of --
18  chlorobenzene, methylene chloride, MEK, phenol,
19  pyridine, all these things, some of them seem to
20  reflect that they're consistent with what DNREC
21  has had in place previously.
22      Others are reflective of a change
23  that has occurred in those regulations regardless
24  of whether we are talking about wastewater, bag
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 1  house dust, liquid waste, numerous things.  There
 2  have been a dramatic number of changes and I
 3  believe the Secretary signed it in December.  So,
 4  at this point it's 20 days past his signature,
 5  so, more or less it's law.
 6      I'm comfortable with improvements in
 7  regulations and their consistency with the EPA up
 8  until the point where what we are doing is
 9  loosening some of our regulations in order to
10  bring them in line with the EPA.  It is not
11  clearly distinguishable as to how that applies in
12  this circumstance.  What I would like the
13  Department to do is to go through these
14  regulations and define where it has been a
15  loosening of DNREC's regulations over these
16  chemicals that are listed here and which ones
17  have been in strict tightening of those
18  regulations.  I think they're very important.
19      Delaware with our deep history in
20  chemistry, one that actually provides me an
21  income and takes care of my family, really needs
22  to do everything they can to be as responsible
23  these days as possible in how they handle
24  chemicals and we should do anything other than
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 1  loosen regulations.  That's it, thanks.
 2      MR. SMALL: Next I have Sharon Farris
 3  and then the last speaker I have signed up is
 4  Bryon Short.
 5      MS. FARRIS: I didn't plan to speak
 6  either.  I'm speaking in two capacities.  One of
 7  those capacities is that I prepare permits for
 8  and so I understand your regs as you write them.
 9  I apply your regs to permits for others and so on
10  one hand I see it as a good idea that you
11  regularly review these and update your
12  regulations and make them clear and easy to
13  understand, easy to implement and streamline the
14  use of your resources in the sense of being
15  efficient.  That being said that's good that
16  these things are under review.
17      As a resident of Delaware and as a
18  person who cares about the environment, cares
19  about quality of life and these resources I
20  really don't like what I see when I see an
21  Executive Order that does seem to want to weaken
22  regulations just for the purpose of economic gain
23  for a few people and that's my impression.  How I
24  gather that impression is just looking at your
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 1  comment form.  Your comment form really indicates
 2  that you can eliminate or you can modify.  I
 3  don't see anything for strengthening anything or
 4  suggesting something more and, so, that's what
 5  gives me that impression and concerns me as a
 6  resident of Delaware.  Our quality of life
 7  matters.
 8      Some of us that are taxpayers too we
 9  have a stake in this in terms of public health,
10  our own livelihoods as well and we want a good
11  quality of life here.  We don't want that
12  sacrificed just for the purpose of sacrifice or
13  just for economic development.  So, I ask that
14  you consider that when you write these Regs while
15  you are also trying to improve them in ways that
16  can be implemented and can be used easily.  Okay?
17  Thank you.
18      MR. SMALL: Thank you, Ms. Farris.
19  If there are other folks who wish to speak that
20  have not indicated so on the sign-in sheets you
21  will have an opportunity.  We're concluded with
22  the sign-up sheets.
23      MR. SHORT: Thank you, Deputy
24  Secretary.  I appreciate the opportunity to say a
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 1  couple words.  My name is Byron Short and I am a
 2  state legislator.  I represent North Wilmington,
 3  the Arden area, Naamans Road and Marsh Road.
 4  First, I real want to thank you, the Deputy
 5  Secretary, and his staff for the effort that they
 6  have put in going up and down the State to make
 7  themselves available and accessible to our
 8  residents.  I chair economic development for the
 9  house.  I am also the co-chair for the small
10  business caucus.  For four years the small
11  business caucus has worked on model legislation
12  that came from SBA, which is called regulatory
13  flexibility.
14      The purpose of that was to try to
15  identify ways that we could be more supportive as
16  a state of our small business community while at
17  the same time ensuring that we continue to
18  protect the residents, our neighbors, our
19  families and our friends.  That Executive Order,
20  the Executive Order that Governor Markell has
21  issued, very much parallels the regulatory
22  flexibility legislation that I worked on for a
23  number of years.  Part of the genesis of that
24  really was the business community informing us,
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 1  telling me, telling others, that there is this
 2  onerous regulatory burden that is placed on them
 3  and it's something we have all heard and talked
 4  about.
 5      I'm self-employed, my wife is
 6  self-employed.  We both have a couple of
 7  businesses.  I found it interesting -- and I've
 8  talked to some of the other agencies.  I heard
 9  one very well-informed and articulate gentleman
10  speak about some wastewater or runoff issues
11  early on, but, outside of that I think I've
12  principally heard from people that are
13  environmental activists and people concerned
14  about protecting the health and environment of
15  Delaware.
16      Is there anybody here, if you
17  wouldn't mind, that is a small business owner?
18  If you would just raise your hand so I could see?
19  We have a gentleman here and over here and I know
20  we have a representative of an industry --
21  rather, kind of a trade group I'll say.  I
22  appreciate you coming out and sharing the
23  information.  I think it's important to note that
24  the vast majority of folks here are folks that
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 1  are expressing concerns about the environment and
 2  not as much about the regulatory burden on small
 3  businesses.  It actually says a lot to me.
 4      My job is to be open and try to help
 5  with our economic base in Delaware, but the fact
 6  that the business community has not come out
 7  tonight to share with us very specific concerns
 8  regarding regulations is something that I'll take
 9  away with me this evening and I appreciate the
10  folks that have come out and I appreciate your
11  work and the valuable time that everybody in the
12  audience has provided this evening.  Thank you
13  for coming out tonight and thank you for letting
14  me speak.
15      MR. SMALL: Is there anyone who
16  didn't indicate they would like to speak who now
17  would like an opportunity?
18      MS. HENSON: Thank you, I'm Stephanie
19  Hensen, I'm an environmental attorney.  I have
20  probably the shortest and quickest and easiest
21  comment for DNREC to address.  Most of the folks
22  that I represent are not in trouble.  They want
23  to do the right thing.  They just don't know how
24  to understand and interpret the regulations in
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 1  order to do the right thing and lately there has
 2  been a lot of buying and selling for things like
 3  marinas.  So, I've had an opportunity to go
 4  through the marina regulations and I don't think
 5  they have been updated in a long time.
 6      What do you need to put in an O & M
 7  plan?  It is in the regulations that you need
 8  one, as, but it refers back to documents in there
 9  that I don't know that they really exist anymore.
10  They were hard copy documents written by someone
11  in the past that when the regs were originally
12  put into place were important at the time and
13  that they made it into the regulation, but now
14  the document isn't available.  It's not like an
15  on-line document or a document or policy the
16  department has put together and there are a few
17  of those in the marina regs.  If we could go back
18  and take a look at some of these old regs from a
19  decade ago that make reference to documents that
20  really aren't available or outdated or don't
21  exist anymore, that would be very helpful for the
22  people that pay me.
23      Of course, it's taking work away from
24  what I would be doing, but, hey, there is a small
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 1  business concern, people buying and selling
 2  property.
 3      MR. SMALL: Thank you.
 4      MS. PRYDE: I am Coralie Pryde.  I
 5  just wanted to respond to the comment made by
 6  Bryon Short because I think we as
 7  environmentalists we have also noticed that there
 8  wasn't much representation from the business
 9  community here.  At the same time we know there
10  have been many calls to streamline the
11  regulations and to make them easier for
12  businesses.  My concern is that I think that we
13  need to look at it again from both sides and I
14  agree with the comments when they come in from
15  the business communities or others should be
16  posted on-line as quickly as possible so that we
17  may evaluate them too and either make return
18  comments or at least be prepared for changes that
19  might come down based on those comments.  Thank
20  you.
21      MR. SMALL: Thank you.
22      MR. SINGER: At the outset, Mr.
23  Small, you took 14 minutes to make comments about
24  the general workings of the Department that could
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 1  have been in the hearing announcement, but they
 2  weren't and you didn't announce any provision for
 3  public access to the comments received despite my
 4  requesting you to do that before the meeting
 5  started.  Then, after somebody else commented on
 6  it you said you would make a valiant effort, your
 7  words, valiant effort to post the written
 8  comments after March 1st.
 9      With respect to the transcript of the
10  proceeding and the prior hearings that have
11  occurred perhaps you might ask the stenographer
12  when an electronic version will be available,
13  certainly before March 1st, which is five and a
14  half weeks away, and certainly the written
15  comments or typed comments can be posted before
16  March 1st as well.  Could you be more specific
17  when will we the public get an electronic version
18  of the transcript?
19      (Response by the court reporter.)
20      MR. SINGER: And it will take you
21  three more weeks to get it on-line?
22      MR. SMALL: May I respond?
23      MR. SINGER: Certainly, here is your
24  mic.
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 1      MR. SMALL: Thank you, Mr. Singer,
 2  I'm sorry if I wasn't more clear.  What I thought
 3  I said was that when we receive the transcript we
 4  would post the transcript from this meeting as
 5  well as the other two transcripts on-line when we
 6  receive it and then we would post comments after
 7  we receive all of them.  That's what I thought I
 8  said.  So, if I wasn't clear I apologize.
 9      MR. SINGER: That means comments you
10  receive tonight will not be on the web until
11  after March 1st?  Why can't you do it
12  incrementally?
13      MR. SMALL: We will attempt to do
14  that.
15      MR. SINGER: Attempt?  I would like
16  to hear you say you are going to do something and
17  succeed at it.
18      MR. SMALL: We will post the
19  transcripts after we receive the final version
20  and we will post our comments as soon as we can
21  get them uploaded from the cumulative comments
22  from our hearings.
23      MR. SINGER: That's a week?  A month?
24  A year?
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 1      MR. SMALL: As we receive them we
 2  will post them.  I can't tell you how long it
 3  will take.  Maybe a week, but we will do it
 4  expeditiously.  How is that?
 5      MR. SINGER: If that's the best you
 6  can do.
 7      MR. SMALL: I can't make you
 8  commitments I can't keep.
 9      MR. SINGER: One of the indicators we
10  need about environmental performance.
11      MR. SMALL: Any other comments?
12  Seeing none, we are done.  Thank you all for
13  coming out.
14      (The hearing was concluded at 8:14
15  p.m.)
16  
17  
18  
19  
20  
21  
22  
23  
24  
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 1  State of Delaware )
                      )
 2  New Castle County )
   
 3 
   
 4 
   
 5              CERTIFICATE OF REPORTER
   
 6 
   
 7        I, Christina M. Vitale, Certified Court
   
 8  Reporter and Notary Public, do hereby certify
   
 9  that the foregoing record, pages 1 to 88
   
10  inclusive, is a true and accurate transcript of
   
11  my stenographic notes taken on Tuesday, January
   
12  22, 2013, in the above-captioned matter.
   
13 
   
14        IN WITNESS WHEREOF, I have hereunto set my
   
15  hand and seal this 27th day of January, 2013, at
   
16  Wilmington.
   
17 
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19 
   
20               Christina M. Vitale, CCR
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           1                  MR. SMALL:  Good evening.  Thank you

           2     for coming out on a very, very frigid night here

           3     in Wilmington.  My name is David Small and I am

           4     the Deputy Secretary of the Department of Natural

           5     Resources and Environmental Control and tonight

           6     is the last at least that we know of public

           7     hearing on Executive Order 36 and I'll assume

           8     since you are here you know a little bit about

           9     this, but, if you will humor me, I'll give you a

          10     little bit of background.  And for those of you

          11     who have attended other hearings similarly in

          12     Kent or Sussex County I'll apologize in advance

          13     because you have heard this or something very

          14     similar to it.

          15                 The Governor in June of last year

          16     signed Executive Order 36 in the spirit of trying

          17     to make state government more efficient and more

          18     effective and we recognized that regulations are

          19     necessary for the protection of public health,

          20     safety and environmental protection and I think

          21     his goal in this Executive Order if you have

          22     taken the time to read it I think you may

          23     recognize he was looking to have the public and

          24     agencies identify overly burdensome or
�
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           1     duplicative regulations.  So, tonight's hearing

           2     is part of that process.

           3                 As I said earlier, this is the third

           4     hearing.  We started in Sussex County three weeks

           5     ago now.  Last week we were in Kent County and we

           6     finish this evening here.  I will tell you that

           7     comments, however, beyond this evening are being

           8     accepted until March 1st.  Hopefully you were

           9     able to pick up a copy, a hard copy, of the

          10     comment form which was available outside on the

          11     table as you signed in.  You may also submit

          12     comments on-line.  There are probably a number of

          13     links through a variety of websites, including

          14     the Department's website, and that same form you

          15     will find on-line and you can submit those

          16     comments electronically at your leisure and we

          17     would urge you that you do get those in to us by

          18     March 1st.

          19                 So, beyond this opportunity for input

          20     from the public the Executive Order requires

          21     agencies -- and there will be other agencies this

          22     week, DelDOT, Homeland Security, Department of

          23     State, following us that will be holding their

          24     third hearings in New Castle County here as well.
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           1     Agencies are then required to take the public

           2     comments and develop a report to the Governor in

           3     June of what agencies will be proposing by way of

           4     any changes to the regulations.

           5                 The focus of this are regulations

           6     that are older than three years, in other words,

           7     they may have been promulgated prior to or

           8     amended more than three years ago.  We have, as

           9     you might imagine, gotten comments from the

          10     public, which is fine, on other regulatory

          11     processes are underway.  Again, the focus is on

          12     those that are three years or older, but we are

          13     certainly not going to tell you you can't comment

          14     on other regulations if you so chose.

          15                 So, a couple of things may be of note

          16     and I'll soon turn this over to all of you

          17     because we're really hear to listen this evening.

          18     There are a number of staff here this evening and

          19     I'll introduce them in a minute, but, as many of

          20     you know, a lot of our regulatory authority flows

          21     from federal legislation and some examples that

          22     immediately come to mind are the Clean Water Act,

          23     Clean Air Act, the Federal Superfund Law,

          24     Resource Conservation Recovery Act, and those
�
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           1     programs are delegated to states.

           2                 That means that states have to adopt

           3     laws and regulations that are at least as

           4     stringent as the federal requirements and, so,

           5     many of those regulations that we have in place,

           6     especially in the areas of air, waste and water,

           7     come from the federal process and, so, it is

           8     difficult to amend those standards.

           9                 Certainly, if we were to do so and

          10     they were less stringent then we would likely be

          11     required to give those programs back to the

          12     responsible federal agency.  But, having said

          13     that, we also recognize that there are ways to

          14     implement those regulations that we could

          15     consider in the name of efficiency or eliminating

          16     some redundancies.  So, we are certainly open to

          17     all your comments, but I would just tell you that

          18     those are some of the areas that we are looking

          19     at ourselves within the agency.

          20                 Similarly, there are other programs,

          21     as you might well imagine, that are state only.

          22     For example, Delaware has adopted a program that

          23     regulates aboveground storage tanks and at the

          24     time the State adopted that regulation there
�
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           1     wasn't necessarily a similar body of law or

           2     regulation at the federal level.  So, I just say

           3     that by way of illustration because we run the

           4     gamut.

           5                 In addition to that beyond the

           6     environmental regulatory functions I mentioned

           7     those of you who may be hunters or anglers or

           8     otherwise enjoy our outdoor places here in the

           9     State of Delaware we work very closely with the

          10     U.S. Fish and Wildlife Service and the National

          11     Oceanographic Atmospheric Administration along

          12     with our other states to manage fishery stocks,

          13     for example, in a collaborative coastwide

          14     approach that may be regional or it may be

          15     coastwide along the Atlantic.

          16                 Similarly, we have regulations in

          17     place to help us manage those stocks and those

          18     are things that are adopted with our Division of

          19     Fish and Wildlife often times after some

          20     consultations with several advisory councils that

          21     work closely with the Division on management.

          22                 So, with that if you will indulge me

          23     some of you are very familiar with our agency and

          24     its structure, others may not be, so let me give
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           1     you just a little bit of our organizational

           2     structure and some of the regulatory

           3     responsibilities that they have.  Our Division of

           4     Air oversees emissions from large and small

           5     sources, including local sources, which you may

           6     notice when you get your car inspected at the

           7     Division of Motor Vehicle we test for emissions

           8     and those requirements come from the Department

           9     of Natural Resources.  There is also beyond the

          10     regulatory component of that Division there is a

          11     robust planning group that has to worry about our

          12     actions and our planning tools that we put in

          13     place in order to meet federal standards for

          14     ozone, for example.

          15                 Our Division of Water, Kathy Stiller,

          16     our Division director, is here this evening.  Our

          17     Division of Water similarly is largely a

          18     regulatory organization.  They regulate, for

          19     example, wastewater treatment plants that

          20     discharge to fish and wildlife surface waters,

          21     but they also regulate septic systems here in the

          22     State of Delaware at the other end of the

          23     spectrum.

          24                 Some of you may know that those
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           1     regulations are currently undergoing some

           2     revisions in and of themselves and we recently

           3     had a -- our second public hearing was held in

           4     December and that record closed December 17th.

           5     So, in addition to that the Division regulates

           6     wells and the installation of wells and access to

           7     groundwater or surface waters for drinking water

           8     purposes, water for non-potable purposes as well.

           9                 I will mention that in the State of

          10     Delaware the Division of Public Health is

          11     responsible for the quality of public drinking

          12     water.  Most other regulatory functions when it

          13     comes to water fall within the Division of Water

          14     and, more broadly, within the Department of

          15     Natural Resources.  Marjorie Cross is here, she

          16     is our director of our Division of Waste and

          17     Hazardous Substances.  That group is responsible

          18     for managing and overseeing the responsible

          19     management of hazardous waste in the State.  We

          20     talk about it in terms of cradle to grave

          21     oversight from generation through transportation

          22     and disposal.  Also, solid waste, the various

          23     landfills in the State fall under the regulatory

          24     purview of that agency as well.
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           1                 Many of you may be familiar that that

           2     group also oversees clean-up of hazardous waste

           3     sites.  We work closely with the Environmental

           4     Protection Agency on clean-up of our worst

           5     contaminated sites, which are typically those

           6     that you find on the Federal Superfund list, but

           7     also we have our own State has a waste clean-up

           8     program that has its own set of requirements.

           9                 Our Division of Watershed Stewardship

          10     has a component that is regulatory in nature.

          11     The state stormwater management requirements fall

          12     under that group and the law also allows for

          13     sub-delegation of that program.  So, here in New

          14     Castle County that function is performed for the

          15     most part by New Castle County government.  In

          16     Kent County and Sussex County it is delegated to

          17     the Kent and Sussex Conservation Districts

          18     respectively.

          19                 That Division, the Division of

          20     Watershed Stewardship, is also responsible for

          21     overseeing construction along our coastal

          22     environmental.  Our dune system is very fragile

          23     and very important and we want to try and make

          24     sure that construction done in those areas is
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           1     done in a way that has minimal impact on those

           2     very important resources.

           3                 I mentioned the Division of Fish and

           4     Wildlife.  They are both a land management agency

           5     and a natural resource management agency as well

           6     as a regulatory agency.  We talked a little bit

           7     about managing fishery stocks, for example,

           8     setting size or both for the recreational and the

           9     commercial fishing interest.  Similarly, on the

          10     wildlife side you can imagine there are bag

          11     limits for the various species that are hunted in

          12     the State and they also protect threatened or

          13     endangered species.

          14                 The Division of Parks and Recreation

          15     is also a land management agency with about

          16     30,000 acres in the State.  Hopefully, you have

          17     had a chance to visit some of our parks

          18     statewide.  They do have their own body of rule

          19     that governs people's behavior while they are in

          20     the parks.

          21                 And, finally, our newest division is

          22     that of our Division of Energy and Climate and

          23     there are some small component parts of

          24     regulation that oversee, for example, the Green
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           1     Energy Fund and the administration of the Coastal

           2     Zone Act and the associated regulations falls to

           3     that Division as well.

           4                 So, we have begun a review as you

           5     might expect within the agency as well and we

           6     look to supplement that review certainly with the

           7     comments that we have received previously and

           8     look forward to receiving this evening and beyond

           9     that those of you who may chose to provide

          10     comments on-line or in writing up until

          11     March 1st.

          12                 So, I will tell you that I have a

          13     sign-in sheet, thank you for doing so, and I will

          14     be calling folks up, those folks who have

          15     identified that they would like an opportunity to

          16     speak.  I think what we are going to do is run

          17     microphones around to folks.  That's probably a

          18     little easier and what we would like you to do

          19     is, as you notice, we have a court reporter here

          20     to try and capture all of your comments as

          21     accurately as we possibly can.  It's important

          22     that we do that for your purposes and for ours.

          23                 So, having said that I would ask that

          24     you identify yourself.  I may not get your name
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           1     quite right so I'll ask your forgiveness in

           2     advance.  When I call out I may need a little

           3     help from you in doing that.  We don't have a

           4     long list.  I'm not going to ask you limit your

           5     time, I mean, if folks seem to be going on long I

           6     may interrupt you and ask if we can move on to

           7     some other folks and possibly come back to you.

           8     I know a lot of these hearings we limit maybe to

           9     three or five minutes and I don't necessarily

          10     want to put that restriction on out of the gate.

          11     Let's see how things go.

          12                 And, again, we are here to listen and

          13     we are very interested in your comments and I

          14     would finally say that the more specific comment

          15     that you have probably the better.  I have found

          16     in doing these we are a very large agency and

          17     it's very clear that people don't have -- some

          18     folks don't have a real good understanding, which

          19     we certainly appreciate, of the agency and all

          20     that it does, but those of you who may be

          21     practitioners in a certain area you may have more

          22     familiarity and I would expect you might be more

          23     specific, which is always helpful.  It helps us

          24     to take a look into specific regulatory language
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           1     and see if there is an opportunity to make

           2     changes that you all may suggest.

           3                 With that I will stop and I'm going

           4     to turn this over to all of you in the order that

           5     I have received the sign-in sheets and the first

           6     person that I have is Victor Singer.

           7                 MR. SINGER:  I'm Vic Singer, I'm not

           8     representing anyone tonight.  I have a one-page

           9     statement that I will read.  There are four pages

          10     of attachments that I will provide and I'll

          11     provide an e-mail with the whole thing after I go

          12     home.  As a general comment I point out that duly

          13     enacted laws and regulations must be faithfully

          14     enforced until repealed or altered as prescribed

          15     by law.  Now, with specificity, the Coastal Zone

          16     Regulation has the force of law since it was

          17     adopted as prescribed by Delaware's

          18     internationally renowned Coastal Zone Act, Russ

          19     Peterson's crowning achievement.

          20                 Included below in chronological order

          21     are recent communications starting with my

          22     July 16, 2012 e-mail to Secretary Collin O'Mara.

          23     They demonstrate that DNREC has been ignoring

          24     features of the Act and the Regulation for many
�
                                                                14




           1     years despite the oath of office that binds the

           2     Secretary to uphold U.S. and Delaware law.  He is

           3     not alone.  His predecessors did the same thing.

           4     But they are gone.

           5                 Secretary O'Mara argues that the

           6     Regulation is outmoded and that there are

           7     economic reasons for ignoring it.  That's an

           8     appropriate basis for seeking changes according

           9     to the procedures established in the Act itself,

          10     but the argument doesn't justify ignoring the Act

          11     and the Regulation anymore than the parallel

          12     argument that the state speed limit on the JFK

          13     Turnpike should be ignored.  Indeed, in many

          14     respects the Coastal Zone Act and Coastal Zone

          15     Reg are far from outmoded and must, therefore, be

          16     honored and implemented.

          17                 Neither the Secretary nor the

          18     Governor have the authority to ignore laws and

          19     regulations that you are under oath to uphold.

          20     They have all the authority they need to amend

          21     and alter existing laws and regulations that they

          22     disagree with following procedures established by

          23     law.  Until they do so regarding the Coastal Zone

          24     Reg they must apply it as it is written.  That's
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           1     appropriate under our governing system wherein

           2     laws duly enacted overrule private emotions.  If

           3     the Secretary doesn't like that, he should find

           4     employment elsewhere.

           5                 The Coastal Zone Reg requires DNREC

           6     to develop a set of goals and indicators

           7     highlighting the most significant environmental

           8     challenges to the Coastal Zone.  These were to

           9     lead to measuring the environmental qualities of

          10     the Coastal Zone and trends over time and to

          11     enable evaluating impacts of proposed uses within

          12     the Coastal Zone.  Measuring impacts of proposed

          13     land uses is essential to demonstrating

          14     compliance with the key requirements of the

          15     Coastal Zone Reg that any new industrial use that

          16     gives any damage to the Coastal Zone be offset by

          17     greater benefits to the Coastal Zone.

          18                 DNREC responded in March 1999 to that

          19     requirement with a 108-page "Environmental Goals

          20     and Indicators for Delaware's Coastal Zone"

          21     report.  Nothing further has been done.  Indeed,

          22     in recent Coastal Zone decisions by DNREC the

          23     requirement to measure impacts and offsets has

          24     been evaded because it's not easy to do.
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           1                 Justifying its continuing disregard

           2     of the Coastal Zone Reg may well be among DNREC's

           3     goals in the current update activity, but I must

           4     point out that there is an intense need for a

           5     tightly focused update of the Coastal Zone Reg.

           6     Section S of the Regulation entitled

           7     "Severability" provides that if any provision

           8     within the Reg relating to Section E on uses not

           9     regulated and Section I on offset proposals is

          10     invalidated by a court of law, the entire Coastal

          11     Zone Reg disappears except the footprint maps and

          12     public notice provision.

          13                 The Coastal Zone Reg has been in

          14     place for well over a decade.  There has not been

          15     a court challenge to any such provision.  That

          16     severability provision begs to be eliminated.

          17     The Coastal Zone Industrial Control Board is

          18     authorized by the Coastal Zone Act to change any

          19     regulation first advanced by DNREC as the Coastal

          20     Zone Reg was.  For over a decade the former

          21     chairman of the Coastal Zone Industrial Control

          22     Board ignored my urgings to convene a meeting

          23     with an agenda enabling discussion of such a

          24     change as well as form of adoption of Coastal
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           1     Zone Industrial Control Board procedural rules.

           2     Hopefully, the current chairman will not continue

           3     that ignorance.

           4                 Thank you for the opportunity to

           5     speak.

           6                 MR. SMALL:  Thank you, Mr. Singer.

           7     The next person I have listed to speak is

           8     Elizabeth Brown with let's see who is on deck.  I

           9     have a no and a yes, so, I'll let you decide.

          10     That would be John Williams on deck.  So, I have

          11     Elizabeth Brown and then John Williams.

          12                 MS. BROWN:  Thank you for the

          13     opportunity to comment.  Hi, my name is Elizabeth

          14     Brown.  I'm speaking on behalf of Delaware River

          15     Keeper Network.  Delaware Keeper Network is the

          16     organization advocating for the entire Delaware

          17     River Watershed.  The premise of the Order is to

          18     identify which regulations are burdensome and

          19     amenable to elimination.  While we applaud and

          20     support the administration's review of

          21     regulations to see if they still make sense the

          22     focus should not be solely on weakening or

          23     eliminating regulations, but, rather, to evaluate

          24     whether Delaware's current regulations are
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           1     adequate to protect its citizens and environment.

           2     DNREC should also solicit ideas for new or

           3     strengthened regulations to deal with issues both

           4     new and long neglected.

           5                 DNREC's mission should be advanced by

           6     recognizing that priority protection of the

           7     environment provides economic, health, safety and

           8     quality of life benefits to the entire State

           9     whereas a focus on individual views of a burden

          10     introduces subjective prioritization that

          11     inevitably benefits one community to the

          12     detriment of another.  True balance and

          13     implementation of environmental laws comes in the

          14     uniform benefits provided by environmental

          15     protection.

          16                 Protective environmental regulation

          17     may require developers, industry and others to

          18     change business practices, but it is an

          19     investment in change that properly ensures they

          20     internalize and fully cover the cost of their

          21     ventures.  Protective environmental regulations

          22     ensure that our natural river and resources are

          23     protected in a way that protect our whole

          24     community allowing our rivers and natural
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           1     environment to serve and benefit multiple needs

           2     and communities rather than the economic

           3     interests of a limited few.

           4                 In short, protecting the environment

           5     is a legitimate and appropriate cost of doing

           6     business, which should be paid for by the

           7     industry inflicting the harm.  It is disturbing

           8     that the Order speaks in terms of business

           9     operations of burden imposed by environmental

          10     protection regulation rather than recognizing

          11     that, in fact, these are protections benefiting

          12     needs of the public at large.

          13                 By preventing pollutants, stormwater

          14     runoff, requiring appropriate citing and projects

          15     or activities protecting fragile ecosystems such

          16     as those in the coastal zone, implementing steps

          17     to avoid and deal with these things environmental

          18     rules and regulations are protecting the public

          19     and taxpayers from the threats, harms and cost of

          20     flooding, erosion, drought, pollution and damaged

          21     fish populations for fishing, eco-tourism and

          22     other pursuits in Delaware.

          23                 The cost implications of failing to

          24     protect the environment are very real.
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           1     Naturalized areas along the water body help

           2     prevent the erosion of public and private lands,

           3     including the underlining of bridges and

           4     roadways.  Protection of our streams is more

           5     cost-effective than having to restore them once

           6     damage is done.  Preventing our infrastructure

           7     from being undermined is more cost-effective than

           8     having to repair preventable damage.  Preventing

           9     harm such as erosion damage can save thousands

          10     when compared to the cost of repairing severe

          11     harm.

          12                 Before DNREC eliminates any existing

          13     regulations it must address several hurdles to,

          14     quote, making state government more efficient and

          15     effective.  These include a lack of fiscal

          16     parity, a continuing information divide between

          17     regulators and regulated community and a need for

          18     increased transparency in the permitting process.

          19     We see the Order as an opportunity for DNREC to

          20     take on these issues.  For example, fiscal

          21     stumbling blocks include that any consideration

          22     for regulatory reform should come after fee

          23     increases and in some cases imposition of a fee

          24     on environmental regulations to provide and
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           1     permit to provide a meaning fiscal impact.  DNREC

           2     must also allow cost recovery in certain

           3     instances to better implement its existing

           4     regulations.

           5                 In terms of the information divide

           6     the Order assumes a problem with the regulations

           7     themselves, however, many times the perception of

           8     a burden is based on a lack of understanding

           9     permit requirements, regulatory requirements and

          10     timing.  To address this DNREC should engage in

          11     smart outreach to the public and regulated

          12     community before it eliminates any regulation.

          13                 And, finally, an increase in

          14     transparency can come through DNREC as it has the

          15     opportunity to overhaul its permitting system to

          16     provide information not only by application, but

          17     by comments included by others through an on-line

          18     system.  It's inequitable that the Order seeks

          19     input to weaken or eliminate regulations in some

          20     circumstances, but does not similarly seek out

          21     the option or opportunity to identify unique

          22     circumstances where strengthened, more stringent

          23     or stronger protections are needed.

          24                 Substantively, what absolutely must
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           1     not be eliminated is the Coastal Zone Act.  The

           2     Bayshore region continues to require a regulatory

           3     regime to protect this valuable resource.  There

           4     needs to be continued protections and increased

           5     protections for freshwater wetlands and increased

           6     control over Delaware coastal development just to

           7     name a few.  Of course, the programs that are

           8     delegated to the State from Federal Government

           9     must be off the table.  Ways to implement these

          10     delegated programs in the name of efficiency must

          11     not run afoul of the State's obligation to be at

          12     least as stringent as the federal regulation.

          13                 I intend to submit some additional

          14     comments in writing.  Thank you for the

          15     opportunity to provide input on this issue.

          16                 MR. SMALL:  Thank you, Ms. Brown.  I

          17     have John Williams and then I believe I have

          18     Jeremy Kalmbacher on deck.

          19                 MR. WILLIAMS:  Thank you, Deputy

          20     Secretary.  My name is John Williams and I am on

          21     the State Parks Council and the Natural Areas

          22     Council.  Some of you may not even know we have a

          23     Natural Areas Council, but we went through a

          24     regime recently where we updated our regulations
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           1     and, so, we don't have to have those before this

           2     meeting tonight, but I'm also part of the States

           3     Parks Council.  It's interesting to see how well-

           4     managed it really is by its director, Chaz

           5     Salkin, who is here tonight, and Ray Bivens and

           6     others representing state parks.

           7                 It's impressive to see what they are

           8     doing with 30,000 acres in the State of Delaware

           9     to provide the recreation for Delawarians and

          10     those from outside Delaware and promote it and

          11     manage it well.  And there are some new

          12     initiatives that I think probably could be

          13     further expanded.  One more interesting one has

          14     to do with tobacco use in state parks and there

          15     has been some restrictions put on tobacco use in

          16     state parks, which could be further expanded.  I

          17     don't know if there is a concern about people

          18     breathing the smoke, but I think in general most

          19     people are against tobacco use in public places

          20     and where others are enjoying wildlife and the

          21     nature.  So, I would basically propose expanding

          22     the smoking ban in state parks.

          23                 And I also wanted to chime in on a

          24     couple comments already made about the Bayshore
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           1     Initiative.  It's very impressive what Collin

           2     O'Mara is doing to basically try to connect the

           3     different areas -- properties, sort of

           4     checkerboard properties, along the Delaware Bay

           5     to try to connect them and try to create one sort

           6     of combined centralized controlled system of

           7     management and also allow for some recreational

           8     in there.

           9                 And, finally, I wanted to also

          10     address my main concern, which is why I'm

          11     involved in state parks and so on and also, which

          12     is waterways.  I'm involved in the rowing

          13     community in Wilmington.  I've been here since

          14     1990 and I've seen the improvements and in the

          15     Christina River and riverfront development and

          16     how it basically helped to clean up the river and

          17     I would, once again, encourage any efforts to

          18     encourage cleaner water, protection of riparian

          19     buffers and other things that basically protect

          20     our natural areas that are near the water.  Thank

          21     you.

          22                 MR. SMALL:  Again, I have now Jeremy

          23     Kalmbacher.

          24                 MR. KALMBACHER:  Thank you.  My name
�
                                                                25




           1     is Jeremy Kalmbacher and I'm with Tidewater

           2     Utilities and Tidewater Environmental Services.

           3     I have about four and a half pages, so, if it is

           4     going too long I can just submit it.  We are a

           5     regulated water and wastewater utility operating

           6     under the realm of the Public Service Commission.

           7     The PSC sets our rates, our franchise territory

           8     and our service standards.

           9                 We do have some concerns about the

          10     regulations adding unnecessary cost to our

          11     customers, specifically, the regulations

          12     governing the design installation and operation

          13     of the on-site wastewater treatment and disposal

          14     systems.  As you know, those regulations are

          15     under review right now and enacting some new

          16     provisions.  Tidewater has submitted four letters

          17     with comments and participated in several

          18     workshops and attended and spoke at the public

          19     hearings that were held on May 3, 2012 and

          20     November 15, 2012 and we have not received a

          21     formal response to any of our comments as of this

          22     date and I brought the four letters for the

          23     record.

          24                 In particular, we continue to
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           1     question the proposed stringent performance

           2     standards as specified in Section 3.32.8 of the

           3     Regs.  Number one, they're not derived based on

           4     science.  Number two, they will create economic

           5     hardships to customers and, number three, they

           6     sacrifice the environment in an effort to promote

           7     one type of system over the other.

           8                 Number one, the standards are not

           9     based on science.  As you know, a total maximum

          10     daily load analysis was performed and a pollution

          11     control strategy implemented for the Inland Bays

          12     Watershed based on rigorous scientific analysis

          13     and public process that we believe that was

          14     great.  The Inland Bays watershed had been touted

          15     by DNREC as the State's most impaired watershed.

          16     No one can argue with that.  The nutrient limits

          17     implemented in the PCS for systems over 20,000

          18     gallons per day are five milligrams per liter for

          19     nitrogen and four milligrams per liter for total

          20     phosphorus.

          21                 However, these same limits, and more

          22     stringent limits, if a RIB system is proposed

          23     over 300,000 gallons per day, and there is not

          24     really any scientific analysis to justify the
�
                                                                27




           1     limits.  It would seem that the most impaired

           2     watershed would contain the most stringent limits

           3     and that the other watersheds would be derived in

           4     a similar scientific fashion based upon the

           5     particular needs of each watershed.  Thus far,

           6     the science behind the limits for all the other

           7     watersheds has not been presented.

           8                 Number two, the regulations as

           9     proposed will create an economic hardship for

          10     both existing systems and proposed systems as

          11     well.  Existing Systems, Section 6.3.1.7,

          12     requires that any large system permitted prior to

          13     the promulgation of the regulations must be

          14     redesigned to meet the new performance standards

          15     and the owner/operator would have 60 months to

          16     bring this system in compliance with water

          17     quality standards.  This will create an economic

          18     hardship for 80 to 100 existing permitted systems

          19     as they have to comply with the new standards.

          20                 At the November 15th hearing it was

          21     indicated that the sections regarding existing

          22     systems having to meet the new performance

          23     standards were being deleted, however, these

          24     sections still remain in the draft regulations
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           1     and we feel it is imperative to reflect what the

           2     economic impact will be.

           3                 As an example, there are several

           4     existing large systems between 2500 gpd and

           5     20,000 gpd that simply provide septic tank

           6     treatment.  The proposed regulations would

           7     require that this type of system will be upgraded

           8     to provide a total nitrogen of 10, which will

           9     basically require an entirely new treatment plant

          10     for these systems, most likely a sequencing batch

          11     reactor to meet this limit.

          12                 Just as an example a 20,000 gpd

          13     system that serves about 67 homes this will be a

          14     capital cost of 500,000 to a million dollars,

          15     which is a thousand to $2,000.00 per year per

          16     customer above what the user is paying now.  And

          17     there is approximately 80 to 100 existing large

          18     systems, which Tidewater does not own or operate.

          19     These are other private companies that own these

          20     systems.  The implementation of user fees will be

          21     several times higher than existing levels, which

          22     will be virtually impossible to administer to the

          23     thousands of these homeowners.

          24                 Proposed systems would experience
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           1     similar significant radical changes.  For an

           2     example, just to go from five milligrams per

           3     liter to four milligrams per liter for a 300,000

           4     gpd RIB system that is going to cost about

           5     another 500,000 to a million dollars just for the

           6     one milligram per liter difference.  This will be

           7     a four to 500 customer increase for existing

           8     customers.  This is a substantial economic impact

           9     with little environmental benefit, going from

          10     just five to four.  This is an extra 2.5 pounds

          11     per day of TN that would be going onto the

          12     disposal system or farm field.

          13                 Certain systems sacrifice the

          14     environment in an effort to promote one type of

          15     system over another.  We think this is an

          16     important thing here.  Spray systems over 300,000

          17     gallons per day are allowed to discharge

          18     150 percent more nitrogen than a rapid

          19     infiltration basin.  This is -- basically this is

          20     like it's okay to have ten -- you have to have

          21     four milligrams per liter coming out of the hose

          22     of your house, but if you hook a sprinkler to it

          23     you can do ten milligrams per liter.  Doesn't

          24     make any sense at all.  So, every discharge
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           1     should be the same rate.  Let's see, what else?

           2                 In addition to that Section 6.2.2.5

           3     requires new work to be done, a SIR, to be

           4     prepared and submitted if it's over ten-years

           5     old.  This requires a whole new one to be

           6     prepared if it's over ten-years old.  That's a

           7     little burdensome.  It certainly should be

           8     updated.  If nothing has changed out there, we

           9     don't need why it needs to be completely revamped

          10     and redone.  Certainly, if it's changed, but just

          11     to start from scratch doesn't seem to make a

          12     whole lot of sense.

          13                 This requires that system dimensions

          14     be submitted with the Hydrogeologic Suitability

          15     Report.  It's Section 6.2.3.2.1.2.  We are not

          16     even sure what that is.  We could use some

          17     clarification on that.  Section 6.2.3.4.2.1.3

          18     requires RIB systems over 100,000 gallons per day

          19     to have three 40-foot deep continuously sampled

          20     test borings per acre.  That would be a lot of --

          21     if you have a five-acre system, that's a lot of

          22     deep borings per acre for the same information.

          23                 Section 6.2.3.6.5 requires all

          24     systems with flows greater than 100,000 gpd per
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           1     day to have a basin test performed minimum of

           2     ten-foot by ten-foot.  This requires a work plan

           3     detailing the size, location.  This makes sense,

           4     but there needs to be guidance in terms of the

           5     number of basins needed and when the basins need

           6     to be larger than ten-by-ten, rather than it just

           7     being kind of up in the air.

           8                 Section 6.2.4.1 requires that a

           9     surface water assessment report be submitted for

          10     all large systems to demonstrate that nutrient

          11     performance standards for wastewater are being

          12     met at the post treatment location or through

          13     natural attenuation.  This is already handled by

          14     the TMDL and the PCS.  We're not sure why we have

          15     to redo this work on a system-by-system basis

          16     when the work has already been done in the TMDL

          17     and the PCS.  This appears to be adding

          18     significant work and money for something that

          19     should be done as part of the TMDL process.

          20                 Second 6.3.1.17 states that all

          21     memorandums of understanding that directly affect

          22     any permit application will be taken into

          23     consideration during the regulatory permitting

          24     process.  An MOU is not a regulation, this should
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           1     be deleted.  A regulation cannot be so broad as

           2     to include any MOU that the regulatory agency

           3     feels is needed without going through a

           4     regulatory process involving the public.  If

           5     there is a specific MOU that needs to be part of

           6     the regulations, then it should be included in

           7     the regulations.

           8                 Second 6.3.2.2.1.3 requires RIB's to

           9     be configured in a strip configuration

          10     perpendicular to the direction of groundwater

          11     flow.  There is no scientific basis for this

          12     requirement.  A HSR is required and will

          13     determine mounding effects.  When we are doing

          14     all the hydrogeological tests to see how the

          15     groundwater is flowing, where it's going, there

          16     is no reason to arbitrarily make the basins in a

          17     straight line.

          18                 Section 6.3.2.2.3.2 requires all

          19     existing RIB systems with ultimate design

          20     capacity over 300,000 gallons per day to be

          21     redesigned to meet an annual average

          22     concentration of 4.0 milligrams for total

          23     nitrogen and 0.5 milligrams for total phosphorus

          24     at the end of the pipe.  That is an economic
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           1     hardship we believe.

           2                 Second 6.5.1.5.1.1 requires the

           3     layout of collection systems, including lift

           4     stations and force mains.  When you are

           5     developing a regional system you have force mains

           6     and pump stations that are not even on the site

           7     and this is the regulations governing the on-site

           8     disposal and treatment system.  And the

           9     collection systems are permitted under a separate

          10     section of the DNREC regulations.  So, it's like

          11     a dual review.  We're not sure of the benefit of

          12     having it done twice.

          13                 And the last page, Section 6.5.2.1.1,

          14     states that if a public hearing is not conducted

          15     and all requirements of the regulations have been

          16     fulfilled, a construction permit may be issued by

          17     the Department.  If all the regulations have been

          18     met, this should read the Department shall issue

          19     a permit.  If an applicant meets the regulations,

          20     it is not DNREC's option to issue a permit.

          21                 Section 6.6.3.6 requires a scientist,

          22     geologist and/or design engineer to periodically

          23     review the construction of a disposal system to

          24     ensure compliance with the design specifications.
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           1     This statement is extremely broad and

           2     expectations of each need to be defined.  It

           3     makes sense to review it, but each system is

           4     going to be different and there is really no -- I

           5     mean, how do you determine that?

           6                 Section 6.5.11.2.1.2 requires the

           7     conveyance system for a regional facility be

           8     permitted before a permit is issued.  From a

           9     planning perspective this doesn't even make

          10     sense.  You are going -- this is costly and

          11     likely to change depending on the economy and

          12     which developments need service first.  Again,

          13     this is also permitted by another section within

          14     DNREC under separate regulations and should be

          15     eliminated from this regulation.  I mean, how are

          16     you going to design a conveyance system if you

          17     don't have a place to dispose the wastewater?

          18                 Section 6.10.2 requires that a

          19     treatment and disposal permit and all force main

          20     and pumping station permits to all be issued

          21     before a regional temporary holding tank will be

          22     permitted.  I mean, the purpose of the temporary

          23     holding tank is to allow temporary service for up

          24     to five years while the planning, permits and
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           1     construction take place for the permit solution.

           2     There are points in the planning process, such as

           3     after SIR and conditional use approval, where it

           4     is evident that the system is viable.  At this

           5     point there should be an allowance for the

           6     issuance of a temporary holding tank to allow the

           7     remaining planning, permits and construction to

           8     be completed.  This regulation defeats the

           9     purpose of a temporary holding tank altogether.

          10                 Thank you for allowing me to comment.

          11     As written, the regulations will impose a

          12     significant economic burden on the regulated

          13     community and the users will bear the burden of

          14     those expenses.  We would appreciate a response

          15     for these and our previous comments.  Thanks

          16     again.

          17                 MR. SMALL:  Next I have Pat Todd and

          18     on deck Andrew Groff.

          19                 MS. PERTZOFF:  I'm not Pat Todd, I'm

          20     Lisa Pertzoff.  Pat was here and had to leave

          21     because of a prior commitment, so, I am reading

          22     her statement.  I stress that because she has

          23     used the first person singular in some cases and

          24     I will leave you a copy.  This statement is the
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           1     official statement from the League of Women

           2     Voters of Delaware from Carol Jones, our state

           3     president, and Pat Todd, who is chair of the

           4     Energy/Climate Change/Natural Resources

           5     Committee.

           6                 The League of Women Voters of

           7     Delaware thanks you for this opportunity to

           8     comment on changing DNREC regulations.  The

           9     League believes that natural resources should be

          10     managed as interrelated parts of life supporting

          11     ecosystems.  Resources should be conserved and

          12     protected to ensure their future availability.

          13     Pollution of these resources should be controlled

          14     in order to preserve the physical, chemical and

          15     biological integrity of ecosystems and to protect

          16     public health.  These are DNREC's legal charge.

          17     Carrying out this charge is dependent upon

          18     adequate law and regulation.

          19                 Executive Order 36 is timely.  The

          20     League supports scrutinizing all DNREC

          21     regulations on a regular basis to eliminate

          22     outmoded regulations that may no longer be

          23     necessary due to changed conditions, including

          24     changes in federal law and regulations.  We look
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           1     forward to each Division's fine-tuning of its

           2     regulations.

           3                 We do have some suggestions

           4     concerning this DNREC process.  Remember why each

           5     regulation was written and approved.  I, meaning

           6     Pat Todd, served on the Recycling Public Advisory

           7     Council and the State Brownfields Committee for

           8     more years than I can remember.  On both of those

           9     committees decisions about regulations were made

          10     involving all of the stakeholders and in all

          11     cases compromises were made.  Those compromises

          12     should not be forgotten.  I can speak for only

          13     two state committees, but I suspect that all the

          14     other councils and committees made decisions in

          15     the same way.

          16                 Next, take a long-term view.  Don't

          17     discard a regulation because some stakeholders

          18     say that compliance is too costly.  Keeping that

          19     regulation in place at a time when the State is

          20     trying to deal with assessing and planning for

          21     adaptation to sea level rise may save the State

          22     thousands, even millions of dollars in the

          23     future.

          24                 Third, remember that Delaware
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           1     continues to make a substantial effort to attract

           2     more green jobs, encourage tourism and so forth.

           3     If regulations are removed or weakened resulting

           4     in degradation of our environment, thereby

           5     raising public health costs because of more

           6     pollutants in our air, land and water, then

           7     Delaware will not be a state that anyone wants to

           8     move to or live in or visit.

           9                 Fourth, remember that a healthy

          10     economy is dependent on a healthy natural

          11     resource base.  Lastly, and this is written in

          12     handwriting at the end, we are requesting that

          13     you have public hearings after you are done what

          14     you are going -- after DNREC finishes this so

          15     that we are aware of what was changed and what

          16     was left alone.  The League looks forward to

          17     DNREC's endeavors to update its regulations.

          18     Thank you, again, for this opportunity to speak.

          19                 MR. SMALL:  Thank you, Ms. Pertzoff

          20     and, thank you, Ms. Jones and, thank you, Ms.

          21     Todd, a true team effort, and thank you for the

          22     comment on public hearings.  Whether there are

          23     any additional hearings beyond this one that are

          24     directly associated with Executive Order 36 I
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           1     think remains to be seen.  I will say, though,

           2     that any proposed changes that result from this

           3     will go through its own promulgation and public

           4     hearing process.  So, we are required by law to

           5     do that and I think many folks may know that, but

           6     just to reinforce the point.

           7                 Next I have Andrew Groff and

           8     following Mr. Groff I have Dwight Davis on deck.

           9                 MR. GROFF:  My name is Andrew Groff

          10     and I represent the Green Party of Delaware.  We

          11     are currently reviewing the list here that was

          12     passed out tonight on the regulations set up for

          13     review and, needless to say, we are very much in

          14     support of DNREC's operations and activities and

          15     wish to have them strengthened and applied evenly

          16     throughout the State.

          17                 It is our observation that at times

          18     it appears from our point of view that certain

          19     regulations have been politicized and exceptions

          20     made in the State which were a lack of

          21     enforcement particularly in our observations of

          22     the treatment of the Delaware City Oil Refinery.

          23     We are highly sensitive to the permitting process

          24     that is happening with that plant right now and
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           1     its incremental basis and we have experienced the

           2     previous operations of that plant years ago and

           3     we are highly concerned about the way in which

           4     that plant is being certified.

           5                 We will be actively involved in

           6     observing any changes in regulations and the

           7     applications of those regulations to any new

           8     industrial activity, particularly in relation to

           9     carbon emission industries in the State.  Thank

          10     you.

          11                 MR. SMALL:  Thank you, Mr. Groff.  I

          12     have Mr. Dwight Davis and following Mr. Davis I

          13     have Stephanie Herron on deck.

          14                 MR. DAVIS:  Thank you very much.  My

          15     name is Dwight L. Davis.  I am a resident of the

          16     City of Wilmington, lifelong resident of the

          17     State of Delaware.  I want to speak specifically

          18     about the manner in which decisions come before

          19     DNREC relative to overlapping municipalities in

          20     making decisions that impact the environment.

          21                 For an example, just last year it was

          22     reported widely in the News Journal that in the

          23     Southbridge neighborhood of Wilmington near a

          24     park that there was going to be a holding station
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           1     for cattle.  This was, in fact, voted on by the

           2     City of Wilmington's city council.  Although it

           3     was reported in the News Journal due to the

           4     Freedom of Information Act we found that it had

           5     not been given a permit with regards to this

           6     project.  Further investigation established that

           7     DNREC had already been involved in terms of

           8     providing state and federal development dollars

           9     towards this project.

          10                 It's quite confusing, if you will, to

          11     know at which point should a proposed project

          12     pull a permit especially when you are going to

          13     bring on line close to 30 acres of land right

          14     next to a park where children play.  We still

          15     have not heard any more about that project.  We

          16     are also now hearing about the expansion and the

          17     privatization, if you will, of the Port of

          18     Wilmington.

          19                 Now, we talk a lot about air, we talk

          20     a lot about water and ground, but we need to talk

          21     about human beings and this environmental

          22     injustice, if you will, in Southbridge and the

          23     Rt. 9 corridor that is already called cancer

          24     clusters.  So, we need to know what do we need to
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           1     do to get an environmental impact statement.  We

           2     need to get a health and safety plan and I think

           3     that -- I don't know what regulation, if you

           4     will, that this falls under, but it very well

           5     should fall under the United States Constitution.

           6                 And I believe that the gentleman said

           7     that the Secretary is required to take an oath

           8     and, so, if the Secretary is required to take an

           9     oath and the United States Constitution says that

          10     no state shall make any regulation or any law

          11     that violates the right of its citizens.  You

          12     know, in Southbridge up and down the Rt. 9

          13     corridor, you know, we have a lot of families

          14     that are dying from cancer, that are suffering

          15     from upper respiratory diseases and some of these

          16     plans have included monies from the Coastal Zone

          17     Act as well as money from DNREC.

          18                 So, I guess I really don't understand

          19     the processes and I think I would just like to

          20     make a suggestion that if the City of Wilmington

          21     is in the process of making a decision that

          22     ultimately is going to have to come before DNREC

          23     that they should be required to submit that to

          24     DNREC first so, therefore, DNREC can have a look-
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           1     see, if you will, especially with us talking

           2     about selling our port, privatizing our port to a

           3     corporation, Kinder Morgan, that operates and

           4     owns something like 75,000 miles of LNG and that

           5     just the common person knows that the

           6     privatization of the port, which was initially

           7     discussed that it was going to have investments

           8     over half a billion is now down below 100

           9     million.  It's just a lot of conflicting and

          10     confusing signs and symbols coming from our

          11     State.

          12                 Now, it also impacts the, for

          13     example, the cattle staging of a facility.  You

          14     know, just my looking into it I realized that

          15     cattle emit approximately so many gallons of what

          16     is that toxic -- what is it called?  Nitrogen?

          17     Methane.  If you are talking about thousands of

          18     heads of cattle right next to a park and each

          19     emitting methane gas, you know, into the air,

          20     into water, et cetera, et cetera, and families

          21     live in this area.

          22                 I hear that the riverfront, bricks

          23     and mortar of the riverfront, and everybody

          24     seemed to be excited with that, but we also read
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           1     in the paper where the developers of the

           2     riverfront were being essentially excused for not

           3     maintaining the sites, whether, you know, it was

           4     -- I think it was a duck there at that time.

           5                 And, so, I guess I really don't know

           6     who is doing the policing of these projects, but

           7     I do know that our families are dying.  There are

           8     children that are being born asthmatic and then

           9     we're in between what is going on in Delaware

          10     City and what is going on coming down from the

          11     old Sunoco company.  So, who is responsible for

          12     this?

          13                 So, I believe that there needs to be

          14     a health and safety plan and the anticipated

          15     cost, expected cost, of keeping us healthy needs

          16     to be added onto the development project.  So,

          17     I'm not a scientist or anything like that, but I

          18     do know that we want to breathe and we want to

          19     have our children to play.  In Southbridge, you

          20     know, we only have nine and a half acres of green

          21     space.  So, if you are talking about 30 acres of

          22     cattle staging, that's three times as much as our

          23     children have to play.

          24                 So, you know, I don't know how you
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           1     will respond to what I'm saying, but I just hope

           2     -- and I just want to thank the Governor for

           3     giving us this opportunity through his Executive

           4     Order that privatization -- and I didn't even

           5     mention the coal.  They got a coal plant and we

           6     got the compost plant.  All of this is

           7     essentially pushing the people out of their

           8     homes, you know?  I mean, we thought we was

           9     smelling one thing and we were smelling something

          10     else and our families is dying.

          11                 So, if you guys got the money we

          12     appreciate you doing a health and safety plan,

          13     environmental impact statement and contact the

          14     City of Wilmington and New Castle County so you

          15     can begin to do a comprehensive plan,

          16     comprehensive planning, and help the families and

          17     the citizens to be able to, you know, have a

          18     quality of life.  Thank you very much.

          19                 (Audience applause.)

          20                 MR. SMALL:  Thank you for your

          21     comments, Mr. Davis.  I will tell you on your

          22     issue of cattle staging operations I'm a little

          23     familiar with that and as far as I know the

          24     Department has no applications in front of it on
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           1     that facility at this time.  I can tell you that.

           2     Next I have Stephanie Herron and following her I

           3     have Tony Nerlinger.

           4                 MS. HERRON:  Stephanie Herron,

           5     H-E-R-R-O-N.  I don't have a statement prepared

           6     and I'm speaking for myself here, but I just

           7     wanted to say that I totally agree with this guy

           8     and while I don't think that the port

           9     privatization is currently in front of DNREC I'm

          10     also outraged about that process and I would like

          11     to take the opportunity to ask the Department

          12     rather than pointing out a specific regulation

          13     that I would like changed maybe to implement or

          14     enforce some of its current regulations.

          15                 We, myself and some other

          16     environmentalists, are pretty upset at the lack

          17     of normalized regulations for DNREC hearings.  I

          18     noted that the first Executive Order 36 hearing

          19     in Sussex County that adequate notification of

          20     the hearing was not at all the case.  I don't

          21     think that citizens of Sussex County or Delaware

          22     residents found out about any of these Executive

          23     Order hearings to be honest.  The first hearing

          24     was posted on-line the day of the hearing as I
�
                                                                47




           1     previously pointed out.

           2                 This hearing that we are at currently

           3     was changed about two weeks beforehand and given

           4     very little notice of the change.  Nobody that I

           5     talked to personally told them that the hearing

           6     was tonight rather than last night knew.  They

           7     were all very confused about this.  They thought

           8     this hearing was last night at six.

           9                 Last week a DNREC hearing on the

          10     refineries permit was noted to Amy here the

          11     morning of the hearing, which she requested.  So,

          12     I think that is definitely grounds for

          13     rescheduling of a hearing, but it was not.  The

          14     public comment period was extended by one week,

          15     but Ms. Roe in front of me was notified she was

          16     responsible for notifying people if they wanted

          17     to submit a comment they would have one week and

          18     I feel that was a neglect of the Department's

          19     duties.

          20                 I would also like to see the

          21     Department implement the Coastal Zone Regulations

          22     that were developed in 1999 and have yet to be

          23     implemented and I think it is the responsibility

          24     of the Department to implement regulations to go
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           1     with the chronic violator status rule that passed

           2     the Delaware legislature, but regulations have

           3     yet to be established.  So, that's it.

           4                 MR. SMALL:  Thank you, Ms. Herron.

           5     Thank you.  Now we have Tony Nerlinger to be

           6     followed by Amy Roe.

           7                 MR. NERLINGER:  I'm a lifelong

           8     resident of Wilmington and Delaware and I have a

           9     degree in biology from the University of

          10     Delaware, a former high school science teacher.

          11     Also, I build and develop and I just went through

          12     the process.  I'm building a duplex, oceanfront

          13     and North Bethany Beach, and I'm going to keep

          14     one of them and I'm going to sell the other one

          15     so if anyone knows anyone looking for an

          16     oceanfront townhouse.

          17                 Going through this process and I

          18     don't know if you have ever come across something

          19     where someone says to read something and they

          20     tell you it says one thing and you read it over

          21     and you read it over and I can't see how it says

          22     that.  Then, you go and get an engineer, two

          23     architects and a number of other people to read

          24     it and they come to the same conclusion, it
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           1     doesn't say that.  It kind of drives you crazy

           2     and I think in terms of taking our people's time

           3     and maybe I am going to submit this in writing

           4     and it concerns some of the things that I came

           5     across getting a permit process through DNREC.

           6                 One of them specifically is

           7     cantilevering of decks and not that -- I didn't

           8     know about the Sussex County meeting.  I found

           9     out about these meetings after having seen the

          10     results of the Sussex County where down in Sussex

          11     County I think they're a little bit more

          12     concerned with cantilevering a deck.

          13                 More so than being specifically the

          14     idea of cantilevering a deck or not it's -- you

          15     wonder how indicative it is and it really

          16     emphasizes the importance of reviewing the

          17     positive and negative aspects of some regulation

          18     that had been implemented over 30 years ago.

          19     Then, when I asked DNREC officials about it and

          20     the response they give me to read and when I read

          21     it I say that doesn't address this.  I was hoping

          22     the form of this would be where the public would

          23     come in and maybe ask a question and have from

          24     each section representatives from DNREC to answer
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           1     in a public way those questions.

           2                 Because I've actually requested to

           3     meet with three representatives from DNREC and,

           4     to be perfectly honest with you, I was please

           5     explain to me how this could have anything to do

           6     with cantilevering decks.  Without going through

           7     the whole process of it it really doesn't

           8     emphasize and is a poster child for why these

           9     regulations need to be reviewed and I will submit

          10     that in writing.  If anybody wants to know about

          11     cantilevering decks after this is over, I'll be

          12     glad to tell you.  So, it really needs to be

          13     reviewed because it doesn't make sense.

          14                 That cantilevering decks, for

          15     example, it is contrary to FEMA regulations,

          16     contrary to National Flood Insurance regulations,

          17     contrary to a structural engineer writing about

          18     it, how it doesn't disturb the beach putting

          19     decks on piles rather than cantilevering, but

          20     it's safer for everyone involved and the

          21     structures to have them on piles, yet DNREC

          22     requires you to put it on cantilevers.

          23                 The other thing I came across that I

          24     think needs to be addressed in terms of coming
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           1     across a situation where a Sussex County official

           2     for stormwater management, the official for

           3     Sussex County, head of planning, DNREC

           4     representatives, the homeowners association for

           5     this townhouse community all agree that taking

           6     two truckloads of sand from over here and putting

           7     it to re-establish the dune on the property next

           8     door made a whole heck of a lot of sense; but, my

           9     response approaching DNREC with it was that,

          10     well, you are going to have to go through the

          11     permit process again.  Of course, that permit

          12     process took six months to go through.

          13                 In reading some of the things through

          14     DNREC that Governor Peterson implemented, and I

          15     can't remember what it was, where I read it, but

          16     in the last two paragraphs he said that all

          17     aspects of the situation must be taken under

          18     consideration when making a decision, that you

          19     got to have the flexibility to make some

          20     decisions.  So, I will submit this in writing

          21     before the March 1st and thank you for your time.

          22                 MR. SMALL:  Thank you, Mr. Nerlinger,

          23     and it does sounds like some follow-up is in

          24     order with your specific situation.  So, I now
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           1     have Amy Roe to be followed by -- please help me

           2     with the first name.  It looks that the last name

           3     is August?

           4                 MR. AUGUST:  Yes, Bernie August.

           5                 MS. ROE:  Hello, my name is Amy Roe

           6     and I would like to thank you for having this

           7     hearing here and I would like to thank all the

           8     DNREC staff who are here tonight to hear what

           9     everybody has to say.  I just have a question.  I

          10     don't know if it's appropriate to ask a question

          11     in a hearing like this, but -- I'm representing

          12     myself, by the way, I'm not speaking for any

          13     organization tonight.  How and when will the

          14     public record from these records be made

          15     available and the written and on-line submitted

          16     comments be made available to the public?

          17                 MR. SMALL:  Thank you for the

          18     question, Ms. Roe.  And this came up before the

          19     meeting and I'm remiss not in having addressed

          20     that.  We have had some requests for the

          21     transcripts.  So, when we receive the transcript

          22     from tonight's hearing we will post those and we

          23     will in terms of written comments we will make

          24     every effort to get those up expeditiously.  I
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           1     can't tell you exactly when that will be

           2     following March 1st.  We would like to get all of

           3     them in and then we will make a valiant attempt

           4     to make sure they all get posted.  That should be

           5     doable, so, thank you for the request.

           6                 MS. ROE:  Thank you for clarifying

           7     that.  I wanted to just start my statement here

           8     by quoting the Executive Order because I think

           9     it's very important to hear and that is that it

          10     intends to reduce impediments to economic growth

          11     and improve the efficiency of state government.

          12     It is appropriate for state agencies to conduct a

          13     periodic focused and targeted review of areas in

          14     which the existing regulations may be reduced or

          15     streamlined.  So, I'm not here to do that.

          16                 Instead, I think it's very important

          17     to protect and improve and enhance environmental

          18     regulations.  I want to thank Vic Singer and

          19     Elizabeth Brown and I want to thank Dwight Davis

          20     for your comments tonight and I want to second

          21     those comments.  I think it's important to also

          22     note that the resources of this State belong to

          23     the people.  They do not belong to government

          24     officials.  They are managed by government
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           1     officials in the public trust and it's incredibly

           2     important to keep that in mind because protection

           3     of health, protection of environmental quality

           4     for future generations, should be at the

           5     forefront of the minds of regulators in every

           6     decision they make.

           7                 While this Executive Order 36 is the

           8     task that you have at hand today I just want to

           9     mention there is another Executive Order at the

          10     federal level that is incredibly meaningful that

          11     should perhaps be considered in Delaware and

          12     that's the February 11, 1994 Executive Order

          13     12898 that was signed by President Clinton that

          14     required every agency to collect data on

          15     environmental injustice, how it impacts on low

          16     income communities, and to collect the data and

          17     consider it in every decision at every level of

          18     every agency in Federal Government.  If something

          19     like that were to take place in Delaware, we

          20     would be in a much different place and I would

          21     feel much more secure.

          22                 There are a few regulations I would

          23     like to speak to.  Specifically, the first one is

          24     the chronic violators regulation.  On July 30th
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           1     of 2012 I wrote a letter to the DNREC Secretary

           2     asking that the Delaware City Refinery be

           3     assigned chronic violator status and this is

           4     because now if you total all of the violations

           5     that they have had since the new owners have

           6     taken over, they have violated their permits 40

           7     times and they have emitted toxic releases over

           8     44 times, including last week 3,000 pounds of

           9     sulfur dioxide for an undisclosed -- per day for

          10     an undisclosed period of days.  So, we have to

          11     find out how many days that went on in that

          12     plant, release of 3,000 pounds of the toxic

          13     hazardous chemical per day.

          14                 Anyway, the reply I got from Mr.

          15     Mirzakhalili on the 23rd of August said that I

          16     had to use this opportunity to make a statement

          17     to that effect.  So, I am here today to do that

          18     five months later.  I'm here to ask that chronic

          19     violator regulations be enforced in the State of

          20     Delaware.  That we have an out-of-state

          21     corporation running a business in Delaware that

          22     is emitting thousands of pounds of toxic

          23     chemicals into areas where people are raising

          24     their families and they don't have a chronic
�
                                                                56




           1     violator status assigned to that is in my opinion

           2     a crime.

           3                 There should be a process in which

           4     the public can petition DNREC to have chronic

           5     violator status assigned to an agency.  And that

           6     there is no air quality monitoring for air toxins

           7     at the defense line of that facility or

           8     residential areas means there is no way to know

           9     the health impact that that has.  As I'm sure you

          10     are well aware the census tract around that

          11     refinery is considered a high cancer census

          12     tract.

          13                 So, specifically for the Delaware

          14     City Refinery, but also for other polluting

          15     industries in the State of Delaware, it's

          16     incredibly important to have a process that

          17     prioritizes public health in the management of

          18     the resources, the air.  The air of this State

          19     and the air quality of this State belongs to all

          20     of us.  It's only managed by government.

          21                 The second point that I wanted to

          22     make is the importance of the Coastal Zone

          23     regulations and, as Mr. Singer has already

          24     explained, the need to have meaningful indicators
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           1     and to enforce the regulations that are on the

           2     books.  I think that that process, that it hasn't

           3     taken place, has meant that there has been an

           4     enormous amount of industrial expansion at the

           5     refinery that has not been checked by any health

           6     indicator, any biological indicator, any river

           7     indicator and we have the Coastal Zone Act to

           8     protect us from that kind of thing and to measure

           9     the impact that it is having on health and to use

          10     science-based information to make informed

          11     decision-making and that is not being done and I

          12     would really like to see that take place.

          13                 Just to summarize also on the hearing

          14     issue, the first hearing, that wasn't put on the

          15     public meeting calendar of the State until the

          16     day of that this hearing.  The date was changed

          17     without any special notice going out that there

          18     was a date change.  This is a constant issue

          19     especially recently with DNREC public hearings

          20     and consistent standards are desperately needed.

          21     So, I would appreciate that as well.  Thank you.

          22                 MR. SMALL:  Thank you, Ms. Roe.  Next

          23     I have Mr. August and to be followed by David

          24     Carter.
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           1                 MR. AUGUST:  Hello, my name is Bernie

           2     August.  I'm representing myself.  I've been

           3     involved in activism in Delaware for over

           4     35 years and I am an antinuclear activist.  The

           5     health of the Delaware estuary is very important

           6     to our organization because of the indigenous

           7     intakes of several nuclear plants and the draw of

           8     water out of the Delaware Bay and the pollution

           9     and mercury it causes on our Delaware Bay

          10     watershed.  Delaware according to the Chamber

          11     Department of Commerce in 2008 we had a 62

          12     billion dollar outflow with our State of monies

          13     and adjusted for inflation from 2008 is,

          14     actually, 49 billion dollars.  Delaware's growth

          15     rate was .05 nominal terms in 2008 when compared

          16     to 2007.  These are statistics I could get off

          17     the web.

          18                 Delaware ranks 40th largest in the

          19     United States behind Hawaii and just ahead of

          20     West Virginia.  Finance and insurance are our

          21     leading State economy factors.  Contributed 20

          22     billion dollars in economic development in 2008

          23     and that's 32.3 percent of the total economic

          24     output of Delaware.  Coming in second adding to
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           1     that is Delaware's 7.5 billion dollar state

           2     sector, which was responsible for 12.1 economic

           3     growth in 2008.  The reason why I'm bringing all

           4     this up is the regulations that are in place just

           5     for those sectors alone are really not being

           6     enforced, that's why we have economic scandals

           7     going on in this Country.  Delaware is a big

           8     money sieve.  The money comes into Delaware and

           9     goes offshore.  We're like a Cayman Island here.

          10     It benefits the one percent.  It doesn't benefit

          11     any of us here.  The money goes offshore.

          12                 We have a bunch of holding laws in

          13     Delaware for polluters, drug gangs and also for

          14     criminal activity that happens in our State

          15     legally under the guise of holding companies.

          16     The reason why I'm bringing all this up is

          17     because to me the fix is already in on trying to

          18     deregulate the industrial -- for industry and

          19     interest groups, corporations, electric utilities

          20     and it's just kind of disgusting.

          21                 Mr. Singer has worked his entire life

          22     on the Coastal Zone Act.  There are laws supposed

          23     to be applied to all residents and to all

          24     businesses in the State and it's not being
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           1     applied.  Otherwise, you wouldn't be having the

           2     huge cancer clusters.  The health risks and

           3     health costs associated with all this is

           4     enormous.  None of this is being taken into

           5     consideration of the externalities of this

           6     deregulation scheme by the Markell

           7     administration.

           8                 This goes back at least to 1992 when

           9     Senator Tom Carper was Governor, Tom Carper, and

          10     he started whittling away our coastal zone.  I

          11     know firsthand about the special interest groups

          12     because I was the only person involved in utility

          13     deregulation in this State and I was fighting

          14     that and now we have increases in our electric

          15     rates for no reason.  We are paying exorbitantly

          16     high gas rates above everybody else locally

          17     around us.  Also, we have an energy policy ranked

          18     second to someplace like South Carolina where

          19     they are including the cost of building nuclear

          20     plants on people before they even construct it.

          21     This is called cost in work progress.  I'm

          22     referring to blue managing.

          23                 So, what is going on in Delaware is

          24     we keep feeding and feeding and feeding the
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           1     beast.  Our health rates are going to continue to

           2     get worse.  Our Delaware has slipped in Forbes

           3     magazine quality of life index from environmental

           4     and quality of life from 38 to 42 out of 50

           5     states, it dropped.

           6                 So, I would like to understand to

           7     that the Governor should realize that every

           8     deregulation scheme he has come up with and the

           9     democrats and Republicans before this time have

          10     degraded the health and quality of our life in

          11     this State and as a resident I'm getting damn

          12     tired of it.  Thank you.

          13                 MR. SMALL:  Thank you, Mr. August.

          14     Now I have Dave Carter and on second I have Bill

          15     Dunn, I believe.

          16                 MR. CARTER:  Thank you.  My name is

          17     Dave Carter and I am speaking as conservation

          18     chair for the Delaware Audubon Society.  I want

          19     to thank you for this opportunity to speak

          20     tonight.  I would like to make some comments and

          21     suggestions on the review of the authorities and

          22     the efforts under Executive Order 36 to

          23     streamline environmental regulations.  Delaware

          24     Audubon Society is a statewide chapter of the
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           1     National Audubon Society with a little over 2,000

           2     members in the State of Delaware and we are

           3     focused on protection of the Delaware Bay and

           4     coastal zone at this time.

           5                 We do appreciate the need to conduct

           6     reviews of the regulations, but we also believe

           7     that the structure and approach and the way the

           8     review processes are undertaken is critical to

           9     making the effort successful or even useful and,

          10     in particular, of any benefit to Delawarians,

          11     both regulated side and the regulatees.

          12                 So, I would like to talk a little bit

          13     about our concern about the process and the

          14     analytical framework at the outset because I

          15     think it's really important and make some

          16     recommendations.  I then would like to add a

          17     couple things that I think are completely

          18     overlooked by the process that are every bit as

          19     important and probably more important than the

          20     actual written authorities.

          21                 These are prerequisites for

          22     regulatory changes, they have to do with

          23     institutional capacity to implement them and

          24     management and operation of regulations.  There
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           1     is the actually what is written on paper and the

           2     way I should implement use and manage.  Those two

           3     must be considered hand in hand and very directly

           4     if you are going to have any measurable

           5     improvements that meet objectives of the targets

           6     of both protection of the environment and

           7     consideration of the economy.

           8                 Finally, we will provide some

           9     authority that we think needs to be expanded and

          10     strengthened and updated and again list several

          11     we just wish that DNREC would step up and

          12     actually implement what is on the books.

          13                 First, let me talk about some of the

          14     concerns we have that we think the approach is a

          15     little bit misguided as a public policy review.

          16     The one benefit I see from it I'm developing a

          17     course curriculum environmental concept for a

          18     grad level course and I think it sets a wonderful

          19     example of how not to approach environmental

          20     improvements.  We are very concerned about the

          21     lack of a clear analytical framework for the

          22     policy review.

          23                 When you look at the web-based data

          24     collection and the very nature of the way the
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           1     Executive Order was written it creates a severe

           2     anti-environmental analytical bias, one I'm not

           3     sure will be easily overcome.  Our staff will try

           4     to do that, but it's going to be very difficult

           5     if you use many of the comments and the

           6     approaches laid out.  We really need a more

           7     thoughtful and balanced review and that's what is

           8     needed to get public policy that is meant to

           9     address all the public's needs, not just one

          10     particular sector.

          11                 The biased review oversimplifies the

          12     problems in a way that provides a very high

          13     potential for misguided recommendations coming

          14     out of this and we have to be careful with that.

          15     Keep in mind environmental regulations are often

          16     highly technical, extremely complex and

          17     interwoven with a lot of other both environmental

          18     policies and regulations as well as social and

          19     economic issues and you need to consider all of

          20     those in the public policy process to get

          21     anything effective and useful and some type of

          22     useful changes and improvements.  Also, the

          23     process to evaluate all of the public benefits

          24     and then look at what some negative impacts are.
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           1                 We give environmental permits because

           2     we are degrading the environment and have to

           3     trade that off by other societal benefits.

           4     That's why we give them.  It's an environmental

           5     degradation permission slip is what it basically

           6     is and we have to be really thoughtful in how we

           7     do that and consider what the intent was and not

           8     throw the baby out with the bath water.

           9     Otherwise, we get a lot of negative consequences

          10     from really poorly considered changes.

          11                 What really bothers me is that this

          12     is not the first time Delaware has had to deal

          13     with this.  We have been through it several

          14     times.  Under the Castle administration we went

          15     through it and Toby Clark and the former governor

          16     went through a huge process where we worked hand

          17     in hand to develop things like the Environmental

          18     Compliance Reference Guide working with the

          19     Delaware Contractors Association to increase our

          20     speed of education and understanding not just of

          21     the regulated community, but help many of the

          22     regulators understand some of the issues and some

          23     of the problems that others were experiencing so

          24     you could get that mutual understanding and
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           1     mutual learning and actually get some positive

           2     changes while also developing tools.

           3                 They did the same type of guide for

           4     the agricultural community.  We need to let them

           5     kind of work through it and get the type of

           6     thoughtful approaches and things we need by

           7     bringing those groups together, expanding the

           8     educational process and making a change.

           9                 What I would like to talk about now

          10     is a concern we have about prerequisites because

          11     I really feel we may be reacting, a knee jerk

          12     reaction, and maybe treating symptoms and not the

          13     cause of the problems.  These concerns are really

          14     critical to be addressed and most serious are

          15     policy implementation capacity.  Do you have the

          16     resources to implement what is on the books and

          17     until you know whether you do or don't, do you

          18     have the staff?  Do you have the funding?  It

          19     makes absolutely no sense to consider changing

          20     them.  You have to first see whether or not it

          21     has had a chance to work and I will argue in many

          22     cases they are not being given a chance to work.

          23                 Undue political influence in policy

          24     making also is the second issue that needs to be
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           1     addressed up front and I will point out again

           2     until these are addressed I can't support much in

           3     the way of anything that would weaken

           4     regulations.

           5                 The adequate program implementation

           6     is quite simple.  There has been no fee increase

           7     in permit fees since 1991.  That significantly

           8     limits the resources to effectively manage the

           9     programs and causes problems.  You can't

          10     adequately and competently evaluate the

          11     regulations and problems with the text on paper

          12     if you haven't given them the adequate resources

          13     to be implemented and for those concerns about

          14     the regulations good business people know you get

          15     what you pay for, and, if you want a cut rate

          16     permitting process, we will live with it.  If you

          17     want the job done right, spend a few more nickels

          18     and make sure it gets done right.

          19                 I understand that's an issue of the

          20     General Assembly, but I really hope knowing this

          21     is a major, major problem with the regulatory

          22     process that any report to the Governor and

          23     anything the Governor sends to the General

          24     Assembly points it out.  They have a
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           1     responsibility here and they are failing and

           2     until that problem is fixed it is irresponsible

           3     to press to underline some of these regulations

           4     and change them on an economic basis.

           5                 The second concern I have is the

           6     undue influence and lack of transparency and the

           7     need for transparency improvements.  Any public

           8     policy must be transparently reviewed and

           9     approved as you go through the public process

          10     similar to what is happening tonight and then

          11     they must be allowed to be implemented without

          12     special interest on these issues.  That's hard to

          13     do in Delaware.  It's the Delaware way, everybody

          14     knows everybody, you scratch my back, I'll

          15     scratch yours, give me the Goddamn permit.

          16                 In DNREC most big regulatory

          17     decisions and delays are really because of the

          18     political influence.  For years and years the

          19     staff knew where they wanted to go with the

          20     deepening channel.  That's politics.  That's not

          21     the regulation.  The political meddling creates

          22     severe inequities and injustices.  Those with the

          23     most influence get a better deal.

          24                 It also creates a DNREC culture in
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           1     which professional staff feel overly constrained

           2     and unable to use discretion based on the permit

           3     context.  So, they read those permits, cling to

           4     them closely because it creates a fear that, you

           5     know what, if you go out of that box and you

           6     allow a cantilever in this spot or that spot you

           7     can't be assured because of the politics that

           8     anybody has your back.  And that's a really scary

           9     precedent that needs to be corrected culturally.

          10                 And DNREC has spent tens of thousands

          11     -- hundreds of thousands of dollars trying to

          12     create a culture of trust where there are simple

          13     things that create trust in your management

          14     regime and direction that need to be improved

          15     starting with openness on this and removing the

          16     politician from the regulatory process.  I think

          17     it's pretty easy to rectify the situation and I

          18     think it can be done simply.

          19                 For every single permit every inquiry

          20     into the permit, its status or concerns about it,

          21     should be required to be posted on-line on the

          22     Internet as part of the record, make it public,

          23     at least make it transparent when people are

          24     calling and you are getting comments.  And that
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           1     needs to be not only public inquiries, but all

           2     elected officials they contact should be posted

           3     with what their questions and concerns were.  All

           4     appointed officials even within DNREC the staff

           5     should be required to list them.  Any other

           6     government staff they should be listed on the

           7     Internet and the Governor's office and that

           8     should resolve this.  Every time they call about

           9     a permit list the staff person or who called and

          10     put it on the Internet.

          11                 During a 2008 campaign speech Jack

          12     Markell talked about sunshine being an amazing

          13     disinfectant.  We need to disinfect the very

          14     contaminated permitting process in Delaware and

          15     we need to do that by transparency.

          16                 I'm going to try and wrap this up

          17     now, I apologize for the time, with a list of

          18     some regulations that need to be improved and

          19     implemented or at least promulgated.  This is not

          20     all the things at least my board of directors

          21     thought we should include in this, but we were

          22     trying to keep this to five pages.  Some of them,

          23     of course, include the Delaware Coastal Zone Act

          24     and, particularly, fully implementing the coastal
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           1     zone environmental indicators which have been

           2     ignored for over a decade.

           3                 A few months ago I wrote a letter to

           4     the Cabinet Secretary, four pages worth, about

           5     the implications and, interestingly enough, how

           6     that expanded down through the Rt. 9 corridor as

           7     well as the Southbridge area and I'm going to

           8     read that paragraph, just one paragraph, on Page

           9     3, "While we are deeply concerned about the

          10     Delaware City, Delaware Audubon Society's concern

          11     is much larger and extends statewide throughout

          12     the entire Coastal Zone.  Similar exposure and

          13     public health concerns have been expressed by

          14     communities around the Indian River to the south.

          15     In the decade since the recommendation of

          16     environmental indicators, these concerns have

          17     also been expressed from communities like

          18     Claymont, Southbridge, Holloway Terrace, Hamilton

          19     Park, Eden Park, East Side of Wilmington,

          20     Riverside, Edgemoor, and other areas.

          21                 "Many of these communities include

          22     some of the State's most socially and

          23     economically vulnerable citizens.  Failure to

          24     adequately implement the coastal zone indicators
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           1     program, especially to measure the potential

           2     impacts to vulnerable communities located near

           3     heavy industry, can be viewed as an environmental

           4     injustice by DNREC."

           5                 And I would state tonight hearing

           6     what I've heard from the gentleman from

           7     Southbridge and other communities that DNREC's

           8     continued failure is a direct act of

           9     environmental injustice.

          10                 We also would like to see improvement

          11     to the NPDES permit program, particularly, for

          12     enhancing a way to deal with the stalled and

          13     ineffective use of 316B provision for impingement

          14     and entrainment.  Currently the refinery is

          15     harvesting more than our commercial and

          16     recreational fisherman harvest combined and we

          17     think that's an atrocity that needs to be

          18     handled.  If we can't handle it through the EPA

          19     program, I would hope we would find a way to

          20     strengthen under Chapter 60 some of the other

          21     environmental regulations and statutes that

          22     actually more directly address this issue and

          23     press them into the direction of a flow-through

          24     system, which they refuse to do.
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           1                 We would like to see more progress as

           2     was promised by Candidate Markell in 2008 on

           3     freshwater wetlands regulations.  I have a copy

           4     of that and it will be included in the record of

           5     where he committed to do that in the News

           6     Journal, but has failed to do so.

           7                 I also have concerns about the

           8     chronic violators statute and regulations.  We do

           9     understand that this was really gutted by a legal

          10     opinion from a member of the Attorney General's

          11     Office.  We would encourage DNREC to at least

          12     press forward despite that to, if nothing else,

          13     exercise the judicial prerogative in the

          14     clarification of where we need to exercise

          15     legislative prerogative.  Currently whether it's

          16     the refinery or some of the others we should not

          17     be in a situation where it's considered a more

          18     profitable business proposition to just violate

          19     things and deal with the court and the fines than

          20     it is to actually follow the law and that's what

          21     the environmental chronic violator law should do,

          22     make it so that it is just better off if you

          23     actually follow the law.

          24                 I also want to talk a little about
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           1     regulations governing beach protection and we

           2     need to update and periodically.  Not having that

           3     update and clear line of where the beach setbacks

           4     are adds a lot of confusion.  We are asking for

           5     ten's of millions, hundreds of millions of

           6     dollars, for beach setbacks under Sandy trying to

           7     exploit the prices to do that without actually

           8     looking where we are and where we need to be.  We

           9     tried to do this in DNREC a few years ago

          10     spending over $100,000.00.  Having no maps it

          11     didn't get passed.

          12                 I don't think any sand should be

          13     appropriated by Congress until that setback line

          14     is updated.  We have a responsibility to update

          15     those lines and move forward with them.

          16                 Some other legislation I know you are

          17     dealing with regulations that my board is

          18     interested in is the Delaware Endangered Species

          19     Act and expanding it beyond just the prohibition

          20     to protect some of those species, but to actually

          21     protect some of those species that are in peril

          22     in Delaware.

          23                 And also some changes under Title 7

          24     to public land and open space.  In particular we
�
                                                                75




           1     are deeply concerned about a current trend of

           2     interest in alternative uses of those properties.

           3     We have over the last few years seen a lot of

           4     debate and interest in spray irrigation on those

           5     lands.  We recently saw some proposals of

           6     developers for trading of stream conservation or

           7     trying to put some stormwater basins on that

           8     land, the renaming in that land we think for

           9     privileged individuals of the State and what we

          10     would like to see is every tract name be posted

          11     on the Internet, updated regularly with a set of

          12     data fields that I have in the letter that I'll

          13     submit in writing to you.

          14                 You know, parks and recreation,

          15     30,000, fish and wildlife 60,000 acres,

          16     $10 million a year, it's not that much to

          17     actually have that information indicator be made

          18     public.  In fact, it only costs about $200.00

          19     because that what charges me.  But I don't think

          20     I need to pay $200.00 for FIOA, I think it should

          21     be publicly available and I would like that

          22     information put into a spread sheet and posted on

          23     the Internet and updated every year when the

          24     $10 million is appropriated.
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           1                 They're a list of the concerns.  I

           2     will provide you a written comment with a series

           3     of attachments here and depending on what my

           4     board decides we may add some more specific

           5     comments on additional regulations.

           6                 MR. SMALL:  Next up I have Bill Dunn,

           7     and we are getting near the ends, folks, to be

           8     followed by I believe the name is Sharon Farris

           9     on deck.

          10                 MR. DUNN:  I'm Bill Dunn and I'm

          11     president of a group called The Middletown

          12     Limestone Civic Alliance.  It's a regional

          13     community civic umbrella in New Castle County.

          14     On the front end I wanted to comment to Mr. Small

          15     in that one of your sister departments, DelDOT,

          16     as they have received comments about proposed

          17     regulation changes and stuff dating back to

          18     October, I mean, after the Governor had passed

          19     his edict or whatever you want to define it as

          20     they have responded to them and posted them

          21     on-line as those comments came in.  I don't see

          22     any reason why DNREC should take any more time

          23     than any other Departments that reports to the

          24     Governor, and, accordingly, as these comments
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           1     have come to you this evening and the ones that

           2     came to you in Sussex County and Kent County

           3     responses to those comments should go on-line

           4     immediately or as soon as possible.  I don't

           5     quite understand why the Department is dragging

           6     their feet or appearing to be dragging their

           7     feet.

           8                 This evening I really didn't plan on

           9     commenting.  I was looking for more specific

          10     information about the meeting and where it was

          11     being held and I came across a proposed change

          12     that was signed by the Secretary in December.  It

          13     was originally proposed February 12, 2012

          14     regarding land disposal restrictions on chemical

          15     waste disposals and it appears it's the bringing

          16     in line with the EPA and you go through a whole

          17     series of chemicals in which all kinds of --

          18     chlorobenzene, methylene chloride, MEK, phenol,

          19     pyridine, all these things, some of them seem to

          20     reflect that they're consistent with what DNREC

          21     has had in place previously.

          22                 Others are reflective of a change

          23     that has occurred in those regulations regardless

          24     of whether we are talking about wastewater, bag
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           1     house dust, liquid waste, numerous things.  There

           2     have been a dramatic number of changes and I

           3     believe the Secretary signed it in December.  So,

           4     at this point it's 20 days past his signature,

           5     so, more or less it's law.

           6                 I'm comfortable with improvements in

           7     regulations and their consistency with the EPA up

           8     until the point where what we are doing is

           9     loosening some of our regulations in order to

          10     bring them in line with the EPA.  It is not

          11     clearly distinguishable as to how that applies in

          12     this circumstance.  What I would like the

          13     Department to do is to go through these

          14     regulations and define where it has been a

          15     loosening of DNREC's regulations over these

          16     chemicals that are listed here and which ones

          17     have been in strict tightening of those

          18     regulations.  I think they're very important.

          19                 Delaware with our deep history in

          20     chemistry, one that actually provides me an

          21     income and takes care of my family, really needs

          22     to do everything they can to be as responsible

          23     these days as possible in how they handle

          24     chemicals and we should do anything other than
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           1     loosen regulations.  That's it, thanks.

           2                 MR. SMALL:  Next I have Sharon Farris

           3     and then the last speaker I have signed up is

           4     Bryon Short.

           5                 MS. FARRIS:  I didn't plan to speak

           6     either.  I'm speaking in two capacities.  One of

           7     those capacities is that I prepare permits for

           8     and so I understand your regs as you write them.

           9     I apply your regs to permits for others and so on

          10     one hand I see it as a good idea that you

          11     regularly review these and update your

          12     regulations and make them clear and easy to

          13     understand, easy to implement and streamline the

          14     use of your resources in the sense of being

          15     efficient.  That being said that's good that

          16     these things are under review.

          17                 As a resident of Delaware and as a

          18     person who cares about the environment, cares

          19     about quality of life and these resources I

          20     really don't like what I see when I see an

          21     Executive Order that does seem to want to weaken

          22     regulations just for the purpose of economic gain

          23     for a few people and that's my impression.  How I

          24     gather that impression is just looking at your
�
                                                                80




           1     comment form.  Your comment form really indicates

           2     that you can eliminate or you can modify.  I

           3     don't see anything for strengthening anything or

           4     suggesting something more and, so, that's what

           5     gives me that impression and concerns me as a

           6     resident of Delaware.  Our quality of life

           7     matters.

           8                 Some of us that are taxpayers too we

           9     have a stake in this in terms of public health,

          10     our own livelihoods as well and we want a good

          11     quality of life here.  We don't want that

          12     sacrificed just for the purpose of sacrifice or

          13     just for economic development.  So, I ask that

          14     you consider that when you write these Regs while

          15     you are also trying to improve them in ways that

          16     can be implemented and can be used easily.  Okay?

          17     Thank you.

          18                 MR. SMALL:  Thank you, Ms. Farris.

          19     If there are other folks who wish to speak that

          20     have not indicated so on the sign-in sheets you

          21     will have an opportunity.  We're concluded with

          22     the sign-up sheets.

          23                 MR. SHORT:  Thank you, Deputy

          24     Secretary.  I appreciate the opportunity to say a
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           1     couple words.  My name is Byron Short and I am a

           2     state legislator.  I represent North Wilmington,

           3     the Arden area, Naamans Road and Marsh Road.

           4     First, I real want to thank you, the Deputy

           5     Secretary, and his staff for the effort that they

           6     have put in going up and down the State to make

           7     themselves available and accessible to our

           8     residents.  I chair economic development for the

           9     house.  I am also the co-chair for the small

          10     business caucus.  For four years the small

          11     business caucus has worked on model legislation

          12     that came from SBA, which is called regulatory

          13     flexibility.

          14                 The purpose of that was to try to

          15     identify ways that we could be more supportive as

          16     a state of our small business community while at

          17     the same time ensuring that we continue to

          18     protect the residents, our neighbors, our

          19     families and our friends.  That Executive Order,

          20     the Executive Order that Governor Markell has

          21     issued, very much parallels the regulatory

          22     flexibility legislation that I worked on for a

          23     number of years.  Part of the genesis of that

          24     really was the business community informing us,
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           1     telling me, telling others, that there is this

           2     onerous regulatory burden that is placed on them

           3     and it's something we have all heard and talked

           4     about.

           5                 I'm self-employed, my wife is

           6     self-employed.  We both have a couple of

           7     businesses.  I found it interesting -- and I've

           8     talked to some of the other agencies.  I heard

           9     one very well-informed and articulate gentleman

          10     speak about some wastewater or runoff issues

          11     early on, but, outside of that I think I've

          12     principally heard from people that are

          13     environmental activists and people concerned

          14     about protecting the health and environment of

          15     Delaware.

          16                 Is there anybody here, if you

          17     wouldn't mind, that is a small business owner?

          18     If you would just raise your hand so I could see?

          19     We have a gentleman here and over here and I know

          20     we have a representative of an industry --

          21     rather, kind of a trade group I'll say.  I

          22     appreciate you coming out and sharing the

          23     information.  I think it's important to note that

          24     the vast majority of folks here are folks that
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           1     are expressing concerns about the environment and

           2     not as much about the regulatory burden on small

           3     businesses.  It actually says a lot to me.

           4                 My job is to be open and try to help

           5     with our economic base in Delaware, but the fact

           6     that the business community has not come out

           7     tonight to share with us very specific concerns

           8     regarding regulations is something that I'll take

           9     away with me this evening and I appreciate the

          10     folks that have come out and I appreciate your

          11     work and the valuable time that everybody in the

          12     audience has provided this evening.  Thank you

          13     for coming out tonight and thank you for letting

          14     me speak.

          15                 MR. SMALL:  Is there anyone who

          16     didn't indicate they would like to speak who now

          17     would like an opportunity?

          18                 MS. HENSON:  Thank you, I'm Stephanie

          19     Hensen, I'm an environmental attorney.  I have

          20     probably the shortest and quickest and easiest

          21     comment for DNREC to address.  Most of the folks

          22     that I represent are not in trouble.  They want

          23     to do the right thing.  They just don't know how

          24     to understand and interpret the regulations in
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           1     order to do the right thing and lately there has

           2     been a lot of buying and selling for things like

           3     marinas.  So, I've had an opportunity to go

           4     through the marina regulations and I don't think

           5     they have been updated in a long time.

           6                 What do you need to put in an O & M

           7     plan?  It is in the regulations that you need

           8     one, as, but it refers back to documents in there

           9     that I don't know that they really exist anymore.

          10     They were hard copy documents written by someone

          11     in the past that when the regs were originally

          12     put into place were important at the time and

          13     that they made it into the regulation, but now

          14     the document isn't available.  It's not like an

          15     on-line document or a document or policy the

          16     department has put together and there are a few

          17     of those in the marina regs.  If we could go back

          18     and take a look at some of these old regs from a

          19     decade ago that make reference to documents that

          20     really aren't available or outdated or don't

          21     exist anymore, that would be very helpful for the

          22     people that pay me.

          23                 Of course, it's taking work away from

          24     what I would be doing, but, hey, there is a small
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           1     business concern, people buying and selling

           2     property.

           3                 MR. SMALL:  Thank you.

           4                 MS. PRYDE:  I am Coralie Pryde.  I

           5     just wanted to respond to the comment made by

           6     Bryon Short because I think we as

           7     environmentalists we have also noticed that there

           8     wasn't much representation from the business

           9     community here.  At the same time we know there

          10     have been many calls to streamline the

          11     regulations and to make them easier for

          12     businesses.  My concern is that I think that we

          13     need to look at it again from both sides and I

          14     agree with the comments when they come in from

          15     the business communities or others should be

          16     posted on-line as quickly as possible so that we

          17     may evaluate them too and either make return

          18     comments or at least be prepared for changes that

          19     might come down based on those comments.  Thank

          20     you.

          21                 MR. SMALL:  Thank you.

          22                 MR. SINGER:  At the outset, Mr.

          23     Small, you took 14 minutes to make comments about

          24     the general workings of the Department that could
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           1     have been in the hearing announcement, but they

           2     weren't and you didn't announce any provision for

           3     public access to the comments received despite my

           4     requesting you to do that before the meeting

           5     started.  Then, after somebody else commented on

           6     it you said you would make a valiant effort, your

           7     words, valiant effort to post the written

           8     comments after March 1st.

           9                 With respect to the transcript of the

          10     proceeding and the prior hearings that have

          11     occurred perhaps you might ask the stenographer

          12     when an electronic version will be available,

          13     certainly before March 1st, which is five and a

          14     half weeks away, and certainly the written

          15     comments or typed comments can be posted before

          16     March 1st as well.  Could you be more specific

          17     when will we the public get an electronic version

          18     of the transcript?

          19                 (Response by the court reporter.)

          20                 MR. SINGER:  And it will take you

          21     three more weeks to get it on-line?

          22                 MR. SMALL:  May I respond?

          23                 MR. SINGER:  Certainly, here is your

          24     mic.
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           1                 MR. SMALL:  Thank you, Mr. Singer,

           2     I'm sorry if I wasn't more clear.  What I thought

           3     I said was that when we receive the transcript we

           4     would post the transcript from this meeting as

           5     well as the other two transcripts on-line when we

           6     receive it and then we would post comments after

           7     we receive all of them.  That's what I thought I

           8     said.  So, if I wasn't clear I apologize.

           9                 MR. SINGER:  That means comments you

          10     receive tonight will not be on the web until

          11     after March 1st?  Why can't you do it

          12     incrementally?

          13                 MR. SMALL:  We will attempt to do

          14     that.

          15                 MR. SINGER:  Attempt?  I would like

          16     to hear you say you are going to do something and

          17     succeed at it.

          18                 MR. SMALL:  We will post the

          19     transcripts after we receive the final version

          20     and we will post our comments as soon as we can

          21     get them uploaded from the cumulative comments

          22     from our hearings.

          23                 MR. SINGER:  That's a week?  A month?

          24     A year?
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           1                 MR. SMALL:  As we receive them we

           2     will post them.  I can't tell you how long it

           3     will take.  Maybe a week, but we will do it

           4     expeditiously.  How is that?

           5                 MR. SINGER:  If that's the best you

           6     can do.

           7                 MR. SMALL:  I can't make you

           8     commitments I can't keep.

           9                 MR. SINGER:  One of the indicators we

          10     need about environmental performance.

          11                 MR. SMALL:  Any other comments?

          12     Seeing none, we are done.  Thank you all for

          13     coming out.

          14                 (The hearing was concluded at 8:14

          15     p.m.)
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