HEARING OFFICER’S REPORT

TO: The Honorable Shawn M. Garvin
Cabinet Secretary, Department of Natural Resources and Environmental Control

FROM: Lisa A. Vest
Regulatory Specialist, Office of the Secretary
Department of Natural Resources and Environmental Control

RE: Natural Minor Permit Application of Walan Specialty Construction Products,
LLC, pursuant to 7 DE Admin. Code 1102, to construct and operate a Granulated
Blast Furnace Slag Grinding, Drying, and Processing Facility located at 501
Christiana Avenue, Wilmington, Delaware

DATE: June 28, 2019

L. BACKGROUND AND PROCEDURAL HISTORY:

A public hearing was held on Tuesday, November 20, 2018, at 6:00 p.m. by the
Department of Natural Resources and Environmental Control (“DNREC,” “Department”) at its
office located at 391 Lukens Drive, New Castle, Delaware, to receive comment on the pending
construction permit application of Walan Specialty Construction Products, LLC (“Walan,”
“Applicant”), pursuant to 7 DE Admin. Code 1102, to construct and operate a new facility to be
located at 501 Christiana Avenue in Wilmington, Delaware. Specifically, Walan proposes to
construct and operate a Granlated Blast Furnace Slag (“GBFS”) grinding, drying, and processing
facility, consisting of one (1) feed hopper, two (2) bucket elevators, two (2) 1,100 ton storage
silos, one (1) mill used to dry and grind the unprocessed GBFS, and one (1) baghouse used for
air pollution control and product recovery (“Application”).

The Applicant’s proposed project is subject to various state and federal regulatory
requirements, including, but not limited to, Delaware’s air quality regulations, as set forth in 7

DE Admin. Code 1100, Air Quality Management Section.



To provide clarity for the benefit of the hearing record (“Record”), it should be noted that
a public hearing (concerning a prior permit application package submitted to the Department by
Walan) was previously held by the Department on April 25, 2018. During the technical review
of that application by the Department’s Division of Air Quality (“DAQ”), some inconsistencies
were noted with Walan’s Environmental Applicant Background Statement. Specifically, the
Applicant failed to include an accurate account of the compliance history for its facilities located
in the Commonwealth of Pennsylvania, which operate under the name of Penn Mag, Inc. This
rendered the information presented at the Department’s April 25, 2018 public hearing defective.
As aresult, on August 28, 2018, Walan notified the Department of its withdrawal of that
application (without prejudice). A new DAQ permit application package was submitted to the
Department on October 19, 2018. The information contained in this Hearing Officer’s Report
(“Report”) details the information generated as the result of the Record developed in this present
matter, and is not a continuation of the prior hearing record arising from the previous public
hearing of April 25, 2018.

The owner of this company (operating under the name “Penn Mag, Inc.” in locations in
Adrian, Pennsylvania, and Claysburg, Pennsylvania) has applied for a Natural Minor Permit,
pursuant to 7 DE Admin. Code 1102, to construct and operate a GBFS grinding, drying, and
processing facility here in Delaware, to be operated under Walan’s name, as noted above.
Pursuant to this Application, unprocessed GBFS material will be transported to the Walan
facility via tarped trucks from offloading of ships docked at the Port of Wilmington. The trucks
will travel from the Port on Christiana Avenue to the proposed facility at 501 Christiana Avenue,

and will not travel near any residential areas during delivery.



Once received at Walan’s proposed facility, the GBFS will be processed through a
grinder (or grinding mill) with a natural gas fired heater for storage and eventual load-out into
enclosed trucks through the use of dustless load-out chutes. The particulate matter emissions
will be controlled by cartridge filters, which are used to capture any dust displaced from the
enclosed trucks. The truck load-out area under the silos will be enclosed to help prevent any
fugitive dust from escaping into the atmosphere.

As noted above, the Application submitted by Walan was received by the Department on
October 19, 2018. Thereafter, the legal notice advertising the public hearing to be held in this
matter was published in both the Sunday News Journal and the Delaware State News on October
28, 2018. The Department held its public hearing concerning this matter on November 20, 2018,
which was attended not only by Department staff and representatives of the Applicant, but also
by numerous members of the public. Comment was received from the public with regard to this
Application, both at the time of the hearing and during the post-hearing period of this procedural
matter. As a result of the public interest in this Application, and in response to requests made by
the public for the Department to extend the public comment period, the Record remained open
for receipt of comment through Monday, December 31, 2018. Proper notice of the hearing was
provided as required by law.

II. SUMMARY OF THE PUBLIC HEARING RECORD:

The Record consists of the following documents: (1) a verbatim transcript; (2) ten
documents representing the Department’s Exhibits concerning this permitting matter, introduced
by responsible DAQ staff at the public hearing held on November 20, 2018, and marked
accordingly by this Hearing Officer as “Dept. Exh. 1-10”; (3) letter dated October 20, 2018, from

Lee Jarmon, President, Overview Gardens Garfield Park Civic Association, Inc., introduced by



Mr. Jarmon at the time of the public hearing and marked as “Jarmon Exh. 1”; (4) brochure
entitled, Environmental Justice for Delaware, distributed by Delaware Concerned Residents for
Environmental Justice, introduced by Ken Dryden at the time of the public hearing and marked
as “Dryden Exh. #17; (5) amended Application package submitted on behalf of the Applicant by
Duffield Associates, Inc., dated March 5, 2019; (6) Applicant’s Responses to public comment
received by the Department in this matter; and (7) Technical Response Memorandum (“TRM”)
package submitted to this Hearing Office through DAQ Management, including but not limited
to, Angela D. Marconi, P.E., BCEE, Branch Manager, Engineering and Compliance Section,
dated March 26, 2019. The Department’s person primarily responsible for reviewing this
application, Ms. Marconi, as referenced above, developed the Record with the relevant
documents in the Department’s files.

The Record generated in this matter indicates that numerous members of the public
offered comments regarding this pending Application. These comments were made by citizens
who are concerned about the air quality in New Castle County, and, specifically, the potential
environmental (and human health) impacts of the Applicant’s operations at its proposed facility
in Wilmington, Delaware. Concerns were also raised by members of the public as to the
Applicant’s past environmental compliance history of the Penn Mag, Inc. facilities located in the
Commonwealth of Pennsylvania, whether the Applicant had also applied for a Coastal Zone
Permit from the Department, and whether the potential issuance of this permit by the Department
to Walan would disregard Environmental Justice concerns of the surrounding communities along

the Route 9 corridor in northern Delaware.



At the request of this Hearing Officer, the technical experts in the Department’s DAQ
prepared the aforementioned TRM to (1) specifically address the concerns associated with this
Application, as set forth in the public comment received by the Department; (2) provide a formal
regulatory review of the Applicant’s proposed project; and (3) offer DAQ’s conclusions and
recommendations with regard to this Application for the benefit of the Record generated in this
matter. In its TRM, the DAQ provides a summary of the public comment received in this matter,
and provides specific responses to the same.

The TRM provides the DAQ’s formal responses to the public comment received by the
Department regarding matters specifically associated with the Application currently pending
before the Secretary at this time. This TRM does not, however, address comments that pertain to
matters outside the permitting authority of the DAQ, nor is it responsive to any comments that
are not specifically related to this pending Application, which was the subject matter of the
public hearing held by the Department on November 20, 2018.

I find that the DAQ’s TRM offers a detailed review of all aspects of the Applicant’s
pending Application, addresses those concerns germane to the subject matter of the
aforementioned public hearing, and responds to them in a balanced manner, accurately reflecting
the information contained in the formal hearing record. Thus, the aforementioned TRM, with

attachments, is attached hereto as Appendix “A” and expressly incorporated herein as such.



[II. RECOMMENDED FINDINGS AND CONCLUSIONS:

The pending Application submitted to the Department by the Applicant in this matter is
for a DAQ construction permit, pursuant to 7 DE Admin. Code 1102, to construct and operate a
GBFS grinding, drying, and processing facility at 501 Christiana Avenue, Wilmington,
Delaware. [ find that the proposed project requires the Applicant to obtain a DAQ construction
permit for the aforementioned project, to be constructed at the location noted above. I further
find that the Applicant’s proposed project is subject to various state and federal regulatory
requirements, including, but not limited to, Delaware’s air quality regulations, as set forth in 7
DE Admin. Code 1100, 4ir Quality Management Section.

In reviewing the applicable statutes and regulations, as well as weighing public benefits
of this project against potential detriments, the Department’s experts in the DAQ have concluded
that the aforementioned project complies with all federal and state air pollution control laws and
regulations. Should this Application be approved, the DAQ construction permit that would be
issued by the Department would be reflective of the Application submitted, and would include
the most stringent federal and state regulatory requirements applicable to the proposed facility.

In response to the above referenced comments received from the public in this matter, the
Department has sought to minimize the impacts to the surrounding communities. To that end,

the Department has made the following determinations:

1. Inits evaluation of this project, DAQ reviewed local modeling of the emissions, and
calculated emissions based on the potential to emit of the source (which is the worst-
case emissions from the facility operating at full capacity). The Department

calculates emissions estimates in tons per year. Those estimates are then compared to



the regulatory threshold values, to ensure that the concentration at the fence line will
be at least 100 times lower than the Threshold Limit Value (the permissible worker
exposure level). The classification of the source as either a major or minor source of
emissions is based on the facility’s potential to emit. Based on the potential to emit

from the proposed facility, this source will be classified as a natural minor source.

. At the time of the November 20, 2018 public hearing, the Applicant’s representatives
presented a detailed summary of the results of the cumulative impact on emissions.
The predicted emissions from the source were then added to the pollutant
concentration results from the 2016 DNREC Ambient Air Quality Report, and
compared to the National Ambient Air Quality Standards. The nearest Federal
Reference Method Ambient Air Quality Monitoring Station (from which the results
were obtained) is located on Martin Luther King Boulevard in Wilmington,
Delaware. The combined total emissions concentration were below the National Air
Quality Health Standards, as established under the Federal Clean Air Act to protect

public health and welfare.

. Through the Department’s use of air quality screening models, DAQ has verified the
maximum downwind concentration to be well under the aforementioned Threshold

Limit Value (which, again, is the permissible worker exposure level).



4. The proposed location of the facility at 501 Christiana Avenue, Wilmington,
Delaware, will be northwest of Interstate 495, which is not physically located within
Delaware’s Coastal Zone. Thus, no Coastal Zone Permit is needed from the
Department in this matter. Additionally, that location is an area zoned “W-1”
(waterfront manufacturing), and thus the proposed use of the premises (e.g., for a
GBFS grinding operation) is permitted, per Wilmington Code, Section 48-336(b)(1).
It should be noted that such zoning determinations are made by the local government,

and not by DAQ or the Department in general.

5. The Department will require installation of best available control technology at the
proposed facility to minimize any offsite impact of particulate emissions, which will
be generated by the source as a result of its drying and grinding operations.
Additionally, DAQ has included a Fugitive Dust Control Plan as a condition in the
permit, which will require adherence to the following best management practice
protocols:

e Maintenance of a neat and orderly work environment, both indoors and
outdoors;

e Prompt cleanup of any spilled GBFS material;

e Maintenance of a neat and orderly storage of materials, including adding
water (as needed) to any stockpiled material, and keeping the stockpiles and
material delivery trucks tarped;

e Limitation of the use of truck traffic to paved roadways and sweeping

surfaces, and control of track activity by enforcing speed limits;



e Installation of curtain doors below the storage silos for the unloading of
finished materials into enclosed trucks for delivery;

e Establishment of specified truck routes for the finished product (which will
avoid residential areas);

¢ Employee training on the proposed use of fugitive dust control measures on an
annual basis (or, on an as-needed basis, should facility procedures or
operations change); and

e Daily routine inspections to identify any conditions which could lead to

fugitive dust emissions and potential dust generating activities.

As a further clarification of the Record developed in this matter, this Order recognizes
that, during DAQ’s initial review of this Application, Walan indicated that the maximum
throughput of material at its facility would be 262,800 tons per year of GBFS. In order to
receive shipments of this material in the Port of Wilmington, Port Contractors requested an
amendment to their permit to receive and classify this material under the “Class C” material
category. Port Contractors indicated at that time that the total GBFS material received would be
150,000 tons per year, or, approximately three 50,000-ton shipments. This was inconsistent with
what Walan had applied for in its Application. Additionally, in its revised Fugitive Dust Control
Plan, the Applicant noted that the total throughput of GBFS would be 150,000 tons per year. In
order to correct these discrepancies, Walan provided the Department with an amended
Application on March 5, 2019, to accurately reflect the actual throughput requested as 150,000

tons per year (since this is an inherent constraint in what the Port Contractor is willing to accept).



The corrected Application submitted by Walan, as described above, does not require any
further public notice, since the process emissions calculations in the original Application were
based on the initially stated 262,800 maximum throughput, and the subsequent change to
150,000 tons per year maximum throughput will result in lower overall process emissions. The
corrected Application also includes a reduction in height of the storage silos, since the City of
Wilmington has a maximum height allowance, which the proposed silos in the initial application
exceeded.

The Record developed in this matter indicates that the Department’s experts have
considered all statutes and regulations that govern projects such as this proposed GBFS facility,
and have recommended issuance of the DAQ permit necessary for the same to the Applicant in
this matter. I find and conclude that the Applicant has adequately demonstrated its compliance
with all requirements of the statutes and regulations, as noted herein, and that the record supports
approval of the Application submitted by Walan.

In conclusion, I recommend that a DAQ Regulation No. 1102 Natural Minor Permit, to
construct and operate a GBFS facility at 501 Christiana Avenue, Wilmington, Delaware,
consistent with the Record developed in this matter, be issued by the Department in the
customary form, and with appropriate conditions.

Further, I recommend the Secretary adopt the following findings and conclusions:

1. The Department has jurisdiction under 7 Del. C. §§6003, 6004, 6006(4), and all other
relevant statutory authority, to make a final determination on this Application after
holding a public hearing, considering the public comments, and all information

contained in the Record generated in this matter;

10



The Department provided proper public notice of the Application submitted by
Walan, and of the public hearing held on Tuesday, November 20, 2018, and held said
hearing to consider any public comment that may be offered on the Application, in a
manner required by the law and regulations;

The Department considered all timely and relevant public comments in the Record, as
established in the TRM provided by the Department’s DAQ, which has now been
expressly incorporated into the Record generated in this matter;

The Department has carefully considered the factors required to be weighed in issuing
the permit required by this Application, and finds that the Record supports approval
of the Application and the issuance of the construction permit associated with same;
The Department shall issue a DAQ Natural Minor Construction Permit, pursuant to 7
DE Admin. Code 1102, to Walan for the construction and operation of a GBFS
grinding, drying, and processing facility at 501 Christiana Avenue, Wilmington,
Delaware, consistent with the Record developed in this matter. Furthermore, said
permit shall include all conditions as set forth in the Department’s draft permit, to
ensure that Delaware’s environment and public health will be protected from harm;
The Department has an adequate Record for its decision, and no further public

hearing is appropriate or necessary; and

11



7. The Department shall serve and publish its Order on its internet site, and shall provide
legal notice of the Order in the same manner that the Department provided legal

notice of the Application.

MMA A. VE§T
egulatory Specialist

\ahear\WALAN DAQ Construct Permit 2019

Attachment A: DAQ TRM (03/26/19)
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MEMORANDUM

TO: Lisa Vest
Hearing Officer

: i E A4
T e 77 RECEIVED
Angela D. Marconi, P.E., BCEEM APR 22019

Program Manager

. ; DNREC
Karen Mattio, P.E. ,«1‘% PUBLIC HEARING OFFICER
Managing Engineer

FROM: Bradley A. Klotz &
Environmental Engiieer
SUBJECT: Technical Response Memorandum for Walan Specialty Construction Products, LLC’s

application to construct a facility, located at 501 Christiana Avenue.
Permit: APC-2019/0030-CONSTRUCTION

DATE: March 26, 2019

BACKGROUND

Lisa Vest, Public Hearing Officer, requested a Technical Response Memorandum (TRM) to provide expert technical
assistance for the Hearing Officer’s Report and recommendations to the Secretary with regard to the pending
application for construction of a granulated blast furnace slag (GBFS) grinding facility in Wilmington, Delaware.

Detailed below are the Division of Air Quality’s (DAQ) responses to the comments provided during the November
20, 2018 public hearing and prior to the December 31, 2018 closing of the administrative public hearing record for
the Walan Specialty Construction Products LLC’s proposed granulated blast furnace slag processing facility.

A public hearing was held on Walan Specialty Construction Products, LLC’s April 25,2018 previous application
submittal. During DAQ’s technical review of the permit application, there were some inconsistencies with the
Environmental Applicant Background Statement, where the facility inadvertently failed to include an accurate
account of the compliance history for their State of Pennsylvania facilities, operating under the name of Penn Mag,
Inc. This rendered the information presented at the public hearing defective. Thus, on August 28, 2018, Walan
Specialty Construction Products LLC notified the Department of its withdrawal of the application without prejudice.
A new application was submitted to the Department on October 19, 2018 and information which follows details the
information contained in this application.

The owner operates under the name Penn Mag, Inc. in locations in Adrian, Pennsylvania, and Claysburg,
Pennsylvania. The company has applied for a permit to construct and operate a granulated blast furnace slag
grinding operation at their new facility, under the name of Walan Specialty Construction Products, LLC. The slag
material will be processed through a grinder or grinding mill with a natural gas fired heater for drying and associated
baghouse, then conveyed via a bucket elevator to two (2) 1,100 ton storage silos for storage and eventual load-out
into enclosed trucks to be transported off-site. The processed granulated blast furnace slag will be top loaded into
enclosed trucks through the use of dustless load-out chutes and the particulate matter emissions will be controlled by
cartridge filters which are used to capture any dust displaced from the enclosed trucks. The truck load-out area
under the silos will be enclosed to help prevent any fugitive dust from escaping to the atmosphere.



MEM UM

Technical Response Memorandum for Walan Specialty Construction Products, LLC’s
Permit:

March 26, 2019

Page 2

G

The Division of Air Quality (DAQ) issued a public hearing notice on the Regulation No. 1102 Natural Minor Permit
Application submitted by Walan Specialty Construction Products, LLC to construct a slag grinding, drying, and
processing facility located at 501 Christiana Avenue, Wilmington, Delaware. The legal notice was published in the
. th 18. A public i held on
R 8 ardous Subst 391
Lukens Drive, New Castle, Delaware to receive comments on the application. The public notice period closed on
December 31, 2018 in response to a request made at the public hearing for an extended public comment period.

On behalf of DNREC, Hearing Officer, Ms. Lisa Vest, conducted the public hearing. Prior to the public comments,
the Division of Air Quality (DAQ) Environmental Engineer, Mr. Bradley A. Klotz presented the background
information on air permitting actions that would be associated with the construction permit application.

Sharon Oras Morgan, Esquire, Fox Rothschild, LLP Attorneys at Law, and Richard Beringer, P.E., Senior
Environmental Consultant, Duffield Associates Soil Water & the Environment, spoke on behaif of the company.

During the initial review of the permit application, the Company indicated that the maximum throughput of material
would be 262,800 tons per year of granulated blast furnace slag. In order to receive shipments of this material in the
Port of Wilmington, Port Contractors requested an amendment to their permit to receive and classify this material
under the “Class C” material category. Port Contractors indicated that the total granulated blast furnace slag material
received would be 150,000 tons per year or approximately three 50,000-ton shipments. This was inconsistent with
what Walan applied for in their permit application. Additionally, in Walan’s revised Fugitive Dust Control Plan,
they mentioned that the total throughput of granulated blast furnace slag would be 150,000 tons per year. Walan has
submitted an amended application to reflect the actual throughput they requested as 150,000 tons per year, since this
is an inherent constraint in what Port Contractor’s is willing to accept. The application will not require a new public
notice since the process emissions calculations in the application were based on the 262,800 maximum throughput,
and the change to the 150,000 tons per year maximum throughput will result in lower overall process emissions.
Finally, the amended application will include a reduction in height of the storage silos since the City of Wilmington
has a maximum height allowance, which the silos in the initial application exceeded. This reduction in height of the
silos also requires Walan to perform a new air dispersion modeling analysis. The amended application was received
via email on March 5, 2019.
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MEMORANDUM

Technical Response Memorandum for Walan Specialty Construction Products, LLC’s
Permit: APC-2019/0030-CONSTRUCTION

March 26, 2019

Page 30

RECOMMENDATIONS

DAQ has prepared the “Proposed” Permit: APC-2019/0030-CONSTRUCTION for the Department’s review of
comments, findings, and suggestions. DAQ will recommend submitting the completed permit and revised technical
reference memorandum as part of the hearing record.

As noted on page 2 of this Technical Response Memorandum, an amended application was received via email on
March 5, 2019. This amended application to reflects the actual throughput they requested as 150,000 tons per year,
since this is an inherent constraint in what Port Contractor’s is willing to accept. The application will not require a
new public notice since the process emissions calculations in the application were based on the 262,800 maximum
throughput, and the change to the 150,000 tons per year maximum throughput will result in lower overall process
emissions. Finally, the amended application will include a reduction in height of the storage silos since the City of
Wilmington has a maximum height allowance, which the silos in the initial application exceeded. This reduction in
height of the silos also requires Walan to perform a new air dispersion modeling analysis.

The permit incorporates additional requirements under the Fugitive Dust Control Plan which WALAN voluntarially
agreed to, including the tarping of storage piles located at the facility, the installation of curtains around the loadout
area below the storage silos, and specified truck routes for the finished product which avoids residential areas.

I hope this information will assist you in reviewing the issues and making your recommendations to the Secretary of
the Department of Natural Resources and Environmental Control. If you have any questions, please contact the
Division at (302) 323-4542.

DF:ADM:KAM:BAK:bak
F:\EngAndCompliance\BAK\bak19022

pc: Dover File
Katayoun Pirestani, Phd.

Attachment: Walan’s January 18, 2019 Response Document
March 5, 2019 Amended Construction Permit Application
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tabbles”

RESPONSE OF WALAN SPECIALTY CONSTRUCTION PRODUCTS LLC
(“WALAN”) TO PUBLIC COMMENTS TO MINOR AIR PERMIT APPLICATION
SUBMITTED OCTOBER 18, 2018

This document provides WALAN’s responses to comments provided during the November
20, 2018 Public Hearing and prior to December 31, 2018 while the administrative record
for the hearing remained open. WALAN has addressed only those comments that pertain
specifically to its proposed facility.

I. COMMENTS AT THE PUBLIC HEARING ON NO
HEARING™)

I. Lee Jarmon provided the following comments at the Public Hearing (and via letter dated
October 20, 2018 [Jarmon Exhibit #1]) and additional comments to the Delaware
Department of Natural Resources and Environmental Control (DNREC) via email dated
December 30, 2018 with attachments.

COMMENTS:
a. Opposition to permit due to disregard for environmental justice.
b. In layman terms, explain what tons of emissions mean and what is the projected

impact of the emissions on the health of the residents of our communities when the
emissions are combined with existing conditions?

c. Seeks relief under Title VI of the Civil Rights Act of 1964.

RESPONSES:

a. As part of its effort to address comments and concerns of the public,
WALAN participated in outreach meetings at: (i) the Oakmont Civic
Association on October 8, 2018, (ii) the All Civic Association Meeting at
Rosehill Community Center on October 24, 2018, and (iii) the ILA Townhall
Meeting on December 8, 2018. WALAN responded to the questions posed
during those meetings. Based on some concerns raised in those meetings,
WALAN made and incorporated changes to the Application, which were
reviewed at the Public Hearing. The Application and project are in
accordance with applicable laws and regulations as addressed at those
meetings, the Public Hearing, and in the Application.

b. In layman terms, federal and State of Delaware regulations require
applicants for a permit to construct new sources of air emissions, to estimate
the potential amount of substances that could be emitted to the atmosphere
at a fixed location (stack) each year. In accordance with those regulations,
substances are grouped as nitrogen oxides (NOx), sulfur oxides (SOx), volatile

Enhancing our community one project at a time.



organic substances (VOCs), carbon monoxide (CO), particulate matter (PM),
particulate matter smaller than 10 micrometers in diameter (PMio),
particulate matter that is smaller than 2.5 micrometers in diameter (PMo2.5)
and lead (Pb). The estimates of emissions are calculated assuming that the
equipment will be operated at full capacity 24 hours per day for 365 days per
year. Those estimated emissions are calculated in “tons of substance per
year.” These estimated emissions are known as the “potential to emit”
values. The estimated tons per year are compared to regulatory threshold
values established by US EPA to determine whether a proposed air emission
source will be a major or minor source. Application requirements differ for
major and minor proposed emission sources. The proposed WALAN facility
will be a minor new source of emissions.

Based on the concerns expressed during the Qakmont Civic Association
meeting on October 8,2018, WALAN assessed the potential cumulative
impact of its emissions. The cumulative impact information was included in
the Application and was presented at the All Civic Association Meeting on
October 24, 2018, the Public Hearing, and the ILA Townhall Meeting on
December 8, 2018. The cumulative impact assessment indicated that if the
WALAN facility was operated at full capacity, every hour of every day, and
the emissions from that operation were added to the average concentration of
substances in the local air, based on substance values as reported by DNREC
for a local monitoring station located in Wilmington along Martin Luther
King Boulevard, the cumulative substance concentrations in the local air
would remain below the National Ambient Air Quality Standards (NAAQS).
The NAAQS were established by US EPA to protect the health of all citizens,
including those at greater risk such as children, elderly people and people
with asthma.

c. Referenced in and provided as part of Mr. Jarmon’s comment is a copy of a
complaint (“Complaint”) filed in 2001 in the U.S. District Court for the
District of New Jersey (“Court”) against the New Jersey Department of
Environmental Protection (NJDEP). The Complaint challenges NJDEP’s
issuance of a construction permit to grind Granulated Blast Furnace Slag
(GBFS) in Camden, New Jersey. The Complaint alleges, among other things,
that NJDEP did not comply with the requirements of Title VI of the Civil
Rights Act of 1964. NJDEP filed a Motion for Summary Judgment, which
was granted by the Court in 2006. Attachment A is a copy of the Opinion of
the Court, which addresses the Title VI claim and the reasons the Court
ruled in favor of NJDEP and against the Plaintiffs. As a result of this
Opinion, the Complaint was dismissed.

84040694.v1-1/12/19
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2. James Johnson provided the following comments at the Public Hearing and in a
December 31, 2018 email to DNREC.

COMMENTS:

a. Mr. Johnson made the request to allow the record to remain open for more public
comment.

b. Mr. Johnson expressed concern about increased health risk to local residents,
especially young children. He further indicated that WALAN had not calculated
the cumulative effect of emissions on the area.

RESPONSES:

a. On November 28, 2018, DNREC issued a public notice extending the public
comment period to December 31, 2018.

b. WALAN did assess the potential cumulative health effect of its proposed
emissions on young children, and on the area. As summarized in the
response to a similar comment provided by Mr. Jarmon in Comment #1
above, the cumulative impact assessment indicated that if the WALAN
facility was operated at full capacity, every hour of every day, and the
emissions from that operation were added to the average concentration of
substances in the local air, the cumulative substance concentrations in the
local air would remain below NAAQS. NAAQS were established by the
United States Environmental Protection Agency (US EPA) to protect the
health of all citizens, including those at greater risk such as children, elderly
people and people with asthma.

3. Franklin Cooke provided the following comments at the Public Hearing.

COMMENT:

a. Provide an explanation on emissions and reporting.

b. Requested postponement to afford opportunity for a community meeting at the
ILA so all residents have the chance to speak and voice concerns.

RESPONSES:

a. WALAN made a presentation and answered questions at the December 8,
2018, Town Hall meeting at the ILA building, located at 200 South Claymont
Street, Wilmington, Delaware. WALAN addressed sources of emissions, and
indicated that emissions reporting will take place as required under
DNREC’s regulations.

84040694.v1-1/12/19
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b. On November 28, 2018, DNREC issued a public notice extending the public
comment period to December 31, 2018.

4. Marvin Thomas provided the following comments at the Public Hearing.
COMMENT:

Opposed to the project due to a quality of life issue.

RESPONSE:

The site is correctly zoned, with approved zoning for the proposed facility,
and did not require changes as part of the Application. The emissions at the
facility will fall well within the limits set by applicable regulations and
standards, which are designed to be protective of human health.

5. Marie Reed provided the following comments at the Public Hearing.

COMMENT:

a. Opposed due to low income community, and health issues

b. Flood concerns and poor draining, brownfield concerns

c. Ms. Reed also expressed concern about material blowing in the wind.
RESPONSES:

a. The regulatory emissions standards that apply to the Application, were

established to be protective of human health. As set forth in more detail in
the Application, the emissions resulting from the grinding process will fall
within NAAQS and DNREC regulations.

b. WALAN’s site development plans will be reviewed and approved by the City
of Wilmington, and if required, will comply with applicable stormwater
management requirements pursuant to the City of Wilmington Department
of Public Works Submission Guidelines and Checklist as follows:

“E. Sediment & Stormwater Management Plan: All land-disturbing
activities exceeding 5,000 square feet in area within the city shall submit
a sediment and stormwater management plan for review and approval
by the Department of Public Works. All plans must be consistent with
the Delaware Sediment and Stormwater Management Regulations and
the Erosion and Sediment Control Handbook per Delaware
Administrative Code Title 7, Division 5101.”..

84040694.v1-1/12/19
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The facility being located on a site that was redeveloped under DNREC’s
Voluntary Cleanup Program (“VCP”) will translate to new jobs in the State
of Delaware, and will be conducted in accordance with applicable use
restrictions under the VCP.

c. WALAN has agreed to keep tarps on its stockpile of material at the site. This
decision was made by WALAN in response to similar concerns expressed by
Ms. Reed and others at the Oakmont Civic Association on October 8, 2018
and the All Civic Association Meeting on October 24, 2018. WALAN
submitted a revised Fugitive Dust Control Plan to DNREC on November 19,
2018 memorializing its tarping decision. The revised Fugitive Dust Control
Plan is part of the Application.

6. Martin Willis provided the following comments at the Public Hearing.

COMMENT:

a. Mr. Willis, a supporter for the company and initiative, asked for an explanation of
the difference between a natural minor facility, synthetic facility, and a major
Sacility.

b. Why is there no continuous monitoring system on the stack for gas emissions?

RESPONSES:

a. DNREC’s website addresses this question as follows:

“Natural Minor: A natural minor source does not meet any of the applicability
criteria specified for a major stationary source or a synthetic minor source.
Generally, a natural minor source does not need to rely upon limitations (such as
restrictions on hours of operation, fuel usage, air pollution control device removal
efficiency, etc.) in calculating the potential to emit of the source. Even without
these restrictions or limitations the source still does not trigger major source or,
therefore, synthetic minor applicability criteria.

Synthetic Minor: Your facility has a potential to emit that is at or above major
source emission thresholds, but you accept restrictions on emission rates, process
controls, or other limitations in a permit order to stay below major source
emission thresholds.

Major Source: Your facility is considered major if you have the potential to emit
equal to or greater than the emission rates listed in Attachment A, B, and/or C.

Sources that are considered major are subject to the permitting
requirements of 7 DE Admin. Code 1125 and 7 DE Admin. Code
1130. 7 DE Admin. Code 1125, which is also generally referred to as
New Source Review (NSR) and Prevention of Significant

5
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Deterioration (PSD), is a preconstruction review program for major
stationary sources of air pollution. Approval in the form of a permit is
required prior to construction, reconstruction, or modification of
emission units. 7 DE Admin. Code 1130, which is also generally
referred to as the Title V Operating Permit Program, is an operating
permit program for major sources. If you are subject to 7 DE Admin.
Code 1125 and 7 DE Admin. Code 1130, the process to obtain a
permit is more complex and therefore, more lengthy. If you have
additional questions, contact Air Quality Management at (302) 739-
9402 if you are in Kent or Sussex County or (302) 323-4542 if you are
in New Castle County.”

b. Continuous Emissions Monitoring Systems (CEMS) are not required for
natural minor emission sources. Emissions from natural minor sources
generally are estimated from fuel consumption and throughput. Emissions
testing to confirm emission estimates are performed as required by DNREC
and its regulations.

7. Kenneth Dryden and Octavia “Penny” Dryden provided the following comments at the
Public Hearing.

COMMENTS:

a. Opposed due to health concerns in the community and concerns with DNREC
b. What is the detriment of slag - entire cumulative impact?

RESPONSES:

a. & b. As stated above, WALAN conducted significant outreach to understand and
respond to the public’s concerns, including health concerns. That outreach
included a meeting via teleconference between WALAN and Kenneth
Dryden, Penny Dryden, and Gretchen Goldman, on December 7,2018. As
reflected in their email dated December 10, 2018 and attached hereto as
Attachment B, WALAN sufficiently addressed those concerns.

8. Diane Dixon provided the following comments at the Public Hearing.
COMMENTS:
a. Why hasn't WALAN applied for a Coastal Zone permit?

b. Concerns because of lack of mention of Penn Mag in the past, and because Penn
Mag does not operate in a residential area.

C: Ms. Dixon does not want the facility in her back yard.

84040694.v1-1/12/19
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d. Why is there no stack sampling on page 43 of the permit?
RESPONSES:
a. The Proposed facility would not be located within the Coastal Zone, as the
zone is defined under Delaware’s Coastal Zone Act.
b. Penn Mag, Inc.’s affiliation to WALAN is addressed in the Application.
c. The facility would not be located in a residentially zoned area and, as set

forth in the Application and discussed at the Public Hearing, local residential
areas will be well outside of the range of maximum concentration of
emissions per air dispersion modeling results. The maximum dispersed
substance concentrations have been added to local air monitoring results
reported by the State of Delaware and then compared to NAAQS, which
were established by the US EPA to protect human health, including the most
sensitive segments of the population (including children, the elderly, and
asthmatics). The comparisons indicate that local air quality will continue to
meet NAAQS when WALAN’s emissions are included.

d. Sampling will be performed as required by DNREC.

9. Renee Anderson provided the following comments at the Public Hearing.

COMMENTS:

a. What is the noise factor?
b. What are the hours of operation?

RESPONSE:

a. The noise emission is 85 (max) dB, measured 9.8 ft. around the mill.
According to information published by Purdue University on its website, the
noise level adjacent to a power mower is greater (approximately 96 dB), and
the noise made by a housechold garbage disposal or a dishwasher would be
less (approximately 80 dB).

b. Once the plant is constructed and operational, initial approximate operating
hours will be:

Monday — Thursday (6am — 10pm)
Friday — (6am — Spm)

To clarify, the regulations require estimates of emissions (potential to emit)
based on 24 hours, 365 days per year (i.e., continuous) operation of the
equipment as addressed in the Application.

i
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II. WRITTEN COMMENTS SUBMITTED AS PART OF PUBLIC RECORD

10. State Senator Darius Brown provided the following written comment by letter dated
November 20, 2018.

11.

COMMENTS:

Senator Brown’s submission outlines opposition due to residents’ concerns for
health impacts and air quality.

RESPONSE:

As set forth in Responses to Comments 1-9 above, WALAN has made a
commitment to DNREC and the community to operate a facility in
accordance with applicable laws and regulations — which were enacted to
protect human health and the environment. WALAN also participated in
comprehensive community outreach in order to listen to and respond to
resident concerns. This outreach resulted in certain changes to the
Application, which were presented at the Public Hearing and communicated
to DNREC.

Franklin Cooke’s email of November 20, 2018 to DNREC included the following
comments:

COMMENTS:

a.

What other two sites in the USA process this material and what is the impact on
the surrounding communities?

b. What is the safety protocol for an accident spill?

c. What are the health implications for surrounding communities in the event of a
spill?

d. Who shoulders the liability in the event of a spill that impacts the surrounding
communities?

RESPONSES:

a. As addressed at the Public Hearing, WALAN does not have an
understanding as to the two sites being referenced, as there are more than
two facilities in the United States that process GBFS

b. An emergency response plan currently is being drafted, which will address,

among other things, handling of spills. WALAN’s proposed facility would

8
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handle only nonhazardous material. GBEFS is noncorrosive. It is not
ignitable. And it is nonreactive. GBFS is a sand-like material; if it were to
be spilled, it would be cleaned up by shovel, front-loader, or a vacuum truck.
If dust suppression were required during cleanup, the sand material would
be moistened with water.

c. As a non-hazardous material, there are no known “chemical” hazard
implications for the surrounding communities in the event of a spill. Non-
hazardous dust generation can be suppressed by the addition of moisture.

d. Cleanup responsibilities will be addressed in the emergency response plan.

12. Corina Amalfitano provided to DNREC an email on November 13, 2018 with the
following comment:

COMMENT:

I am unable to attend the public hearing however, I would like to bring up that the
American Lung Association has rated New Castle County a D in daily particulate
matter/fine particle grade. I do not understand why any permits allowing further

particulate matter would be considered. We need to reduce the particulate matter
not increase it.

RESPONSE:

The PM emissions, as set forth in the Application, comply with NAAQS,
standards which have been established to protect public health and are
enforced by DNREC. WALAN will be required under its permit to comply
with those standards.

13. Russell Zerbo email on December 12, 2018 to DNREC provided the following
comments:

COMMENTS:

Advocate of Clean Air Council requests a “coastal zone status decision” for
proposed facility. “Because the Interstate 495 is not an official border such as a
municipal or county line, it’s use as the border of Delaware’s coastal zone should
be slightly malleable given the current extenuating circumstances,...” Of note,
bulk transfer of raw materials are not allowed in the Coastal Zone, which runs
the length of the state.

84040694.v1-1/12/19



RESPONSE:

The boundary of the Coastal Zone was established in written detail in the
State of Delaware Coastal Zone Act (7 Del. C. 70). The facility is not located
within the Coastal Zone as defined in the Coastal Zone Act; as such, the
Coastal Zone Act does not apply to the facility. However, if the facility were
to be located in the Coastal Zone, WALAN’s facility would not engage in
activity prohibited by the statute. Among other things, it would not meet the
definition of “Heavy Industry”, and will not perform “Bulk Transfers”, as
those activities are defined under the Coastal Zone Act.

14. Eric Morrison, Willie Scott, Deidra Dixon, P. Blackbur, Bruce Dalleo, John Powell,
Sherry Marsico, Anne Powell, and Lucy Comstock-Gay provided the following
comments to DNREC via email in December 2018:

COMMENTS:

a. Opposition to Application due to safety, health and viability of community

b. Opposition to Penn Mag, Inc. due to poor history of environmental compliance
c. No economic benefit

RESPONSE:

a. The Application addresses matters of safety and health as they relate to

regulatory criteria, and demonstrates that the facility will be in compliance
with those criteria. WALAN incorporates by reference its Response to
Comments 1-13 above as well as the testimony of Mr. Jim Butler, Plant
Supervisor for Penn Mag’s Adrian, Pennsylvania facility, Mr. Evan Walter,
Plant Supervisor for Penn Mag’s Claysburg facility, Mr. Robert Palaima of
Delaware River Stevedores, and Ron Kimoko Harris, Business Agent for
International Longshoremen’s Association, Local 1883 who spoke during the
Public Hearing about health and safety topics. Their statements are
captured in the transcript of the November 20, 2018 Public Hearing titled,
“In The Matter Of: Department of Natural Resources & Environmental
Control Walan Specialty Construction Production, LLC,” prepared by
Wilcox & Fetzer, Ltd.

b. Penn Mag’s environmental compliance is addressed in the Application as
required by DNREC.

c. Economic opportunities are also addressed in the Application, in the
information presented by WALAN and others at the Public Hearing, as well
as in written comments submitted for the Administrative Record supporting
the project. Commenters speaking and/or writing about the beneficial
economic impacts of the proposed facility included:

10
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¢ Bryon Short, Executive Vice President of the Delaware Contractors
Association;

Fred Coen, Technical Services Manager of Keystone Cement Company;
Joe Cruise, Acting Chief Commercial Officer of GT USA;

John Reese of Port Contractors; and

Paul Pepe, Sales Director for Keystone Cement Company.

Copies of the written comments submitted for the record are provided as
Attachment C. The addition of a viable and necessary manufacturing facility
to the Port of Wilmington area translates to improvement of economic
conditions through the creation of new employment at the facility, and
employment opportunities at the Port of Wilmington and local
transportation companies.

Attachments:

Attachment A - Opinion of the Court, United States District Court, District of New

Jersey, Civil Action No. 01-702 (FLW)
Attachment B — December 10, 2018 email Octavia Dryden to Lisa Dharwadkar

Attachment C — Comments addressing economic benefits

11
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ATTACHMENT A
OPINION OF THE COURT
UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

CIVIL ACTION NO. 01-702 (FLW)

12
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

SOUTH CAMDEN CITIZENS IN 4 Civil Action No. 01-702 (FLW)
ACTION, BARBARA PFEIFFER, '

PHYLLIS HOLMES, LULA WILLIAMS,

and SHARON CHRISTIE POTTER,

PLAINTIFFS, 3 OPINION
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OLGA D. POMAR
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For Defendants New Jersey Department of Environmental Protection and Bradley Campbell,
Commissioner of the New Jersey Department of Environmental Protection:

GARY W. WOLF & STEFANIE A. BRAND

OFFICE OF THE NJ ATTORNEY GENERAL

25 W. MARKET STREET

PO BOX 112

TRENTON, NJ 08625-0093

For Intervenor Defendant St. Lawrence Cement Co.:

BRIAN MONTAG, DONALD KIEL & CATHERINE TRINKLE
KIRKPATRICK & LOCKHART NICHOLSON GRAHAM LLP
ONE NEWARK CENTER

10TH FLOOR

NEWARK, NJ 07102

WOLFSON, United States District Judge:

Plaintiffs South Camden Citizens in Action (“SCCIA”), Barbara Pfeiffer, Phyllis Holmes,
Lula Williams and Sharon Christie Potter (collectively “Plaintiffs”) allege that the Defendant New
Jersey Department of Environmental Protection (“NJDEP” or “DEP”), and its former
Commissioner, Robert Shinn, violated Section 601 of Title VI of the Civil Rights Act of 1964 by
granting permits to Intervenor-Defendant St. Lawrence Cement Co. (“SLC”) to construct and
operate a granulated blast furnace slag grinding facility in the Waterfront South neighborhood in
Camden, New Jersey. Plaintiffs also assert that SLC’s operation of the Facility constitutes a
private nuisance. All Defendants have moved for summary judgment on all claims. The issues
before the Court are whether there are genuine issues of fact as to 1) whether SLC’s facility
unreasonably interferes with Plaintiffs’ enjoyment and use of their homes and whether Plaintiffs
can demonstrate that SLC, as opposed to other area industries, caused Plaintiffs’ harm or
nuisance, and 2) whether an invidious discriminatory purpose was a motiving factor in NJDEP’s

issuance of permits to SLC to operate its facility. This Court has jurisdiction pursuant to 28
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U.S.C. §§ 1331, 1343, 1367. For the reasons stated below, SLC’s motion for summary judgment
is granted and the motion for summary judgment filed by NJDEP and former Commissioner
Bradley Campbell is granted.

I. BACKGROUND'

A. The Parties

NIJDERP 1s the department of the executive branch of state government that implements and
enforces the environmental laws and regulations of the State of New Jersey. Second Am. Compl.
9 17. NJDEP receives financial assistance from the United States Environmental Protection
Agency (“EPA”) and operates an air quality permitting program to enforce the Clean Air Act, 42
U.S.C. § 7401 et seq. Id. Y 1-2. NJDEP’s air quality permitting program is subject to Title VI of
the Civil Rights Act of 1964. Id. q 1. From 1994 to 2002, Robert C. Shinn, Jr. was the NJDEP
Commissioner; Defendant Bradley Campbell became NJDEP Commissioner in 2002 and
remained in that position until recently. Id. § 18; NJDEP, , available at

(visited March 30, 2006).

SLC is a manufacturer of portland cement and cement products for use in concrete and
other construction materials. Meadows Decl. at §2 As part of its business, SLC processes
granulated blast furnace slag (“GBFS”), which is a sand-like byproduct of the steel-making
industry that is added to cement. Id.

SCCIA is a community organization composed of and representing the interests of the

'"This Court is aware that it may not rely solely on the parties’ statements of undisputed
facts, see , No. 04-3848, 2006 WL 722156 at n.8

(3d Cir. Mar 23, 2006) (quoting ,373 F.3d
241, 244 (2d Cir. 2004)), and, as a result, does so rarely and only when the underlying fact is
undisputed.
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residents of the Camden, New Jersey neighborhood known as Waterfront South. SCCIA’s Second
Am. Compl. |7 8-16. The individually named Plaintiffs, Lula Williams, Phyllis Holmes, Barbara
Pfeiffer and Sharon Christie Potter, all live in the Waterfront South area, which constitutes U.S.
Census Tract 6018. 1d. Y 8-12, 20.

Based on 2000 U.S. Census data, Census Tract 6018 has 1,700 residents, 85.4% of whom
are non-white minorities. U.S. Census Data. In 2000, the median houschold income of
Waterfront South’s residents was $22,147 and 33.8% of its residents lived below the poverty line.
U.S. Census Data. By comparison, the state of New Jersey was 27.4% non-white, the median
household income of its residents was $55,136, and 8.5% of New Jerseyans lived below the
poverty line. Id.

At the time this lawsuit was filed, the Honorable Stephen Orlofsky of the United States
District Court for the District of New Jersey, found that municipal or county facilities in or nearby
the Waterfront South area included: (1) the Camden County Municipal Utilities Authority
(“CCMUA”) sewage treatment plant, which treated sewage for approximately 35 municipalities in
Camden County; (2) the Camden County Resource Recovery facility, a trash-to-steam incinerator;
and (3) the Camden Cogen Power Plant, a cogeneration facility, which was an industrial facility

that converts waste energy to produce heat or electricity. South Camden Citizens in Action v. New

Jersey Dept. of Environmental Protection, 145 F. Supp.2d 446, 459 (D.N.J. 2001).

Judge Orlofsky also found that: 1) industrial facilities located in or near Waterfront South
included the Pneumo Abex Corporation, the G-P Gypsum Corporation, United Parcel Service, and
the Coastal Eagle Point Oil Company Refinery; 2) there are two Superfund sites located in

Waterfront South, including the Welsbach/General Gas Mantle site, which consisted of two
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abandoned factories and neighboring residential lots on Arlington Street and is contaminated with
thorium and was discovered to be radioactive in 1981, and the Martin Aaron Drum Company site,
which is located on Broadway. Id.

According to Judge Orlofsky’s findings, NJDEP identified numerous known contaminated
sites in the Waterfront South neighborhood, including: (1) Camden Iron & Metal, located at the
intersection of Front and Atlantic Streets; (2) Conrail, located on Chelten Ave.; (3) Lectronic
Research Laboratories, at 1423 Ferry St.; (4) Consolidated Chemx Corp., located at 4th and
Jefferson Streets; (5) Camden Lime, located at the intersection of South Front and Atlantic Ave.;
(6) Atlantic Industrial Tank, at 212 Mechanic Street. Fourteen of these sites are currently active in
the NJDEP's site remediation program. Id. at 459-60. Judge Orlofsky found that NJDEP was
aware of the concentration of contaminated sites in this area and that it dedicated a staff member
to work directly with the City of Camden to facilitate clean-up and redevelopment, and found that
there were numerous other industrial facilities in the Waterfront South area, including: (1) four
scrap yards on or near Ferry Avenue; (2) Jen Cyn Industries: (3) Lambertsky Poultry; and (4) four
automotive shops. Id. at 460. Later on in the litigation, SLC identified over thirty industrial
facilities in the Camden area. See Background, § I (D) infra.

B. The Facility

On March 8, 1999, SLC entered into a lease with South Jersey Port Corporation

(“SIPC”),* to lease 11.7 acres of land at Broadway Terminal, 2500 Broadway, Camden, NJ 08104,

’The SJPC is a quasi-state agency of the State of New Jersey. N.J.S.A. § 12:11A-1. Upon
its creation, the Legislature decided that the SJPC “should be vested with powers and
responsibilities sufficient to fulfill not only its port development purposes but its financial
obligations to the government and people of the State of New Jersey.” Id. Since it was created in
1968, the SJPC has sought to develop, rehabilitate, and promote economic growth for the port

5
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located within the Waterfront South neighborhood. Meadows Dep. Tr. at 71:10-73:12; Lease
Agreement. SLC proposed to construct and operate a GBFS grinding facility at the Broadway
Terminal site and intended to market the ground GBFS under the trade name GranCem®, which
is used as an additive to strengthen portland cement. Meadows Decl. § 3; Meadows Dep. Tr. at
23:13-26:25. SLC planned to import, by barge, and process approximately 850,000 tons of
GBFS and 16,500 tons of gypsum annually. SCCIA, 145 F. Supp.2d at 453. Because the on-site
Broadway port cannot accommodate the import barges, barges were to arrive and be offloaded at
the Beckett Street Terminal. Id. Trucks would then transport the GBFS and gypsum three miles to
the SLC facility, where they would be offloaded into large, open piles. 1d. Front-end loaders
would transfer the GBFS to a feed hopper. Id. From the feed hopper, the GBFS would be
transported by conveyor belt to a vibrating screen, which sifts out oversize materials. Id. The
remaining material would proceed via conveyor belt to the roller mill, where it would be heat
dried and then ground into smaller particles. Id. The GGBFS would be stored in storage silos
until it is transported out of the facility by truck. Id. Before processing, GBFS particles are the size
and texture of beach sand. After processing, the ground GBFS (“GGBFS”) material is the size and
texture of powdered sugar. Id.

The primary pollutants to be produced by the SLC facility were to be emitted into the air.
Id. These pollutants include particulate matter (dust), mercury, lead, manganese, nitrogen oxides,
carbon monoxide, sulfur oxides, and volatile organic compounds. Id. at 453-54. The focus of

SLC's application, and of the NJDEP's review, was on SLC's air permit applications because the

districts in Camden and Salem New Jersey, and create jobs therein. Balzano Dep. Tr. at 11:14-
25, 105:2-106:1.
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most significant source of pollutants produced by the SLC facility was to be airborne emissions
from stationary sources. Id. at 454. Air contaminant emissions would be generated at the
following stages of GBFS processing: (1) fugitive dust emissions would be generated from the
handling and movement of GBFS when it is offloaded from trucks, piled, and then placed in the
hopper; (2) GBFS particles may be blown into the ambient air once on the conveyor belt; (3)
various air pollutants would be produced during the heating and grinding processes; and (4)
GGBFS emission may occur when the GGBFS is stored and offloaded for delivery off-site. Id.
SLC sought to manage and minimize the air pollution by: (1) keeping the GBFS wet by spraying it
with water while being offloaded, transported by truck, and piled, thereby minimizing fugitive
emissions; (2) watering and sweeping the roads at the facility; (3) covering the vibrating screen
and conveyor belts, thereby protecting the GBFS from the wind; (4) utilizing baghouse controls,
which function like vacuum cleaners, to siphon off particles before discharging the exhaust stream
from the roller mill into the atmosphere; (5) monitoring visible dust emissions pursuant to a dust
management plan; and (6) monitoring the radioactivity levels of the raw materials. Id.

Trucks would be used to deliver the GBFS from the Beckett Street Port to the SLC facility,
which is approximately three miles away. Id. Annually, there would be approximately 35,000
inbound delivery trucks arriving at the SLC facility and approximately 42,000 outbound delivery
trucks departing from the SLC facility. Id. Inbound truck deliveries to the facility would occur
about 80 days per year, with approximately 500 truck deliveries per day; outbound truck
departures would occur approximately 225 days per year, with approximately 200 trucks departing
per day. Id. The contemplated truck route would pass through residential areas of the Waterfront

South community. Id. In response to community input, SLC modified the original truck delivery
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route to minimize the number of residential streets used by SLC-contracted delivery trucks. Id.

After executing the lease with the SJPC, SLC initiated the process of applying for the
necessary construction and operating permits from the NJDEP. Meadows Decl. Y 11-12. SLC
retained the services of environmental engineers and consultants to assist with the permitting
process. Id. SLC's primary focus in the permitting process was to obtain air permits. Id. Air
permits were necessary because the grinding process used by SLC creates, among other things,
dust and particulate emissions, which are regulated by the state. Id. SLC began “pre-application”
discussions with the NJDEP in March, 1999. Id. These discussions continued for five months and
culminated in the formal submission of SLC's air permit applications to the NJDEP on August 5,
1999. 1d.

According to the AIRnow website’, particle pollution (also known as "particulate matter")
in the air includes a mixture of solids and liquid droplets. Office of Air and Radiation,
Pollution and Your (Sept. 2003), available at

amrnow  /index.cfm (visited March 22, 2006). Some
particles are emitted directly; others are formed in the atmosphere. Id. PM10 is defined as
inhalable particulate matter with a diameter of 10 micrometers or less. They are referred to as
“coarse dust particles” and can be found in wind-blown dust. Ten micrometers is smaller than the
width of a single human hair. PM2.5 is fine particulate matter with a diameter of 2.5 micrometers
or less, which is 40 times smaller than the average grain of table salt. They are referred to as “fine
*The U.S. EPA, National Oceanic & Atmospheric Organization, National Park Service,
tribal, state, and local agencies developed the AIRNow website to provide the public with easy

access to national air quality information. AIRnow, About AIRnow available at
htto://www.airnow.gov/index.cfm?action=static.backeround (visited March 22, 2006)
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particles” and can be found in smoke and haze. PM10 particles and smaller particles, such as
PM2.5, pose great health problems because they are so small that they can get deep into people’s
lungs, and some may even get into people’s bloodstreams. Id. Exposure to such particles can

detrimentally affect both the lungs and heart. Id.

The Clean Air Act which was last amended in 1990, requires the United States
Environmental Protection Agency (“EPA”) to set National Ambient Air Quality Standards
(“NAAQS”) for pollutants considered harmful to public health and the environment. EPA,

, (Mar. 2006), available at
(visited March 23, 2006). The Clean Air Act established two
types of national air quality standards. Id. Primary standards set limits to protect public health,
including the health of "sensitive" populations such as asthmatics, children, and the elderly. Id.
Secondary standards set limits to protect public welfare, including protection against decreased
visibility, damage to animals, crops, vegetation, and buildings. Id. Presently, the EPA has
NAAQS in place for six principal pollutants, which are called "criteria" pollutants: Carbon

Monoxide, Lead, Nitrogen Dioxide, Ozone, Sulfur Oxides, PM10 and PM2.5. Id.

While the EPA is responsible for establishing the NAAQS, states are charged under the
Clean Air Act with the primary responsibility for implementing the NAAQS within their borders
and monitoring compliance. 42 U.S.C. § 7407(a)(“Each State shall have the primary responsibility
for assuring air quality within the entire geographic area comprising such State by submitting an
implementation plan for such State which will specify the manner in which national primary and
secondary ambient air quality standards will be achieved and maintained within each air quality
control region in such State.”). States are required to develop state implementation plans which

9
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explain how they plan to measure and monitor pollutants, and to submit their SIPS to the EPA for

approval. 42 U.S.C. § 7410.

C. Permit Applications

Based on its projected activities, SLC applied to various NJDEP offices for several
different types of permits after executing the lease with the SJPC. Meadows Decl. q 10; SCCIA,
145 F. Supp.2d at 454. SLC retained the services of environmental engineers and consultants to
assist with the permitting process. Meadows Decl. § 10. From SLC's perspective, the primary
focus of the permitting process was to obtain air permits. Id. Air permits were necessary because
the grinding process used by SLC creates, inter alia, dust and particulate emissions, which are
regulated by the state. SCCIA, 145 F. Supp.2d at 454; Meadows Decl. at Y 10-12. SLC applied
for: (1) a Waterfront Development Permit from the NJDEP Office of Sediment and Dredging
Technology; (2) a Pollutant Discharge Elimination Permit from the NJDEP Water Quality
Division; (3) several “general permits” governing handling and storage of materials; and (4) air
quality permits for each of the five stationary emission sources SLC planned to operate, from the

NJDEP Air Quality Permitting Program. SCCIA, 145 F. Supp.2d at 458.

The NJDEP Air Quality Permit Program Office is responsible for reviewing and approving
permits for stationary sources of air pollutants. NJDEP, , (Mar.
2006), available at (visited March 30 2006). The requirements and
the application process for air permits are set forth at N.J.A.C. tit. 7, § 7:27-8.1. SLC submitted
its air permit applications to the NJDEP Air Quality Permit Program Office on August 5, 1999.
The permit applications were several hundred pages long, and included narrative text, a site plan,
diagrams of various parts of the facility, facility emission estimates for cach of the emission

10
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stacks, and a list of applicable state and federal regulations.

SLC’s permit application proposed that the facility could emit almost 60 tons per year of
PM10. SCCIA Statement of Material Facts § 103 (citing DEP Notice and Fact Sheet). SLC
planned to operate the facility twenty four hours a day, 365 days a year, processing up to 848,771
tons of GBFS annually. Id. § 104 (citing DEP Notice and Fact Sheet). The SLC operations would
require 77,116 diesel truck trips per year to make deliveries or distributions of the facility’s
products. Id. § 105 (citing DEP Notice and Fact Sheet).

With its application, SLC was required to submit an air dispersion modeling protocol.
SCCIA, 145 F. Supp.2d at 458. The SLC air dispersion modeling proposal was based on an EPA-
approved model which is capable of handling multiple layers of information. Id. Modeling is used
to predict the environmental impact of a pollutant emission source, such as the proposed SLC
facility, by estimating emission flow based on air patterns and other meteorological data. The
results of the modeling are then compared to the NAAQS to determine whether a particular
facility will cause or significantly contribute to a violation of the NAAQS. Id. NJDEP approved

the modeling protocol selected by SLC. Id.

The NJDEP is required by law to apply the NAAQS established by the EPA in evaluating
permit applications for facilities which, like the SLC’s proposed facility, will emit air pollutants.
See 42 U.S.C. §§ 7407(a), 7410, 7411. Therefore, when NJDEP evaluates a permit request it
assesses whether the operation of a facility will cause or significantly contribute to a violation of
the NAAQS. The EPA has also established Prevention of Significant Deterioration (“PSD”)
levels for some pollutants, including PM10. 40 C.F.R. 50.21. A PSD increment is the maximum
increase in a pollutant's concentration that is allowed to occur above an earlier established

11
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baseline value as long as air concentrations stay below the standard. Id. The purpose of analyzing
PSD increments is, among other things, to make sure that no particular facility can “consume” the
entire concentration of a pollutant allowed from all sources, in combination, under the NAAQS.
42 U.S.C. §§ 7470, 7473. According to SLC, it demonstrated to NJDEP’s satisfaction that it was
within the twenty four hour and annual PSD increments for PM10. Air Dispersion Modeling

Report.

The air dispersion modeling done by SLC primarily focused on its PM10 emissions. Id.
The results of the modeling revealed that the PM10 emissions generated by the proposed SLC
facility would not exceed the NAAQS for PM10 established by the EPA that were then in place.
DEP did not investigate or analyze SLC’s PM 2.5 emissions during the permit review. Id.
According to SLC, it was unable to compare the facility’s PM2.5 emissions with the NAAQS
during the permitting process since “SLC could not have modeled for PM2.5 in compliance with
EPA guidance because in 2000,” neither the requisite “three years of PM2.5 monitoring data,”
“nor a PM2.5 source inventory was available for Camden.” SLC’s Statement of Material Facts §

137-38 (citing Batterman Dep. Tr. at 105:13-105:19, 138:1-140:17, and Flaherty Report at 8-9).

In the course of its permit evaluation, SLC submitted to DEP an analysis of whether it was
meeting state-of-the-art requirements, which included a cost analysis. SLC’s Statement of
Material Facts § 157 (citing Trinkle Ex. 28-29; O’Sullivan Dep. Tr. at 52:25-53:17). SLC
determined that it was too costly to cover its slag piles and fully enclose its operations; DEP
accepted SLC’s cost analysis. SCCIA’s Statement of Material Facts 9 115-116 (citing Daly

Dep. Tr. 76:14-78:10).

12
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In a letter dated November 1, 1999, the NJDEP informed SLC that its application was
“administratively complete.” Letter from Iclal Atay to Denise Brubaker (Nov. 1, 1999), Trinkle
Ex. 27. An application is designated as “administratively complete” when the applicant has
submitted all of the information the NJDEP needs to review and evaluate the proposal and decide
whether to permit the facility. Id. According to N.J.A.C. tit. 7, § 27-8.24, when an application is
deemed “administratively complete” by the NJDEP, the applicant may commence construction on
the proposed facility. The letter also set forth NJDEP’s policy that if an applicant proceeds with
construction of a proposed facility while awaiting review of its permit application, it does so at its
own peril because the DEP could still deny the permit. Letter from Iclal Atay to Denise Brubaker
(Nov. 1, 1999), Trinkle Ex. 27; Meadows Decl. Y 12-13. Upon receipt of NJDEP's letter
indicating that its application was “administratively complete,” SLC began construction of the

proposed facility towards the end of 1999. Id. q 14.
D. The Permit Process and Environmental Equity

In February 1998, the EPA published draft guidelines entitled “Title VI Interim Guidance
on Environmental Justice" (“Interim Guidance”). Shinn Dep. Tr. 68:14-17. The Interim
Guidance was “intended to provide a framework for the processing by EPA’s Office of Civil
Rights (OCR) of complaints filed under Title VI ... alleging discriminatory effects resulting from
the issuance of pollution control permits by state and local governmental agencies that receive
EPA funding.” EPA,

, (Feb. 5, 1998) at 1, available at
(visited March 14, 2006). As such, the Guidance
outlined the specific steps that the OCR is to follow when processing Title VI complaints. Id. at 3.
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As a result of the issuance of the Interim Guidance, a Federal Advisory Committee (“FACA”) was
convened by the EPA in which five states, including New Jersey, were chosen to participate.
Shinn Dep. Tr. at 37:5-38:19. Commissioner Shinn served on FACA as New Jersey’s
representative, id., and stated that serving on the FACA “was quite an experience and certainly
had an impact on my administration of dealing with permitting issues and environmental justice or
environmental equity areas and just convinced me all the more that because of the density and the

ethnic makeup of New Jersey we really needed to address that issue,” id. at 38:11-19.

According to Commissioner Shinn, the Interim Guidance did not place any affirmative
duties on NJDEP, and NJDEP was not required by Federal Law to implement or even follow the
interim guidelines. Id. at 72:21-73:11. Nonetheless, in May 1998, NJDEP created an
Environmental Equity Task Force (“Task Force”), Sondermeyer Dep. Tr. at 30:15-18, 110:4-6,
“for the purpose of developing recommendations for an environmental equity policy and process,”
NJIDEP Administrative Order 1998-15; Sondermeyer Dep. Tr. at 20:5-6. The Task Force
produced a “Draft Environmental Policy” that Commissioner Shinn submitted to the EPA.

Sondermeyer Dep. Tr. at 30:19-24.

On November 22, 1998, NJDEP and Commissioner Shinn, by Administrative Order
#1998-15, created the Advisory Council on Environmental Equity (“Advisory Council”) in order
“to establish a permanent source of advice and counsel in recognition of state and federal concerns
that minority and low-income populations may be experiencing a greater impact from pollution
than other communities.” NJDEP Administrative Order 1998-15. The Advisory Council
consisted of thirty (30) individuals, including “[NJDEP] representatives, members of grass roots
community-based organizations, academic and medical community groups, environmental groups,
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business representatives, and local officials.” Id. Additionally, the Advisory Council was charged
with “making recommendations to the Commissioner for strategies to promote environmental
equity in New Jersey and for building partnerships and trust with [the] many diverse communities
within [New Jersey].” Id. Furthermore, the Advisory Council was “to provide assistance during
the implementation of [the] Environmental Equity policy and thereafter serve as [NJDEP’s]

principal advisory resource” for handling environmental equity concerns. Id.

By Administrative Order 1999-05, issued on April 27, 1999, Commissioner Shinn created
the Office of Equal Opportunity, Contract Assistance, and Environmental Equity. NJDEP
Administrative Order 1999-05. This new office was charged with the development and
implementation of an environmental equity policy and procedures. Id. By Administrative Order
2000-01, issued on February 8, 2000, Commissioner Shinn established the DEP’s environmental
equity policy. NJDEP Administrative Order 2001-01. The Administrative Order served as a
guide to NJDEP management and staff concerning environmental equity objectives and the
implementation strategies that NJDEP would undertake in order to incorporate environmental
equity considerations into its decisionmaking. Id. Administrative Order 2000-01 also directed the
Advisory Council to serve as the Department’s principal source of advice and counsel on
environmental equity issues, assist with the Department’s development of an Environmental
Equity Policy, and incorporate environmental equity considerations into its permitting process.

Id. Pursuant to these strategies, the NJDEP committed to: (1) work with the Advisory Council and
permit applicants to identify mechanisms for community notification regarding application for
new, modified, or renewal permits, as early as possible in the permit review process; (2) develop

guidance for permit applicants for the administration of an effective environmental equity
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community outreach process; (3) establish a mechanism for community outreach at the earliest
possible stage of the permit application process; (4) utilize technical screening tools such as the
GIS and TRI to identify potential environmental equity issues at the earliest feasible stage of the
permitting process; (5) participate in discussions among permit applicants and local community
stakeholders and attempt, when possible, to include in permits conditions that the permit
applicants and community stakeholders have agreed upon; (6) facilitate ADR between permit
applicants and stakeholders in the case of disputes; (7) work with permit applicants to facilitate
accessibility, understanding, and transfer of technical and scientific data to local communities; and

(8) provide ongoing environmental equity training to appropriate NJDEP managers and staff. Id.

During the development of the Environmental Equity Policy, in November, 1998, the DEP
was given a $100,000 grant by the EPA to implement a model program promoting environmental
equity. Sondermeyer Dep. Tr. at 37:21-24; Leon Dep. Tr. at 44:21-46:22. New Jersey was one of
only five states to receive such a grant from the EPA. Sondermeyer Dep. Tr. at 37:21-24. The
EPA grant money was used primarily to develop a screening model to help the DEP identify

potential areas of application for its future environmental equity process. 1d. at 39:4-43:22.

Dr. Robert E. Hazen, one of NJDEP’s scientists, was assigned by NJDEP to create the
screening model and test the hypothesis that there was a difference in level of exposures to
environmental hazards and air pollutants among different ethnic groups in New Jersey. Hazen
Dep. Tr. at 30:1-20. As such, Dr. Hazen created the “screening element that could be
incorporated into the DEP equity policy, which would show geographic sensitivity to equity
issues.” Id. at 56:16-19. According to Dr. Hazen, the NJDEP screening model is a combination
of “ethnicity, geographical location and exposure to environmental agents, and it involves the
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combination of those three elements to determine if exposure to the agents is different by
ethnicity,” or, in other words, “whether there is a higher or lower exposure based on ethnicity.” Id.
at 29:4-16. Furthermore, the model “shows ... that census tracts with different portions in
homogeneity of ethnic populations and different pollution burdens regionally can show
differences.” 1d. at 108:5-9. In simpler terms, the model “show[s] that there is a difference in

level of exposures among different ethnic and income groups.” Id. at 108:15-20.

Dr. Hazen testified that statewide “African-Americans and Hispanic Americans ... had
more than average exposure to air toxics.” Id. at 47:22-24. Dr. Hazen also identified areas in the
state where exposure to one ethnicity was at least three to four times as high as was exposure to
another ethnicity, an area roughly two percent of the area of the state. Id. at 60:12-17, 61:14-16.
Dr. Hazen also testified that as a result of the Court’s Order that NJDEP “compile environmental
exposures in Camden,” he “analyzed, through a multiple source [model], air affect in Camden.”
Id. at 13:2-21. Using the screening model to determine where risk borne by people of color was
above that borne by whites, Dr. Hazen found that roughly one-third of the state, including

Camden, fit that pattemn Id. at 63:5-16.

The screening model was intended to identify areas where an applicant proposing a new
facility would be strongly encouraged by the DEP to voluntarily enter into a process to address
potential environmental equity concerns. Sondermeyer Dep. Tr. at 95:2-96:22; Shinn Dep. Tr. at
59:7-62:17. The process developed by the DEP involved, among other things, community
outreach and discussions, public meetings, and possible alternative dispute resolution.
Sondermeyer Dep. Tr. at 89:3-90:5; Shinn Dep. Tr. at 198:22-200:13. DEP presented this
process to the FACA in 1999. Sondermeyer Dep. Tr. at 30:19-24; Shinn Dep. Tr. at 69:4-70:11.
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Although Dr. Hazen’s screening model was developed and tested, it was never formally applied or
used by NJDEP because the proposed rule was never adopted. Sondermeyer Dep. Tr. at 45:14-

18; Shinn Dep. Tr. at 59:1-4; 66:13, 68:2-8.

In a letter dated September 7, 1999, DEP informed SLC: “Due to the fact that St.
Lawrence will be operating in an economically depressed area which has a substantial minority
population, the Department will evaluate the need to conduct an environmental justice analysis.”
Letter from Ann Ryan to Denise Brubaker (Sept. 7, 1999), Pomar Ex. AA. Even before receiving
that letter, however, in July 1999, shortly before it submitted its final air permit applications to
NJDEP, SLC began to solicit support for the facility from the public and, specifically, residents of
Waterfront South. Smith Decl. 9 2-4. SLC hired a local consultant, Morris Smith, Esq.
(“Smith”), to manage its outreach and community involvement initiative. Id. § 1. Smith arranged

meetings between SLC representatives and residents, municipal officials, local business leaders

*The process was formalized as a proposed rule on or about January 4, 2002. NJDEP’s
Statement of Material Facts (citing Shinn Dep. Tr. at 68:2-8). Gary Sondermeyer testified that
“Commissioner Shinn want[ed] us to move as quickly as possible to the rule making” because
“Ih]e was very committed to the issue of environmental equity, and he wanted to see something
substantive done that was more than just an internal agency policy statement. He wanted to see
rules proposed and adopted so we could start to address the issue.” Sondermeyer Dep. Tr. at
97:14-98:7. NJDEP’s sought to have the EPA recognize the proposed state environmental equity
program and rule as a viable alternative to the EPA interim guidance process. Shinn Dep. Tr. at
89:1-22. In fact, Commissioner Shinn envisioned a performance partnership agreement with the
EPA, id. at 73:2-74:24.; specifically, he testified “we were [providing] an alternative and secking
endorsement for EPA to support a state initiative,” id. at 73:10-11. The proposed rule, however,
was never formally adopted by the New Jersey Department of Environmental Protection because
Commissioner Campbell, who took office shortly thereafter, envisioned an interagency approach
toward addressing issues of environmental equity. Id. at 66:4-13; Sondermeyer Dep. Tr. at
104:4-106:1. Commissioner Campbell’s approach was eventually formalized in an Executive
Order issued by Governor James McGreevy in February, 2004. N.J.A.C. Executive Order No. 96
(2004).
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and community organizations in order for SLC to share information about the facility and obtain
input from the community. Id. 4 2-4. SLC representatives held a “community support meeting”
with members of SCCIA, in August, 1999, at the home of Rose Townsend, SCCIA’s then-
president, in order to obtain a letter of support for the SLC facility from SCCIA. Id. 9 5-6. Those
who attended the meeting discussed the operation of the facility, the prospective employment of
Waterfront South residents by SLC, and environmental issues relating to the facility. Id. 9 6.
SCCIA convened a community meeting on September 22, 1999, at the Camden Fellowship
House, to discuss the impact of the facility on the Waterfront South neighborhood. Id. q 7.

SCCIA scheduled no further meetings, and, as such, SLC created a community advisory

committee. SCCIA, 145 F. Supp.2d at 456.

The “Community Advisory Panel” (“CAP”) began meecting in January, 2000 at the SLC
office. Id. This group met eighteen times between January, 2000 and October 31, 2000, when the
final NJDEP permit was issued. Smith Decl. § 10. The CAP created a “Technical Advisory
Group” (“TAG”) in order to provide CAP members and other interested parties with an
“independent assessment of the environmental issues implicated by the Facility's operations.” Id. 9
12. Members of the CAP nominated and selected technical experts to evaluate the impact of the
proposed facility on traffic, air quality, storm water management, and health. Id. 4 13. SLC
provided funding to contract technical experts selected by the CAP to perform independent
evaluations. SCCIA, 145 F. Supp.2d at 456. The CAP selected: (1) Horner & Canter Associates
(“Horner & Canter”), to study traffic issues; (2) Professor Ronald A. Chatterton (“Dr.Chatterton™)
of Villanova University to study water impact issues; and (3) Dr. Irwin Berlin (“Dr.Berlin”) of

Trinitas Hospital, to study health issues. Smith Decl. § 15. In January, 2000, SCCIA decided not
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to participate in the CAP sponsored by SLC. Id. § 9. Olga Pomar, Esq., attorney for Plaintiffs,
however, attended several of the CAP meetings and participated in the nomination and final
selection of Dr. Berlin, to perform the TAG health analysis, and Dr. Chatterton, to perform the
TAG water impact analysis. Id. § 16. At some point, though, SCCIA instructed Ms. Pomar to

discontinue her participation in the CAP. Id. q 16.

Dr. Berlin was concerned about SLC’s potential for emitting PM 10 and PM 2.5. See, e.g.,
Mecting Minutes (Aug. 3, 2000), Trinkle Ex. 23. He also sought information from SLC about its
anticipated percentage of PM 2.5 emissions, which had not been included in the permit
application. Letter from Irwin Berlin to Morris Smith (June 20, 2000), Trinkle Ex. 25. SLC
provided a memo to its CAP members, which states that the majority of the emissions from the
plant are of ground product, and that the percentage of PM 2.5 within the PM 10 portion is
approximately 50%. Response to CAP Questions, Pomar Ex. I. In a letter dated July 7, 2000,
from Michael Davis, SLC’s Camden Facility Manager, to Dr. Berlin, SLC addressed the facilities

PM2.5 emissions:

The NJDEP recommended that we use data from the Camden Lab PM10
monitoring station (located about 1 % miles from our facility) in support of the air
permit compliance demonstration. In addition to the PM10 monitor, the station
also has a monitor that reports 24 hour PM2.5 monitoring information.

We had Malcolm Pirnie conduct a preliminary analysis of the PM2.5 emissions.
The analysis indicated that the facility emissions, as estimated from on site sources,
will be well within the USEPA proposed 24 hour PM2.5 standard. The analysis
then looked at the impact of the facility combined with the background reading and
nearby facilities contained in New Jersey and Pennsylvania emissions inventories.
Since the inventory of nearby sources only provides information on their PM10
emissions, it was assumed that their PM10 emissions were equivalent to PM2.5
emission rates (a conservative, or health protective, assumption). Adding PM10
impacts from nearby sources, along with the monitored PM2.5 background
concentration from the NJDEP Camden Lab Station, resulted in total impacts that
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were slightly above the proposed 65 [ug/meters cubed] standard. We believe that
if actual PM2.5 emission rates were available for the offsite sources, the total
emissions would be within the proposed PM2.5 standard.

Letter from Michael Davis to Irwin Berlin (July 7, 2000), Pomar Ex. G.

On July 25, 2000, the DEP published and distributed to the public, a notice, fact sheet, and
five draft air quality permits to construct and certificates to operate, with proposed regulatory
conditions, the proposed SLC facility. NJDEP’s Statement of Facts q 78 (citing Second Am.
Compl.). NJDEP held the first public hearing regarding the draft permits on August 23, 2000. Id.
9 75 (citing Second Am. Compl.). At that time, the SLC plant was already largely constructed.
SCCIA’s Statement of Facts 9 128. Over 120 people attended the public hearing, at which
residents of Waterfront South spoke, including Plaintiffs, Phyllis Holmes, Sharon Christie Potter,

and Barbara Pfeiffer, and their counsel. Id. 9 129 (citing Public Hrg. Tr., Trinkle Ex. 32).

According to Commissioner Shinn, during the period of NJDEP’s review of SLC’s permit,
NJDEP conducted a health risk study of Camden which showed that the addition of the SLC
facility did not elevate the area’s health risk. Shinn Dep. Tr. at 141:1-20. NJDEP discussed
potential routes for trucks coming to and from the SLC facility with the Waterfront South
community during the SLC permit review process, DEP Statement of Material Facts § 81, but
maintains that it never had the authority to consider truck routes and mobile sources in

determining whether to issue permits for stationary sources, id. q 82.

On October 4, 2000, Plaintiff SCCIA and other Waterfront South residents filed a request
for a grievance hearing with DEP pursuant to 40 C.F.R. §7.90, alleging violations of the Title VI
regulations with respect to DEP’s evaluation of the SLC permits. SCCIA’s Statement of Facts

133 (citing Compl.). NJDEP did not respond to the request or provide a hearing or other forum to
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address these concerns. Id. 9 134 (citing Lyons Dep. Tr.). On October 4, 2000, Plaintiff SCCIA
and other individual complainants filed a complaint with the EPA alleging that DEP’s permit
process violated the EPA’s Title VI regulations because the SLC facility would have a disparate
adverse impact on the basis of race, color, and national origin. Id. 135 (citing EPA
Administrative Compl., Pomar Ex. MM). On October 31, 2000, DEP released a response to the
public comments, SLC Statement of Material Facts Y 169-70 (citing Hearing Officer’s Report
Responses to Public Comments on the Draft Air Permit, Trinkle Ex. 37), and issued five permits
to construct and certificates to operate stationary emission sources at the SLC facility. DEP

Statement of Material Facts § 72 (citing Second Am. Compl. { 82).
D. Procedural History

On February 13, 2001, the SCCIA Plaintiffs moved for a preliminary injunction and
declaratory relief against the NJDEP Defendants. In their original verified Complaint, the SCCIA
Plaintiffs alleged that the method the NJDEP used to evaluate and grant SL.C's air emissions
permits violated Title VI of the Civil Rights Act of 1964. Original Verified Compl. On February
22,2001, Judge Orlofsky signed a consent order which permitted SLC to intervenc as a defendant
in this action. See Consent Order (Feb. 22, 2001). On April 19, 2001, Judge Orlofsky granted the

SCCIA Plaintiffs' motion for a preliminary injunction and declaratory relief.

Five days later, on April 24, 2001, however, the United States Supreme Court decided the

case of Alexander v. Sandoval, 532 U.S. 275 (2001), which effectively overruled Judge

Orlofsky’s decision. However, the SCCIA Plaintiffs argued that Judge Orlofksy’s decision of

April 19,2001, which granted preliminary injunctive relief, could stand on alternative legal
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grounds. On April 26, 2001, Judge Orlofsky granted the SCCIA Plaintiffs' motion for leave to
amend the complaint. On May 10, 2001, after considering the supplemental briefs filed by the
parties, he issued a Supplemental Opinion and Order granting the SCCIA Plaintiffs preliminary

injunctive and declaratory relief.

SLC appealed to the United States Court of Appeals for the Third Circuit, and on May 15,
2001, filed a motion to suspend or, in the alternative, to modify the preliminary injunction
pending appeal, as well as a request for expedited review of the appeal. On May 29, 2001, NJDEP
requested a stay of the remand process from the district court, but on June 4, 2001, the district
court denied that request. NJDEP then made the same application to the Third Circuit on June 6,
2001, but the court denied its motion on June 11, 2001, On June 12, 2001, however, the Third
Circuit granted SLC’s request for expedited review, and on June 15, 2001, granted SLC's request

to suspend the preliminary injunction pending appeal and SLC began operating the facility.

On December 17, 2001, in a divided two to one decision, the Third Circuit disagreed with
the district court, and reversed the Court's Opinion and Order of May 10, 2001 that granted
preliminary injunctive relief, and remanded the case for further proceedings. See South Camden

274 F.3d 771 (3d Cir.2001),
536 U.S. 939 (2002). The Supreme Court denied certiorari on June 24, 2002, see
536 U.S. 939 (2002).

Following the remand to the district court, the SCCIA Plaintiffs filed a motion for leave to
file a Second Amended Complaint. In an Order dated November 19, 2002, Judge Orlofsky granted
the SCCIA Plaintiffs' motion, and on November 26, 2002, the SCCIA Plaintiffs filed a Second
Amended Complaint, which added Lula Williams and Sharon Christie Potter as plaintiffs,
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substituted as a defendant the then NJDEP Commissioner Bradley M. Campbell ("Commissioner
Campbell"), for former NJDEP Commissioner Shinn, and added Counts Five and Six, which
asserted claims of Private and Public Nuisance against SLC only. Accordingly, the SCCIA
Plaintiffs asked the district court to grant declaratory relief in the form of rescinding the air
permits and certificates which NJDEP issued to SLC, enjoining the NJDEP from taking further
action which would facilitate the operation of SLC's cement grinding facility, and ordering the
NIDEP to develop and adopt comprehensive protocols for reviewing permit applications that will
prevent the granting of permits that have the effect of discriminating against persons on the basis
of color, race, or national origin.

On January 31, 2001, both the NJDEP and SLC filed motions to dismiss the SCCIA
Plaintiffs' Second Amended Complaint pursuant to Fed. R. Civ. P. 12(b)(6). By way of an
Opinion dated April 16, 2003, the district court: (1) denied the NJDEP Defendants' motion to
dismiss the First and Third Counts of the Second Amended Complaint, to the extent that they
alleged that the NJDEP Defendants intentionally discriminated against the SCCIA Plaintiffs in
violation of § 601 of Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d, as well as 42
U.S.C. § 1983 and the Equal Protection Clause of the Fourteenth Amendment; (2) granted the
NIDEP Defendants' motion to dismiss the Second Count of the Second Amended Complaint, as
well as that portion of the Third Count of the Second Amended Complaint which alleged a
violation of § 602 of Title VI; (3) granted the NJDEP Defendants' motion to dismiss the Fourth
Count of the Second Amended Complaint, which alleged that the NJDEP Defendants violated the
Fair Housing Act, Title VIII of the Civil Rights Act of 1968, 42 U.S.C. §§ 3601 et seq.; (4) denied

SLC's motion to dismiss the Fifth Count of the Second Amended Complaint, which alleged a
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claim of private nuisance; and (5) granted SLC's motion to dismiss the Sixth Count of the Second
Amended Complaint, which alleged a claim of public nuisance.

On May 29, 2003, this case was reassigned from Judge Orlofsky to me. On July 23, 2003,
SLC filed a Third Party Complaint seeking contribution from facilities in and around Waterfront
South on Plaintiffs’ private nuisance claim as a result of these facilities’ alleged contribution to
any nuisance that exists in the Waterfront South area. The parties named were: American
Minerals, Astro Holdings, Inc., Camden Cogen, L.P., Camden County Energy Recovery
Associates, L.P., Camden County Board of Chosen Freeholders, Camden County Municipal
Utilities Authority, Camden International Commodities Terminal, L..L..C., Camden Iron and
Metal, Inc., Central Medals, Inc., Colonial Processing, Inc., Comarco Quality Pork Products, Inc.,
Container Recyclers of Camden, Inc., Cresmont L.P., CSX Corporation, Express Equipment
Rental, Co., Gloucester Refrigerated Warehouse, Inc., G-P Gypsum Corp., Harris-Camden
Terminal Co., Holt Marine Terminals, Inc., Holt Oversight & Logical Techs., Inc., Jack
Lambersky Poultry Co., Jen Cyn Enterprises, Inc., Joseph Oat & Sons, Inc., Mafco Worldwide
Corp., Pneumo Abex Corp., R. Fanelle & Sons, Inc., Sanco Steel & Mfg., Inc., South Jersey Port
Corporation, State Metals, Inc., Sunoco, Inc., Trans Ocean Maritime Services, Inc., Valero

Refining Co.-New Jersey, ABC Corporations, and John Does.

Following motion practice on the Third Party Complaint, on December 19, 2003, Plaintiffs

and SLC entered into a Stipulation and Consent Order which, inter alia provided:

To the extent that the Plaintiffs seek relief, legal or equitable, against SLC based on
the private nuisance claim set forth in the Fifth Count of their Second Amended
Verified Complaint for Declaratory Judgment and Injunctive Relief (the “Second
Amended Complaint”), such relief, legal or equitable, is only with regard to SLC’s
activities and the effect that SLC’s activities have on the Plaintiffs. SLC is not
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responsible, and the Plaintiffs are not seeking to hold SLC responsible, for the
activities or effects of other past or present operations in or about the Waterfront
South neighborhood. Any liability on the part of SLC in this matter is therefore
several rather than joint and several. This Stipulation and Consent Order applies
solely to the claims currently pled against SLC.

Although the Plaintiffs are seeking relief against SLC only with regard to SLC’s
activities and the effect that SLC’s activities have on the Plaintiffs, the Plaintiffs
acknowledge that they believe that there are other operations and entities that they
believe contribute to the alleged environmental conditions in Waterfront South.

SLC shall have the right to assert as a defense and to submit proofs and evidence at
trial or any other further proceedings in this matter that the private nuisance and
related damages alleged by the Plaintiffs in the Fifth Count of the Second
Amended Complaint are a result of or caused by, in whole or in part, other
operations or entities unrelated to SLC. Stipulation and Consent Order (Dec. 19,
2003)

On January 12, 2004, as a result of the Stipulation and Consent Order, this Court entered an
Order providing, inter alia, that SLC’s Third Party Complaint was dismissed without prejudice,
and that all counter and cross-claims filed by entities named as third party defendants in SLC’s

Third Party Complaint were dismissed without prejudice.’

Discovery in this case was completed in May, 2005.5 On May 27, 2005, after a number of

°0On May 6, 2004, Third Party Defendant CSX Corporation was dismissed from the case
with prejudice.

The parties have engaged in extensive fact discovery and have retained a number experts.
The experts include:
1) Plaintiffs’ expert, Dr. Stuart Batterman (“Dr. Batterman”), Associate Chair of the Department
of Health Sciences of the School of Public Health at the University of Michigan, authored a
report for Plaintiffs entitled “Analysis of Particulate Matter Concentrations and Health Impacts
from a Granulated Blast Furnace Slag Grinding Facility and Associated Operations Located in
Camden, New Jersey.” According to Dr. Batterman, the purpose of his analysis was to “obtain
an understanding [of] the major pollutants of concern emitted by the [SLC] facility and its
operations, namely, PM10 and PM2.5, the attendant human health risks, and the characteristics
of the potentially affected population.” Batterman Report at 5.
2) Dr. Jeremy Mennis of the University of Colorado’s Department of Geology is another one of
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discovery motions had been filed and ruled upon by the Honorable Ann Marie Donio, U.S.M.J.,
SLC and NJDEP each filed a motion for summary judgment. By way of an Order dated June 3,
2005, this Court administratively terminated the motions and set forth a revised briefing schedule.

SLC and NJDEP then re-filed their motions.
II. DISCUSSION
A. Summary Judgment Standard

Summary judgment is appropriate where there is no genuine issue as to any material fact
and the moving party is entitled to judgment as a matter of law. 56;
,477U.S. 317, 323 (1986). To avoid summary judgment the non-moving party must
“go beyond the pleadings and by her own affidavits, or by the ‘depositions, answers to
interrogatories, and admissions on file,” designate ‘specific facts showing that there is a genuine
issue for trial.”” ,477 U.S. at 324. A genuine issue of material fact is one that will

permit a reasonable jury to return a verdict for the nonmoving party.

Plaintiffs’ experts. He issued a report entitled “Race and Location and Regulation of Air
Polluting Facilities in New Jersey,” the purpose of which was to “investigate racial equity in the
spatial distribution and regulatory enforcement of air polluting facilities in New Jersey.” Mennis
Report at 1. In his report, Dr. Mennis concluded that there is evidence “of racial inequality in the
location and regulatory enforcement of [AIRS Facility Subsystem (“AFS”) Facilities].” Id. at 7.
3) Dr. William Bowen prepared an expert report for SLC, the purpose of which was to provide
his opinions concerning 1) the data and methodology employed by Dr. Mennis as set forth in his
report and 2) “the extent to which, if at all, there is a substantial pattern of racial inequity in the
environmental air permitting of facilities by NJDEP, and in NJDEP’s regulatory enforcement of
such facilities.” Bowen Report at 1.

4) Glenn Hickerson of Environmental Research, Inc., prepared an “Aerial Photographic Analysis
of Census Tract 6018” for SLC.

5) Paul Flaherty was retained by SLC to evaluate Dr. Batterman’s work. Flaherty Report at 1-2.
6) Malcolm Pirnie prepared an “Air Dispersion Modeling Reprort” for SLC in December, 1999,
before the initiation of any litigation.
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Inc., 477 U.S. 242, 248 (1986). In evaluating the evidence, the Court must “view the inferences to
be drawn from the underlying facts in the light most favorable to the [nonmoving] party.” Curley
v. Klem, 298 F.3d 271, 276-77 (3d Cir. 2002) (quoting , 200 F.3d 109, 114
(3d Cir. 1999)). Conclusory allegations do not meet the non-moving party’s duty to set forth
specific facts showing that a genuine issue of material fact exists and a reasonable factfinder could

rule in its favor. , 172 F.3d 238, 252 (3d Cir. 1999).
B. Private Nuisance

In their Second Amended Complaint, the Plaintiffs assert a private nuisance claim against
SLC, alleging that “dust, soot, vapors and fumes,” as well as “noise” and “vibration” from the
Facility and diesel truck traffic associated with the Facility have “unreasonably interfered with the
[P]laintiffs’ use and enjoyment of their property.” Second Am. Compl. § 120-134. They allege
that SLC’s operations “intentionally and unreasonably interfere with plaintiffs’ use and enjoyment
of their property,” “endanger the health and safety of plaintiffs, their children and their families,”

“loss of enjoyment of their homes, and diminution of value of their property.” Id. 9 126-132.

On March 4, 2005, however, Plaintiffs and SLC entered into a limiting Stipulation and

Consent Order, which, inter alia, provided:

None of the Plaintiffs has asserted or will assert in this litigation a claim for
any illness, disease, or condition that was allegedly caused or exacerbated in any
way by SLC or SLC’s operations.

The Allegations of Increased Health Risk ... are made solely by Plaintiffs
Barbara Pfeiffer, Sharon Potter, and Lula Williams. ... Plaintiffs Pfeiffer, Potter,
and Williams each contends only that she is at greater risk of injury to health as a
result of SLC or SLC’s operations; she makes no claims for any illness, disease, or
condition that was allegedly caused or exacerbated in any way by SLC or SLC’s
operations. Stipulation and Consent Order (Mar. 4, 2005).
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Thus, in connection with Plaintiffs’ private nuisance claim against SLC, no plaintiff is asserting a
physical injury claim and only three individual plaintiffs are asserting claims of increased health

risk.

“The essence of a private nuisance is an unrcasonable interference with the use and

enjoyment of land.” Ruiz ex rel. Ruiz v. Kaprelian, 322 N.J. Super. 460, 472 (App. Div. 1999)

(quoting Sans v. Ramsey Golf & Country Club, Inc., 29 N.J. 438, 448 (1959); accord Restatement

(Second) Torts § 822 (1979)). Litigation of this type usually deals with the conflicting interests
of property owners and the question of the reasonableness of the defendant's mode of use of his
land. Sans, 29 N.J. at 448. The process of adjudication requires recognition of the reciprocal
rights of each owner to reasonable use, and a balancing of the conflicting interests. Id. The utility
of the defendant's conduct must be weighed against the quantum of harm to the plaintiffs. Id. The
question is not simply whether a person is annoyed or disturbed, but whether the annoyance or
disturbance arises from an unreasonable use of the neighbor's land or operation of his business.
1d.

According to the Restatement of Torts, one is subject to liability for a private nuisance if,
but only if] his conduct is a legal cause of an invasion of another's interest in the private use and
enjoyment of land, and the invasion is either intentional and unreasonable, or unintentional and
otherwise actionable under the rules controlling liability for negligent or reckless conduct, or for
abnormally dangerous conditions or activities. Restatement (Second) Torts § 822 (1979). The

conduct necessary to make the actor liable for a private nuisance may consist of an act or a failure

to act under circumstances in which the actor is under a duty to take positive action to prevent or
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abate an interference. Id. § 824. An invasion is intentional if the actor purposely causes it or
knows that the invasion is substantially certain to result from his conduct. Id. § 825. An
intentional invasion of another's use is unreasonable if (a) the gravity of the harm outweighs the
utility of the actor's conduct, or (b) the harm caused by the conduct is serious and the financial
burden of compensating for this and similar harm to others would not make the continuation of
the conduct not feasible. Id. § 826. Nuisances occasionally proceed from a malicious desire to do
harm for its own sake, but more often they are intentional only in the sense that the defendant has
created or continued the condition causing the nuisance with full knowledge that the harm to the
plaintiff's interests is substantially certain to follow Krauth v 54 N.J. Super. 442, 452
(App. Div. 1959). Moreover, New Jersey courts, starting with Justice Nathan Jacobs’ opinion in
Hartman v 23 N.J. 530, 534-35 (1957) have recognized that where a defendant's

conduct gives rise to a continual invasion of neighboring property by way of dust, fumes and

noise, such conduct may be tortious within the concept of nuisance.

Plaintiffs must establish that SLC’s conduct is a legal cause of the harm allegedly caused.
Proximate or legal causation is that combination of ‘logic, common sense, justice, policy and
precedent’ that fixes a point in a chain of events, some foreseeable and some unforeseeable,
beyond which the law will bar recovery.” 100
N.J. 246, 264 (1985) (citation and internal quotation omitted). Proximate cause has been defined
as any cause which in the natural and continuous sequence, unbroken by an efficient intervening
cause, produces the result complained of and without which the result would not have occurred.

, 164 N.J. 564, 591
(2000)(internal quotations omitted). The issue of proximate cause “entails a consideration of
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public policy and fairness.” Williamson v. Waldman, 150 N.J. 232, 245 (1997).

Ordinarily, issues of proximate cause are considered jury questions. Perez v. Wyeth Labs.,

Inc, 161 N.J. 1, 27 (1999). On occasion, however, a court may resolve that issue itself. Id. The
Restatement (Second) of Torts states that courts may resolve for themselves the question of legal
or proximate causation if they believe that a reasonable jury could not find such causation on the
facts presented. Restatement (Second) of Torts § 435(2) (1965). Moreover, there is ample
precedent in New Jersey authorizing courts to resolve the issue of proximate cause in any case in

which reasonable minds could not differ on whether that element of the plaintiff's case has been

established. Miller v. Estate of Sperling, 166 N.J. 370, 386 (2001)(citing Vega by Muniz v.

Picdilato, 154 N.J. 496 (1998)).

Plaintiffs primarily rely upon their own statements and the work of their air modeling
expert, Dr. Batterman, to establish their nuisance claim here. In that regard, the individual
Plaintiffs have testified about the conditions at their homes before the SLC facility began
operating and subsequent thereto. At her June 16, 2004 deposition, Plaintiff Lula Williams, a
resident of Waterfront South, testified that there had been dust on her porch before SLC began
operating its facility, but “[a]fter St. Lawrence came and set up, then we began to have the sand,
the white on the porch,” and that she “never had ... sand on [her] porch before St. Lawrence
came.” Williams Dep. Tr. (June 16, 2004) at 64:14-65:5. She also testified that there was sand

2% ¢

inside her home, id. at 65:14-24, and, as a result, she had to “clean,” “sweep” and “scrub” and
“keep the windows closed,” id. at 89:8-16. She also testified that SLC’s trucks stopped coming
by her house in April, 2004, id. at 59:2-5, 66:3-16, even though she later admitted that she did not
know what SLC trucks looked like and her knowledge and understanding of which trucks were
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SLC trucks was based solely on what someone from a SCCCIA meeting had told her. Id. at 82:1-
84:17. When she was specifically asked about the basis of her belief that the sand in her house and
on her porch was coming from SLC, Williams stated that she “believe[d] it’s coming from St.
Lawrence” “because we didn’t have it before.” Id. at 66:21-67:2. When she was asked if she was
prepared to swear that the sand is coming from SLC, she answered, “You know what? Yes....
[because] the wind blow[s]” the sand from “that pile [that] is not covered up there.” Id. at 70:18-
71:11. She stated that she even gave a jar of the sand to someone with the Camden Alliance of
Justice to get tested and analyzed, but had no documentation regarding the test and did not know
when she would get the test results.” Id. at 68:4-70:2. Williams also testified that she bought her
home for $14,000 in 1982 or 1983 and believed that she could sell it in June, 2004 for $35,000-

$40,000. Id. at 139:3-19.

On July 5, 2004, Williams took a number of photographs. See Pls.” Ex. EE. At her July 7,
2004 deposition, Williams testified that the “photographs are showing the sand and dust on my
porch,” “the sand that is at [the] St. Lawrence cement place where the cement is not covered,” and
“where cement [is] on the ground and different areas ... where they say the cement doesn’t blow.”
Williams Dep. Tr. (July 7, 2004) at 176:10-21. “I’m trying to show that it does.” Id. at 176:21-22.
Williams testified that sand on her porch came from SLC because “the trucks go right past there.”
Id. at 179:2-11. However, she readily admitted that she did not see sand actually fall off a truck
and land on her porch, and explained that it “could be blown off [from the pile of sand] and fell

down there too.” Id. at 179:23-180:2.

"Plaintiffs never provided the results of any such test during the discovery period or
during the pendency of these motions.
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Plaintiff Sharon Christie Potter, also a resident of Waterfront South, testified at her
deposition that as a result of SLC, there is “dust everywhere you go because of the big trucks that
come through, but [she thought] it got worse as ... the plants ... like [SLC] came in and trucks
started moving more..., [there] was more dust accumulation in the homes than ... before.” Potter
Dep. Tr. at 37:17-24. She stated that she and her family paint the inside of their house “every year
because ... it seems like the house gets so dusty,” id. at 51:19-21, 52:11-14, and has “gotten more
dusty since [the SLC] plant” began operating, id. at 55:20-24. When she was asked if she blamed

SLC for her need to paint, she answered “I blame it for some of the dirt. Some of the dirt is natural

dirt, some of the dirt is from different plants....I know that it has gotten more dusty since that
[SLC] plant has gotten there, but it’s always been kind of like dusty.” Id. at 55:11-24 (emphasis
added). The dust that she attributes to “industry,” as opposed to “normal dirt,” comes from trucks
driving on Fourth Street, and nothing else, according to Potter. Id. at 74:23-17. She made clear
that she was “not saying that it’s [only] St. Lawrence trucks” that cause the industry dust because
“there are other companies back there that move on that road as well.” Id. at 74:17-22. She could
not swear that the trucks that drove by and created dust were SLC trucks or were headed to the
SLC facility because she never followed one of the trucks. Id. at 120:8-130:1. She also testified
that her children have “breathing problems,” id. at 38:15-39:10, and that as a result of the dust
coming from the SLC facility and her efforts “to keep the dust in moderation,” she does not open
her windows downstairs, id. at 73:23-74:12. However, the truck noise and vibration does not

cause her to use her property differently. Id. at 73:9-22.

When Plaintiff Phyllis Holmes was asked at her deposition if SLC’s operations have

interfered with her enjoyment of her property, she explained that “sand [and] dust flying around”
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cause her eyes to “burn” and “scratch[]” when she is outside gardening or barbecuing, and might
be making her cough, as well. Holmes Dep. Tr. at 70:21-73:16. She testified that because she
does not have her windows open, she does not “get dust like a lot of people.” Id. at 77:13-19.
When she was asked if, other than her eyes, “how else if at all, does dust and sand from [SLC]
interfere with the enjoyment of [her] land or [her] property,” she answered, “[t}he only thing I can
testify to is the fact that my eyes never bothered me before St. Lawrence moved into the
community. That’s the only thing I can testify to.” Id. at 78:15-23. She also testified that she
never saw sand flying from the SLC facility itself, although she had been on the property once and
observed the property several times. Id. at 78:24-80:6. Furthermore, she testified that she was
“not sure” if there were other industries in the area that produced sand or dust that flew around the

neighborhood, but that she “imagine[d]” that there were. 1d. at 85:17-24.

Plaintiff Barbara Pfeiffer lives on Fourth Street in the Waterfront South neighborhood.
Pfeiffer Dep. Tr. (June 14, 2004) at 259:11-18.  Pfeiffer testified on June 14, 2004 that when
“big trucks” drive on Fourth Street she could hear them, feel their vibrations and smell their fumes
while she was inside her home. Id. at 246:4-12. Pfeiffer stated that she knew what SLC trucks
looked like because “they have arches[,] ... they’re large,” and “[t}hey’re slag,” id. at 264:5-24,
and “guess[ed]” that she had seen them driving on Ferry Street near her home between twenty
and thirty times, id. at 266:2-269:19. Pfeiffer also testified that she had dust in her house and that
she “think[s] the St. Lawrence slag piles are a big source of dust.” Id. at 303:11-24. However,

kN1

she testified later that the dust she sees in her house was “soot,” “city dust,” and that it was not the
color of SLC slag, and that, therefore, she did not believe that she had SLC’s slag in her house.

Id. at 307:5-12. At her July 14, 2004 deposition, Pfeiffer stated that the Plaintiffs’ nuisance claim
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involved both visible and invisible dust, but that she “[could not] say that [she had] seen slag dust
the way [her] friends see slag dust every single day.” Id. at 329:13-18. She also testified that she
believed that her walls and windows had been damaged from truck traffic and resulting vibrations,

although she admitted that she had never had a professional examine either. Id. at 362:18-368:24.

Plaintiffs also utilize the expert report of Dr. Batterman in support of the increased health
risk component of the nuisance claims of Plaintiffs Pfeiffer, Potter, and Williams.® Specifically,
Dr. Batterman found that annual and twenty-four hour PM10 levels increased as a result of the
SLC facility’s operations. Batterman Report at 17-18. In that regard, Dr. Batterman concluded

that “PM10 and PM2.5 emissions from the facili

high rates of susceptible individuals in the area (high rates of asthma and [cardiovascular disease]
are expected, high numbers of young and old, etc.); the likely poor access to quality health care in
this poor and largely minority community; and the other existing environmental exposures that

” 1d. at 18 (emphasis in original). He
also made clear that “[g]iven the nature of air quality impacts, facility impacts are highest near the

facility.” Id.

SLC makes a number of arguments as to why it believes Plaintiffs’ nuisance claims cannot

survive summary judgment. It contends that Plaintiffs have “failed to present” any evidence as to

¥When there is an invasion of interests in the use and enjoyment of land constituting a
private nuisance, the plaintiff may recover not only for harm arising from acts that affect the land
itself and the comfortable enjoyment of it, but also for harm to members of her family and to her
chattels. Restatement (Second) Torts § 821D (1979). However, in order for Plaintiffs to recover
for health risk, they must first establish the underlying interference with the use and enjoyment of
their land that gives rise to their alleged increased health risks.
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“the amount of SLC’s share of liability, if any, for the nuisance conditions allegedly affecting their
properties.” SLC’s Reply Br. at 4. SLC also argues that by entering into the Stipulation and
Consent Order of December 19, 2003, Plaintiffs “have assumed a very specific, additional burden
with respect to the causation element of their nuisance claim.” SLC’s Moving Br. at 20.” SLC
argues that as a result of the Stipulation and Consent Order, Plaintiffs have “obligated themselves
to prove precisely that SLC’s dust, soot, vapors, fumes, nose, and vibration are causing them
damages and, if so, precisely what portion of those damages SLC is causing.” Id. The issue here,
however, is not whether Plaintiffs can prove “precisely” that SLC’s activities are causing
Plaintiffs damages and what portion of those damages SLC is causing, but indeed, whether
Plaintiffs have any credible proof on these issues to create a triable issue.

At the summary judgment stage, the court's function is not to weigh the evidence and
determine the truth of the matter, but rather to determine whether there is a genuine issue for trial.
See Anderson, 477 U.S. at 249. Moreover, the Court must draw all justifiable inferences in favor
of the non-moving party on summary judgment. Id. at 255. However, to the extent that Plaintiffs
allege in their Second Amended Complaint that SLC’s facility and trucks each are responsible for
noise, vibration, and dirt giving rise to a nuisance, see Second Am. Compl. 9 123-125, at most,
Plaintiffs have testified about sand, noise, vibrations, fumes and vapors coming from truck traffic
and sand and dust coming from the Facility. They have not pointed to any evidence of soot,

vapors, fumes, noise or vibrations coming from the Facility.

°The Stipulation and Consent Order provides that Plaintiffs are seeking relief only “with
regard to SLC’s activities and the effect that SLC’s activities have on the Plaintiffs. SLC is not
responsible, and the Plaintiffs are not seeking to hold SLC responsible, for the activities or
effects of other past or present operations in or about the Waterfront South neighborhood.”
Stipulation and Consent Order (Dec. 19, 2003)
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The issue here is causation, and Plaintiffs have made no effort to separate out the harm to
their properties allegedly caused by SLC’s operations from any nuisance caused by other
industries in the area. Indeed, Williams and Potter testified that there had always been dust in
their homes, before SLC even began operating. Potter and Pfeiffer testified that trucks other than
SLC’s drive through the area. Pfeiffer testified that she had city dust in her home that was not
from SLC. Potter also testified that there exists natural dirt in her home, and that the industry
dust and dirt in her home is a result of the trucks that drive in the area, of which some, but not all,
are SLC’s. Holmes testified that she imagined other area industries produced sand or dust. At
best, Plaintiffs’ testimony is that there is more dust, dirt, white sand and truck noise, vibrations
and fumes since SLC began its operations but have not quantified or differentiated these alleged
nuisances from other polluting sources. That is insufficient to withstand summary judgment.
Moreover, even though discovery is complete, Plaintiffs have not submitted any expert reports,
sampling, testing or monitoring that link an increase in dust, dirt, white sand and truck noise,
vibrations and fumes to SLC’s operations and/or trucking.

Furthermore, the individual Plaintiffs’ testimony regarding the issue of causation is simply
that SLC could be causing a nuisance, as evidenced by their testimony:

. Williams testified that she “believe[d] [the sand was] coming from St. Lawrence”
“because we didn’t have it before.” Williams Dep. Tr. at 66:21-67:2. Williams also
testified that she knew that the sand on her porch came from SLC because “the trucks go
right past” id. at 179:2-11, but admitted that she never saw sand actually fall off an SLC
truck and land on her porch, and explained that it “could be blown off [from the pile of
sand] and fell down there too,” id. at 179:23-180:2.

. Potter admitted that she did not know which plants were generating the dirt but that she
“kn[e]w that it ha[d] gotten more dusty since that [SLC] plant has gotten there, but it’s

always been kind of like dusty.” Potter Dep. Tr. at 55:11-24. She attributed the increase
in dust to SLC’s truck traffic and not the facility itself, but admitted that SLC’s trucks
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were not the only trucks driving nearby, id. at 74:12-75:17, and could not swear that the

trucks that drove by and created dust were SLC trucks or were headed to the SLC facility

because she never followed one of the trucks, id. at 120:8-130:1.

. Holmes testified that “[t]he only thing [she could] testify to is the fact that [her] eyes never
bothered [her] before St. Lawrence moved into the community.” Id. at 78:15-23.
However, she also testified that she never saw sand flying from the SLC facility itself,
although she had been on the property once and observed the property several times, id. at
78:24-80:6, and that she was “not sure” if there were other industries in the area that
produced sand or dust that flew around the neighborhood, but that she “imagine[d]” that
there were, id. at 85:17-24.

Pfeiffer testified that she believed that her walls and windows had been damaged from

truck traffic and resulting vibrations, although she admitted that she had never had a

professional examine either. Pfeiffer Dep. Tr. at 362:18-368:24.

It is clear, therefore, that Plaintiffs’ testimony that SLC has legally or proximately caused
an interference with their use and enjoyment of their property is conjectural and speculative;
however, speculation and conjecture normally cannot create a material factual dispute. See

914 F.2d 360, 382 n. 12 (3d Cir.1990);

82 F.3d 69, 76 (3d Cir.1996) (affirming a district court's order granting
summary judgment where the plaintiff failed to present sufficient evidence on the element of
causation)."

Similarly, Dr. Batterman’s expert report suffers from the same fatal flaws. For the
purposes of this motion, SLC has accepted Dr. Batterman’s findings as true, as does this Court.
SLC Reply Br. at 7, n. 3. Dr. Batterman, who is not a doctor, but whose report is being used by
three Plaintiffs as evidence of the increased health risk component of their nuisance claim, looks
at Waterfront South as a whole and does not tie SLC’s operations to those particular Plaintiffs’

' Plaintiffs’ conjecture extends to the alleged diminution of their property values as a

result of SLC’s activities. They have submitted no evidence from any real estate expert in support
of those contentions.
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homes. Indeed, Dr. Batterman performed no testing or monitoring of any kind at the properties of
these three Plaintiffs. Thus, Batterman does not attempt to quantify or opine on the levels of
particulate matter at the three Plaintiffs’ residences. Furthermore, he is silent on the issue of the
levels of particulate matter attributable to SLC, as opposed to that caused by the other industrial
operations that Plaintiffs have acknowledged to exist and to cause such impacts. Therefore, Dr.
Batterman’s report is of no aid in apportioning the share of liability allegedly attributable to SLC
as opposed to other area industries, nor is his report helpful in ascertaining the increased health
risks of the three Plaintiffs who have asserted such a claim."'

As such, the Court, and not a jury, will resolve the proximate cause issue here because I
find that reasonable minds could not differ that the proximate cause element of the Plaintiffs’ case

has not been established. See, ¢.g., Vega by Muniz, 154 N.J. 496. After extensive fact and expert

discovery, Plaintiffs have produced no credible proofs of the harm or nuisance they suffered as a
result of SLC’s operations and they have failed to prove the causation element of their claim.
Furthermore, they have made no effort to single out the nuisance at their properties allegedly
caused by SLC as opposed to other area industries. This is a burden Plaintiffs willingly accepted
by virtue of the Stipulation and Consent Order into which they entered with SLC on December 19,
2003. Accordingly, because Plaintiffs have failed to present facts sufficient to establish the
existence of an element essential to their case on which they would bear the burden of proof at
trial, the Court will grant summary judgment in favor of SLC. See Celotex Corp., 477 U.S. at 322-

23 (“Rule 56(c) mandates the entry of summary judgment, after adequate time for discovery and

''Dr. Batterman did no analysis of the three specific Plaintiffs and their individual health,
age and background factors as impacted by particulate matter--even at the levels he extrapolates
exist in the area, generally.
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upon motion, against a party who fails to make a showing sufficient to establish the existence of
an element essential to that party's case, and on which that party will bear the burden of proof at
trial.”).

C. Discrimination

Plaintiffs maintain that NJDEP intentionally discriminated against them in violation of
Title VI of the Civil Rights Act of 1964 when it issued the permits to SLC to operate its facility in
the Waterfront South neighborhood of Camden, New Jersey. Title VI of the Civil Rights Act of
1964 provides:

No person in the United States shall, on the ground of race, color, or national

origin, be excluded from participation in, be denied the benefits of, or be subjected

to discrimination under any program or activity receiving federal financial

assistance. 42 U.S.C. § 2000d.

The Supreme Court has held that Title VI “extends no further than the Fourteenth
Amendment”'? and prohibits only intentional discrimination. ,532U.S.
275, 280 (2001). Therefore, to recover under Title VI, Plaintiffs cannot assert only that NJDEP’s
issuance of the permit here has a disproportionate effect on certain minorities."” , Stehney
v. Perry, 101 F.3d 925, 937 (3d Cir. 1996)( “[A] facially neutral policy does not violate equal
protection solely because of disproportionate effects.”).

“[A]n invidious discriminatory purpose may often be inferred from the totality of the

"2The Fourteenth Amendment of the United States Constitution forbids states from
denying any person within their jurisdiction “equal protection of the laws,” with the aim of

ensuring equal treatment for members of disadvantaged groups. U.S. Constitution, Amend. XIV;
, 100 U.S. 303 (1879).

BA disproportionate or disparate impact exists when the defendants' racially neutral
practice detrimentally affects persons of a particular race to a greater extent than other races.
, 189 F.3d 387, 394 (3d Cir. 1999).
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relevant facts, including the fact, if it is true, that the [policy] bears more heavily on one race than
another.” ,426 U.S. 229, 242 (1976). Indeed, a disparate impact may
“demonstrate unconstitutionality because in various circumstances the discrimination is very
difficult to explain on nonracial grounds.” Id. Nevertheless, the Supreme Court has “not held that
a law, neutral on its face and serving ends otherwise within the power of government to pursue, is
invalid under the Equal Protection Clause simply because it may affect a greater proportion of one
race than of another. Disproportionate impact is not irrelevant, but it is not the sole touchstone of
an invidious racial discrimination forbidden by the Constitution.” Id.

To prove intentional discrimination by facially neutral conduct, a plaintiff must show that
the relevant decisionmaker (e.g., a state legislature) adopted the policy at issue “ “because of,” not
merely ‘in spite of,’ its adverse effects upon an identifiable group.”

442 U.S. 256, 279 (1979); accord Gen. Bldg. Contractors Assoc. v

458 U.S. 375,391 (1982). A plaintiff may do this by showing that the policy was
“applied in a discriminatory manner” or that its adoption or use was motivated by discriminatory
animus. See , 118 U.S. 356, 373-34 (1886); ,471 U.S.
222,233 (1985). A mere awareness of the consequences of an otherwise neutral action will not
suffice. See Feeney, 442 U.S. at 277-78 (holding that state legislature did not intentionally
discriminate against women by enacting laws that gave hiring preferences to veterans even though
the legislature was undoubtedly aware that most veterans were men; the legislative history
underlying these preferences showed that the legislature always intended to offer the veterans'
preference for “any person”). Even deliberate indifference is not enough to justify relief under

Title VL. , 288 F.3d 548, 567-68 (3d Cir. 2002).
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“Determining whether invidious discriminatory purpose was a motivating factor [in the
adoption of a facially neutral policy] demands a sensitive inquiry into such circumstantial and
direct evidence of intent as may be available.”

, 429 U.S. 252,266 (1977); 526 U.S. 541, 546
(1999) (applying the criteria to a voting district allegedly drawn along racial
lines). Although considering evidence of impact would seem to contradict the principle that no
claim for disparate impact lies under Title VI, the Supreme Court has more directly stated that the
“important starting point” for assessing discriminatory purpose is the “impact of the official
action” and “whether it bears more heavily on one race than another.” 429 U.S
at 266; 520 U.S. 471, 489 (1997). As the Court has explained,
the “impact of an official action is often probative of why the action was taken in the first place
since people usually intend the natural consequences of their actions.” Id. at 487.

Other considerations relevant to the purpose inquiry include the “historical background of
the ...decision; [t]he specific sequence of events leading up to the challenged decision;
[d]epartures from the normal procedural sequence; ... [t]he legislative or administrative history,
especially ... [any] contemporary statements by members of the decisionmaking body”; and the
forseeability of any disparate impact of the action. Id.; , 429 U.S. at 267-68;
Feeney, 442 U.S. at 279 n.25. If Plaintiffs meet this threshold burden of establishing a
discriminatory purpose based on race, the burden then shifts to NJDEP to show that the same
decision would have resulted in the absence of a discriminatory animus. Id. at 271 n.21.

SCCIA has made a number of arguments in support of its contention that NJDEP’s

issuance of the permits here caused a disparate impact that, along with NJDEP’s actions,
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establishes NJDEP’s discriminatory intent.

1) Disparate Impact

The Supreme Court has made clear that the starting point for assessing discriminatory

purpose is determining whether a disparate impact exists. Arlington Heights, 429 U.S. at 266.

Here, according to Plaintiffs’ expert, Dr. Batterman, the “population near the facility is

disproportionately minority, although the population in ... Camden [County] and in NJ is not.”

Batterman Report at 9 (emphasis in original). Specifically, he found that within a half mile
radius of the SLC facility, “the total minority fraction is 81.7%.” Id. at 9. Dr. Jeremy Mennis,
another one of Plaintiffs’ experts, concluded that there is evidence “of racial inequality in the
location and regulatory enforcement of [AIRS Facility Subsystem (“AFS”) Facilities].” Mennis
Report at 7."* He also concluded that AFS Facilities, which are essentially air polluting facilities,
“tend to concentrate in poor, high percent minority neighborhoods with low educational
attainment.”"® Id. Further, he concluded that “AFS facilities in areas with high percent minority
are associated with higher rates of significant violation, lower rates of state administrative orders

issued, and lower penalty amounts as compared to those facilities in areas with low percent

29

"NJDEP emphasizes that an “inequity” falls short of a “disparate” or “disproportionate
impact. NJDEP Reply Br. at 8.

!> NJDEP also points out that, according to Dr. Mennis’ report, census tracts located in
New Jersey which contain AFS facilities are thirty three (33%) percent minority, while New
Jersey census tracts which do not contain AFS facilities are thirty five (35%) percent minority.
Mennis Report at 4. However, Plaintiffs maintain that the host tract analysis is the simplest and
least accurate method for determining whether AFS facilities are located near areas with a higher
minority population. Pls.” Opp. Br. at 36. Moreover, in Dr. Mennis’ Certification, he explains,
“[i]n plain terms, ... race is a significant predictor of the density of polluting facilities in New
Jersey. Air polluting facilities tend to concentrate near high percent minority tracts.” Mennis
Cert. 7 8.
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minority.” Id.

Defendant NJDEP points out that at Dr. Mennis’ deposition, when he was asked if it was
his conclusion that “the DEP has intentionally discriminated,” Dr. Mennis averred, “I don’t have
information about that.” Mennis Dep. Tr. 105: 1-6. When Dr. Mennis was asked whether it was
his “conclusion that the spatial distribution of AFS facilitics was the result of intentional
discrimination by [NJDEP],” he also conceded that he lacked information to answer the question.
Id. at 105:7-13. When Dr. Mennis was asked if his “study does not allow one to draw any
inferences of DEP[‘s] intent,” he answered, “The study itself does not suggest intent by the DEP.”
Id. at 130:16-22. When Dr. Mennis was asked if “the study [he] did that led to [his] expert report
in this case cannot pinpoint the causes of what [he] contend[s] is the racial inequity in AFS

facility location and enforcement,” he answered, “[n]ot by itself, no.” Id. at 94:10-16."°

'NJDEP has cited South Bronx Coalition for Clean Air Inc. v Conrovetal. 20 F
Supp.2d 565, 572 (S.D.N.Y. 1998) (quoting , 988 F.2d 303, 311 (2d Cir. 1993)),
for the proposition that “Plaintiffs [cannot] simply rely on population statistics and ‘general’ or
‘conclusory’ allegations of discrimination.” NJDEP’s Reply Br. at 10. In South Bronx
Environmental organizations sued state and federal authorities and private companies to enjoin,
under, inter alia, Title VI the state transportation authority's sale of a bus depot and plans for
solid waste facility. 20 F. Supp.2d at 567-70. Specifically, the plaintiffs' Title VI claims were
based on the allegation that the transportation authority in its role as the Long Island Railroad
entered into certain agreements restricting the handling and transportation of solid waste in
Queens and on Long Island and that the combination of the expansion of the waste transfer
facility and the transportation authority's agreements restricting the transfer of solid waste on
Long Island would create a situation in which minority residents of the Bronx suffered the
noxious effects of garbage to a greater degree than the mostly white residents of Long Island. Id.
at 571-72. The plaintiffs alleged that these actions were "part of a policy of the defendants ... to
site obnoxious environmental activity only in minority neighborhoods and to exclude such
activities from neighborhoods occupied by white residents of the State." Id. at 572. They further
alleged that these actions were "deliberate" and "specifically designed to protect white residents."
Id. According to the district court, the plaintiffs offered no other allegations in support of their
intentional discrimination claim, and did “not even identif[y] the dates, or the specific terms of,
the alleged agreements which form the basis of this claim.” Citing 988 F.2d
303, 311 (2d Cir. 1993), the court explained that “{i]t is well established that a complaint
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Plaintiffs have also identified the screening model created by Dr. Robert E. Hazen, one of
NIJDEP’s scientists, sec Background § I(D), supra, as evidence of a disparate impact. Dr. Hazen
testified that as a result of Judge Orlofsky’s Order that NJDEP “compile environmental exposures
in Camden,” he “analyzed, through a multiple source [model], air affect in Camden.” Hazen Dep.
Tr. at 13:2-21. Dr. Hazen found that in roughly one-third of the state, including Camden, the risk
borne by people of color was above that borne by whites. Id. at 63:5-16.

In response, NJDEP points out that its environmental equity policy was merely
“proposed,” NJDEP’s Reply Br. at 2, Hazen Dep. Tr. at 111:20, but never adopted or
implemented by the DEP. Id. at 111:20. Furthermore, Dr. Hazen testified that when completed,
the proposed screening model would act as a potential indicator or trigger in the environmental
justice process, id. at 112:10-16, but was not intended to provide a conclusion as to whether an
area was subject to environmental inequity. Id. Dr. Hazen conceded that the proposed model was
only three-quarters complete when the DEP tested it on Camden, id. at 81:18-19, 106:11-17, and
that “with incomplete data sets, it would be impossible to draw any conclusions which would
reflect what might be the conclusions reached when the model was to be employed,” id. at
116:15-19.'7

The Court finds that the works of Dr. Mennis and Dr. Hazen are evidential that the

containing only conclusory, vague, or general allegations of conspiracy to deprive a person of
constitutional rights cannot withstand a motion to dismiss," (internal quotations omitted), and
found that the plaintiffs offered only "general" and "conclusory" allegations. Thus, the district
court dismissed their Title VI intentional discrimination claim.

""Plaintiffs also accuse NJDEP of burying Dr. Hazen’s conclusions when it submitted the
disparate impact study to the Court. Pls.’s Br. at 42. However, NJDEP maintains that its staff
determined that because the model was not complete and was still being developed, that it would
not be included in the study submitted. NJDEP’s Reply Br. at 3; Hazen Dep. Tr. at 97:17-98:1.
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environmental effects of locating the SLC facility at its present site potentially bear more heavily
upon minority groups than non-minorities. However, since Plaintiffs’ own expert, Dr. Mennis,
testified that any disparate impact that exists does not, by itself, support a finding of a
discriminatory purpose on the part of NJDEP, Mennis Dep. Tr. at 94:10-16, 130:16-22, Plaintiffs
have, in effect, conceded that their case is not the rare case where “a clear pattern, unexplainable

on grounds other than race” has emerged. Arlington Heights, 429 U.S. at 266. Therefore, this

impact alone is not determinative, and the Court will proceed with the totality of circumstances

approach outlined in Arlington Heights and look to other considerations relevant to the issue of

whether NJDEP intentionally discriminated.

2) Causation

NIJDEP contends that the Court must look behind the disparate impact Plaintiffs have
alleged because Plaintiffs cannot establish that NJDEP’s issuance of the permits here caused the
impact. Indeed, Plaintiffs must establish that NJDEP issued the permits to SLC “because of, not
merely in spite of its adverse effects upon” the minority population in Waterfront South.” Feeney,
442 U.S. at 279 (internal quotations omitted). Specifically, NJDEP contends, “it is important to
recognize that the DEP does not select sites for the location of facilities or other activities under
its regulatory control, such as coastal wetland developments. As such, DEP did not select the
location of the SLC facility in Waterfront South.” NJDEP’s Moving Br. at 36. NJDEP further
explains: “SLC itself selected the facility’s location with no input whatsoever from the DEP. As
the regulator or reviewer of applications for environmental regulatory approvals, the DEP simply
reviewed, and eventually issued, permits to SLC to operate at the location selected by the

applicant.” Id. NJDEP also suggests that “there did not appear to be any statutory or regulatory
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reason for the DEP to deny the permits to SLC. The SLC permit met the environmental
regulations in place at the time.” Id. According to NJDEP, “[t]here were many non-
discriminatory reasons for SLC to choose that location.” NJDEP’s Moving Br. at 36, n.8.'*

Plaintiffs, on the other hand, contend that this argument is meritless. In doing so, they
cite to Judge Orlotky’s Opinion in which he addressed whether the NJDEP's permitting process is
causally linked to any resulting disparate impact:

[A] review of the applicable regulations promulgated by the EPA clearly indicates
that the EPA has determined that there is a causal connection between recipients'
permitting practices and the distribution of polluting facilities, and enacted the
implementing regulations to Title VI to ensure that recipients consider the potential
disparate impact of their permitting decisions. See 40 C.F.R. § 7.10 et. seq. In other
words, the EPA has acknowledged that because recipients are responsible for
permitting, they are also responsible for considering the distribution of the facilities
which they permit with respect to the classes protected by the Civil Rights Act of
1964. The regulations therefore support the conclusion that a recipient's permitting
decisions are causally linked to the distribution of facilities as a matter of law.

SLC ignores the fact that without receiving a permit from the NJDEP, none of the
hundreds or thousands of business to which it refers may legally operate in the
State of New Jersey. As I just explained, the EPA implicitly rejected SLC's
contention that there is no causal connection between the distribution of facilities
and the permitting process when it issued the implementing regulations to Title VI.
I conclude that SLC's contention that the NJDEP's permitting practices are
absolutely irrelevant to the siting of industrial facilities in New Jersey is illogical,
and contradicted by the applicable Title VI regulations.

SCCIA, F. Supp.2d at 494-95.

'8Specifically, NJDEP explains:

The SLC facility is sited in an area that had been used predominantly for
industrial purposes since the early 1900's. The property was previously used for
an industrial purpose. Furthermore, because the SLC facility would receive its
raw material by cargo ship, SLC sought to locate its facility in a deep water port
area. In addition, the location is also close to many major roads which facilitate
SLC’s distribution of its finished product. NJDEP’s Moving Br. at 36, n.8
(internal citations omitted).
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I agree that even though NJDEP did not select Waterfront South as the location for the
facility, that fact cannot alone cannot serve as a basis for granting summary judgment to NJDEP
because of a lack of causation. However, Plaintiffs must still show that NJDEP issued the
permits to SLC “because of, not merely in spite of its adverse effects upon” the minority
population in Waterfront South,” Feeney, 442 U.S. at 279 (internal quotations omitted).
Therefore, this Court’s inquiry must proceed to the other evidence Plaintiffs have set forth as
establishing intentional discrimination on the part of NJDEP.

3)

In , the Supreme Court explained that “[t]he historical background of the
decision” is one potential source of evidence of intent to discriminate, “particularly if [the history]
reveals a series of official actions taken for invidious purposes.” 429 U.S. at 267. Here, Plaintiffs
argue that the work of Dr. Mennis shows that there exists a historical pattern of NJDEP’s
discriminatory granting of permits and discriminatory environmental enforcement.

Plaintiffs have cited to two cases in support of their contention that various alleged “historical
patterns” can be properly considered under > “historical background” factor.

First, Plaintiffs have cited to the dissent in a Fourth Circuit case, , 326
F.3d 569, 585 (4th Cir. 2003) (2-1 decision) (King, dissenting)," in support of the proposition that

*“historical background factor requires a review of any history of discrimination
by the decision maker or the represented jurisdiction.” Pls.” Opp. Br. at 45 (emphasis in original);
see , 326 F.3d at 585 (King, dissenting) (the historical background factor “may take into

account any history of discrimination by the decisionmaking body or the jurisdiction it

Plaintiffs failed to identify in their brief that they were citing to a dissenting opinion.
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represents”)(citing to two other Fourth Circuit cases, ,
48 F.3d 810, 819 (4th Cir. 1995) and 648 F.2d 925, 929 (4th Cir.
1981) in support of that proposition). This Court has further reviewed and
Talbert. In , the Fourth Circuit added “evidence of a ‘consistent pattern” of
actions by the decisionmaking body disparately impacting members of a particular class of

persons” to the list and made clear that such evidence “is probative of whether

a decisionmaking body was motivated by a discriminatory intent”; the court cites Talbert for that
proposition. , 48 F.3d at 819. Talbert involved a white police officer’s
allegation that the City of Richmond, Virginia denied him a promotion on the basis of his race.
Talbert, 648 F.2d 925. Talbert was tried in the wake of Richmond Black Police Officers' Ass'n v

74-0267-R (E.D.Va., July 3, 1975), which was terminated by a consent decree
reciting in part:

The City of Richmond also denies that it has engaged in such racially
discriminatory acts or practices, or pattern or practice, relating to employees of the
Richmond Bureau of Police since the effective date of the 1972 Amendments to 42
U.S.C. § 2000e et seq. But while denying liability to the named plaintiffs and the
plaintiff class, the defendants realize that certain past practices within the Bureau
may have given rise to an inference of discrimination against black persons. The
individual defendants and the City have made good faith efforts to rectify and
prevent racial discrimination in employment in the Richmond Bureau of Police and
since June 11, 1974, the percentage of black employees has substantially increased.
The defendants state that for the purpose of avoiding any further inference of
discrimination, the City of Richmond has heretofore taken certain steps to
eliminate policies, practices and procedures which were possibly discriminatory or
potentially discriminatory against black persons. Id. at 929-30.

NJIDEP argues that Judge King’s dissenting opinion in and the cases upon which

it relies have no bearing upon this case. Indeed, is not binding upon this Court, and
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Plaintiffs have not cited to a Third Circuit case standing for the same proposition. Furthermore, in
Talbert,” the defendant City of Richmond conceded that prior discrimination had taken place.
NJDEP has made no such concession, nor has the Court been made aware of any other court that
has found that NJDEP has discriminated. However, the Court need not rely upon ,
or Talbert to determine whether it may consider if there is evidence of a
historical pattern of NJDEP’s discriminatory granting of permits. Ineed look no further than the
case.
In , the plaintiff Metropolitan Housing Development Corp. (“MHDC”),
a non-profit developer, contracted to purchase a tract within the Village of Arlington Heights (the
“Village™) in order to build racially integrated low and moderate income, multifamily housing.
, 429 U.S. 254-58. The property at issue was zoned single-family and MHDC
sought to have the property rezoned to multifamily, but the Village denied the request. Id. at 258-
59. The Village’s apartment policy called for multifamily zoned property to serve as a buffer
between single-family development and other incompatible land uses, such as commercial or
manufacturing districts. However, the property at issue did not fit that requirement. Thus, in
seeking to determine whether an invidious purpose existed on the part of the Village in denying
the applicant’s re-zoning request, the Supreme Court, inter alia, considered the history of the

buffer policy and how it had been applied in the past. Id. at 270. Therefore, according to the

PWhile Talbert is an employment case and Plaintiffs contend in broad brush fashion that
NIDEP has discriminated on the basis of race in the employment context, Pls.” Opp. Br. at 45,
n.19, discriminatory employment practices are not an issue here. Moreover, the basis for
Plaintiffs’ contention that NJDEP has engaged in discriminatory employment practices--Gary
Sondermeyer’s testimony that employment based civil rights complaints have been filed against
the DEP--is hardly evidence of such discrimination.
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process used by the Supreme Court in Arlington Heights, this Court may consider whether there is

evidence that NJDEP has historically engaged in discriminatory permitting, which may bear on
the issue of NJDEP’s intent to discriminate in issuing the permit to SLC here.

Plaintiffs contend that their evidence of NJDEP’s historical pattern of discriminatory
permitting emanates from their expert, Dr. Mennis. However, according to Dr. Mennis’ report,
“[tIhe first component of the analysis of AFS facility distribution compares the percent minority
tracts that are located nearby AFS facilities with those that are not. ...Table 1 shows that tracts that
host AFS facilities and those that do not have approximately the same percent minority population
(33% and 35%, respectively).” Mennis Report at 2. It also reveals that all tracts in New Jersey
are 34 percent minority. Id. at 4. Moreover, Tables 2 and 3 of Dr. Mennis’ report reflect that the
percentage of land area used for industrial uses and population density, which is simply a measure
of persons per kilometer, can provide a greater degree of explanation with respect to the locations
of New Jersey’s permitted AFS facilities, than does the percent of minority population. Id. at 4-5.

Dr. Mennis’ report is dated August 3, 2003, and he was deposed on April 13, 2005. On
July 8, 2005, and admittedly in opposition to Defendants’ motions here, Dr. Mennis authored a
certification that characterized as “misleading” his own finding that “the percent minority of host
tracts (33%) as compared to the percent minority of non-host tracts (35%) is relatively close.”
Mennis Cert. at 1-2, 9§ 5-6. He certifies that “although minorities in urban areas are often
concentrated near hazardous facilities, this pattern may not be captured by looking only at the host
tract” because, for one, “tracts vary greatly in size, typically being much larger in rural areas and
smaller in more densely populated areas.” Id. As such, he contends that his methods represented

in Tables 2 and 3 of his report, which measure a tract’s proximity to an AFS facility and calculate
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facility density, respectively, paint a better picture of hazardous facility location, id. at 1-3, { 5-8,
and reveal “that race is a significant predictor of the density of polluting facilities in New Jersey”
because “[a]ir polluting facilities tend to concentrate near high percent minority tracts,” id. at 2-3,
9 8. Plaintiffs cite to these two latter quotations from paragraph eight of Dr. Mennis’ certification
in support of their contention that “race plays such a significant role in DEP’s facility permitting,
as part of the pattern is unexplainable on grounds other than race.” Pls.” Opp. Br. at 47.

In making such a contention, though, Plaintiffs have taken a significant conceptual leap.
First, when Plaintiffs use the language “unexplainable on grounds other than race,” Pls.” Opp. Br.
at 47, they are evoking the language the Court used to describe the rare case of

, 118 U.S. 356 (1886), in which “a clear pattern, unexplainable on grounds

other than race, emerge[d] from the effect of the state action even when the governing legislation
appears neutral on its face.” ,492 U.S. at 564. Yick Wo is a case growing out
of the anti-Chinese crusade in San Francisco over one hundred years ago during which an
ordinance had been passed by the city council requiring those who desired to engage in the
laundry business to first obtain a permit from the board of supervisors of the city so to do. Yick
Wo, 118 U.S. 356. It was admitted that such permission had been refused to every Chinese
applicant and granted to every white person secking the same. Id. There is no such admission of
discrimination here. Dr. Mennis himself testified that any disparate impact that exists does not, by
itself, support a finding of a discriminatory purpose on the part of NJDEP, and has said that other
factors, such as, population density and industrial land use, can explain his results, as well.
Mennis Dep. Tr. at 94:10-16, 130:16-22. Therefore, the “unexplainable on grounds other than

race” language is inapplicable here.
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Second, and more importantly, with regard to Dr. Mennis’ data, there is no evidence
presented by him or Plaintiffs as to when these facilities became located in these areas, what the
racial composition was at the time of siting, and whether NJDEP permitting was involved. SLC’s
expert, Dr. William Bowen, pointed out that “under Dr. Mennis’ research design in the analyses
described in his Tables 1, 2 and 3, the data do not include any time-related information on
whether particular residents or permitted facilities came first.” Bowen Report at 5; SLC’s Ex. 72.
As such, Dr. Bowen concluded that “[i]t is therefore logically impossible to demonstrate on the
basis of these data that the residents came before the facilities. This design therefore cannot
logically support any inferences about any putative causes of any observed relationships.” Id.

Moreover, Glenn Hickerson, SLC’s aerial photography expert, stated that there is aerial
photographic evidence that the SLC property, “as well as many other properties within [census
tract] 6018 has been consistently used for industrial related purposes since at least 1940.”
Hickerson Report at 4; SLC’s Ex. 69. He also stated that “Sanborn maps show that the [SLC]
property has been used for industrial related purposes (large ship construction and major industrial
transportation) since at least 1906.” Id. Additionally, Joseph Balzano, who was “born and raised
in the Waterfront South neighborhood” and has worked for the South Jersey Port Corporation and
its predecessor since 1951, declared that the Waterfront South area was “historically developed to
support the port’s operations.” Balzano Decl. {2, 7, SLC’s Ex. 43. The fact that 1970 census
statistics reveal that tract 6018 had a population of 3,693 persons, of whom 2,201 were “white”
and 1,452 were “negro,” see Hickerson Report at 4, SLC’s Ex. 69, further clouds Plaintiffs’
contentions of historical discrimination at this site.

Furthermore, the New Jersey Legislature did not even create the DEP until 1966, see State
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v. Kadelak, N.J.Super. 349, 357 (App. Div. 1995), and thus any allegedly historical evidence of
discriminatory siting decisions must be of recent vintage only. Yet, Plaintiffs have failed to parse
out locations of polluting facilities pre-dating 1966. As such, Dr. Mennis’ case report, deposition,
and recently authored certification reveal nothing about any actual permitting decisions made by
the DEP and Plaintiffs have failed to provide any nexus between their evidence of the locations of
the polluting facilities and what they suggest are the underlying discriminatory permitting
decisions by NJDEP. Plaintiffs are, in effect, asking the Court to assume that discriminatory
permitting decisions occurred, which is something that the Court cannot do, especially in light of
the undisputed evidence that 1) Tract 6018 has been used for industrial purposes for almost one
hundred years; 2) the population of tract 6018 had more White residents than African-Americans
in 1970; 3) the DEP began issuing permits like the one at issue here no earlier than 1966; 4)
NJIDEP has not conceded that it had discriminated in the past; and 5) there is no evidence of a
finding of discrimination by any court or agency in the permitting context. Thus, Plaintiffs’
evidence regarding the locations of polluting facilities in New Jersey shows, at most, a disparate
impact and nothing linking the locations of the facilities to NJDEP’s permitting decisions.
Disparate impact alone is not evidence of intent to discriminate, see Sandoval, 532 U.S. at 280,
and thus, Plaintiffs have failed to produce any evidence of a historical pattern of discriminatory
permitting decisions on the part of NJDEP.

Plaintiffs also contend, however, that there exists a historical record of discriminatory

environmental enforcement on the part of NJDEP. Plaintiffs have cited to Grosjean v. American

Press Co., 297 U.S. 233, 245 (1936) for the proposition that “[d]iscriminatory purpose may be

inferred when history reveals that the government uses a device that was traditionally used to
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target an identifiable group for unfair treatment.” Pls.” Opp. Br. at 47. In , hewspaper
publishers sued to enjoin the enforcement against them of a tax imposed upon newspapers with a
circulation of 20,000 copies per week in Louisiana. , 297 U.S. at 240-41. The United
States Supreme Court invalidated the Louisiana tax as a result of the long recognized tradition of
using such taxes to suppress political opposition in the press. Id. at 243-51. NJDEP argues that
“Plaintiffs’ argument that there is evidence of disparate enforcement by the Department is wholly
irrelevant to their claim of discrimination in the review and issuance of the SLC permit ... and
should not be considered during an analysis.”® NJDEP’s Reply Br. at 15.
According to Plaintiffs, Dr. Mennis found that in New Jersey “polluting facilities in high
percent minority areas are associated with significantly less enforcement actions and lower penalty
amounts compared to facilities in low percent minority areas. He also found that facilities with
significant violations are more likely to be in high percent minority areas.” Pls.” Opp. Br. at 48
(internal citations omitted). Importantly, however, Plaintiffs have not alleged that NJDEP
engaged in discriminatory enforcement with regard to SLC’s facility. Since the issue here is
whether the DEP’s permitting decision regarding the SLC property was discriminatory, historical
discriminatory enforcement, even if true, is of limited relevance to the Court’s inquiry. Yet, the
Court is not prepared lto declare such evidence “wholly irrelevant,” since it could be probative of a

2 , to which Plaintiffs have cited, involved a tax against the press that was a

traditionally recognized forms of discrimination. As early as 1644, John Milton had argued
against such taxes by the British Parliament. ,297 U.S. at 245. Despite the persistent
search for new subjects of taxation, the Court noted that it was “not without significance that,
with the single exception of the Louisiana statute, so far as [it could] discover, no state during the
one hundred fifty years of our national existence has undertaken to impose a tax like that” in

. Id. at 250-51. Plaintiffs are hard pressed to argue that the discrimination which they
assert occurred here is as embedded in jurisprudence as the doctrine against taxes of the press.
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discriminatory animus on the part of the DEP if other evidence exists of discrimination in the
permitting context, and specifically with regard to the SLC site. Here, the Court finds no such
other evidence of discrimination in permitting.

Plaintiffs contend that another manner in which “to demonstrate a history of
discriminatory intent is through evidence of actions taken by a decisionmaker to avoid or frustrate
earlier efforts at non-discrimination.” Pls.” Opp. Br. at 50. Specifically, Plaintiffs argue that
NJDEP and its former Commissioner, Robert Shinn, undertook efforts “to avoid DEP’s
responsibilities under Title VI” by creating the Environmental Equity Policy in response to the
EPA’s Interim Guidance. Pls.” Opp. Br. at 50. First, they have identified a letter written in
September 1998 by Commissioner Shinn to Robert Lanz, a Coca-Cola vice president, wherein,
Shinn explained that the FACA task force “has been struggling since May to come up with an
alternative to the EPA guidance that allows states more control over the process and have
flexibility so that the process works along with the permitting process.” Letter from Robert Shinn
to Robert Lanz (Sept. 1998) at 1, Pls.” Ex. P. He also stated that the DEP has “been involved in
working with a group of stakeholders from across New Jersey to develop a state alternative to the
EPA guidance that emphasizes community outreach and a proactive approach to environmental
equity.” Id. As such, Shinn indicated that the DEP wanted to test “whether [its] approach is a
workable alternative” and asked Lanz if Coca-Cola would serve as a pilot company upon which
the DEP could test its approach since Coca-Cola was “in the process of applying for
manufacturing permits in [Newark, New Jersey], a minority community in the state.” Id. at 2.

Shinn’s letter to Coca-Cola, as well as his deposition testimony, reveal that Shinn was

concerned that the EPA’s Title VI Interim Guidelines had “very negative implications ... upon
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New Jersey,” Letter from Robert Shinn to Robert Lanz (Sept. 1998) at 1, Pls.” Ex. P, because they
had the potential to invalidate permits already issued by the DEP, which would cause |
“nightmar[ish]” “financial” and “legal” issues. Shinn Dep. Tr. at 77:22-78:6. Furthermore, he
felt that the possibility of an EPA “override” of a permit would cause permitholders to lack
confidence that they “really” possessed permits. Id. at 79:20-22. As such, he sought to create a
“front end process,” id. at 78:5-6, because “the sooner you start to talk about an issue of permit
application[,] the sooner you are able to resolve it amicably. If you’re at the tail end of the
process, it’s just a fight. So[,] [Shinn’s] whole concept was driven by early participation, early
discussion of the issues, some mitigation of some of the issues possible and rather than the permit
invalidation at the end of the process,” id. at 78: 14-25. Shinn hoped that pursuant to his policy,
the EPA would “delegate” to NJDEP its authority to overturn an NJDEP permit and that NJDEP
permits could not “be challenged” under “Title VL.” Id. at 199:19-201:15. Shinn stated that his
objective was not to “implement Title VI” but rather to create an “alternative” to the EPA policy
and have the EPA “endorse[] and support” NJDEP’s policy. Id. at 73:2-14.

Shinn also stated that he “felt [NJDEP] needed a policy because [there was] a high
minority population throughout the state.” Id. at 195:7-9. He made clear that he was “very aware
of Camden,” id. at 237:17, stated that the city had “had a tortured history,” 114:16-17, and that it
had been “through a tough[] economic cycle,” id. at 114: 25-115:1. As such, Shinn thought of
Camden as an area that was a “potential environmental justice site” and/or a “candidate for

9 G

environmental equity confirmation” because of its low “per capita income,” “unemployment,”
“substandard” housing, and “racial demographics.” Id. at 124:25-126:20.

Plaintiffs have identified the testimony of Gary Sondermeyer, who managed the DEP
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senior managers and all day to day activities of DEP under Commissioner Shinn, as allegedly
establishing Shinn’s intent to evade Title VI obligations. Specifically, Plaintiffs point to
Sondermeyer’s statement that he “had been involved in the [Shinn] administration’s efforts in the
area of environmental equity” and that when Commissioner Campbell took over, he “very
appropriately” “sought to move the issue in a different direction.” Id. at 24:17-23. Indeed,
Shinn’s policy was never implemented by NJDEP. However, upon reviewing the entire transcript
of Sondermeyer’s testimony,* it is evident that Plaintiffs have taken his comments out of context
and mischaracterized them. Sondermeyer testified to his belief that “Commissioner Shinn was
extremely interested in the issue of environmental justice,” id. at 27:5-6, and that he felt that
Commissioner Campbell went in a different direction because he “wanted different people
involved,” id. at 24:22-23, and felt that Shinn’s proposal was “overly procedural and not
particularly substantive,” id. at 104:10-12.

Plaintiffs have also characterized NJDEP’s policy as:

differ[ing] from coverage under Title VI in important respects and provid[ing]

people of color with significantly fewer protections than the federal civil rights law

as applied by EPA. First, it would have precluded a complaint at the end of the

permit process. Second, unlike Title VI, the DEP process was voluntary for

permit-seckers. On this point, Shinn overruled his own Advisory Council, which

wanted the process mandatory. Third, under the program DEP had no ability to

deny the permit, which Shinn knew Title VI had. Pls.” Opp. Br. at 53 (internal

citations omitted).
Even assuming Plaintiffs’ comparisons are accurate, Plaintiffs must demonstrate that NJDEP was

attempting to evade civil rights protections and that its policies were grounded in discrimination.

Plaintiffs have cited to of Prince Edward 377U.S

20n March 20, 2006, the Court emailed the parties and requested complete transcripts of
Shinn and Sondermeyer’s depositions.
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218 (1964) in support of the proposition that “an attempt to weaken new and existing civil rights
protections through seemingly neutral programs ... [is] evidence of invidious purpose.” Pls.” Opp.
Br. at 55. In Griffin, the district court had enjoined discriminatory practices in Prince Edward
County, Virginia schools, required the County School Board to take 'immediate steps' toward
admitting students without regard to race to the white high school, and required the Board to make
plans for admissions to elementary schools without regard to race. Griffin, 377 U.S. at 222-23.
As a result of the distict court’s order, “Prince Edward's public schools were closed and private
schools operated in their place with state and county assistance.” Id. at 231. The Supreme Court
ruled that “closing the Prince Edward schools and meanwhile contributing to the support of the
private segregated white schools that took their place denied petitioners the equal protection of the
laws.” Id. at 232. While Plaintiffs characterized the closing of the public schools and operation of
a white private school in Griffin as “seemingly neutral,” Justice Black, writing for the United
States Supreme Court, thought otherwise, and concluded that the aforementioned events occurred
“for one reason, and one reason only: to ensure, through measures taken by the county and the
State, that white and colored children in Prince Edward County would not, under any
circumstances, go to the same school.” Id. at 231. In contrast, the actions taken by NJDEP in
connection with its efforts to achieve environmental equity and satisfy the goals of the EPA’s
Interim Guidance are “seemingly neutral.”

Moreover, even if the DEP’s policy was less stringent than that suggested by the EPA
Interim Guidance, that would not cause Plaintiffs to prevail since the Interim Guidance makes
clear that it “is intended to provide a framework for the processing by EPA’s Office of Civil

Rights” of Title VI complaints “alleging discriminatory effects resulting from the issuance of
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pollution control permits by state and local governmental agencies that receive EPA funding.”
EPA,
Permits, (Feb. 5, 1998) at 1, available at (visited
March 14, 2006). As such, the Guidance outlines the specific steps that the OCR is to follow
when processing Title VI complaints. Id. at 3 (emphasis added). There is nothing within the
Interim Guidance to suggest that NJDEP was required to adopt or follow it. The fact that NJDEP
sought to create its own front end policy that would address environmental equity questions early
on in the process rather than later, which still left open the possibility that permits it already issued
could later be invalidated by the OCR or EPA, may be evidence that Shinn and the DEP sought to
approach environmental justice differently, but it is not that they sought to evade it.”’ Indeed, the
DEP policy would have addressed the issues of environmental equity before the lengthy
permitting process had been completed, rather than later, as Plaintiffs would obviously prefer.
Even when granting all inferences to Plaintiffs, there is no evidence of an effort on the part of
Commissioner Shinn to evade environmental equity. Therefore, the Court finds that the DEP’s
work towards creating its own policy did not constitute avoidance or frustration of earlier efforts
at non-discrimination. Thus, the Court finds that Plaintiffs have not shown that the historical
background of the decision to issue the permits to SLC is evidence of NJDEP’s intent to
discriminate.
4)
The Interim Guidelines also provide: “The statements in this document are intended
solely as guidance. This document is not intended, nor can it be relied upon, to create any rights
enforceable by any party in litigation with the United States.” EPA,

Investigating Title VI Administrative Comnlaints Challenging Permits. (Feb. 5, 1998) at 11,
available at http://www.epa.gov/civilrights/docs/interim.pdf (visited March 14, 2006)
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the Normal Procedural Sequence

In Arlington Heights, the Supreme Court also explained that “[t]he specific sequence of

events leading up the challenged decision” and “[d]epartures from the normal procedural
sequence” “also may shed some light on the decisionmaker's purposes.” 429 U.S. at 267.
Plaintiffs contend that the “DEP’s attempts to evade its Title VI obligations are ... also part of the
sequence of events leading up to the SLC permitting decision that demonstrate discriminatory
intent by DEP.” Pls.” Opp. Br. at 56. Since the Court has already determined that there is no
evidence that the DEP evaded any Title VI obligations, see Discussion supra § II(C)(3), this
argument fails.

Plaintiffs also argue that DEP’s “selective enforcement of New Jersey environmental law,
in waiving of [N.J.A.C. § 7] permit fees to developments in Camden” is evidence of DEP’s

? <<

discriminatory intent pursuant to Arlington Heights’ “sequence of events” and “departures”

factors. Pls.” Opp. Br at 57-58, 63. However, Plaintiffs have not identified any evidence showing
that NJDEP waived SLC’s permit application fees here, and, in fact, NJDEP and SLC contend
that NJDEP did not waive SLC’s fees. SLC’s Reply Br. at 21; NJDEP’s Reply Br. at 17, n.10.
While Commissioner Shinn testified that NJDEP waived permit fees for other Camden projects,
such as the baseball stadium, aquarium, Admiral Wilson Boulevard improvements and the
Battleship New Jersey, Shinn Dep. Tr. at 115:12-116:14, Plaintiffs have submitted no evidence

that these projects caused any pollution.?* Thus, these projects are not relevant to the inquiry here

**Plaintiffs’ contentions that fees were waived in connection with these projects because
of discrimination and not in order to improve economic conditions, and that the projects “caused
increased development and increased traffic in this already overburdened area,” Pls.” Opp. Br. at
58-59, are conclusory and unsupported by the evidence. Moreover, if this case were to proceed
to the rebuttal stage, those contentions would surely be rebutted by evidence that NJDEP waived
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and do not constitute evidence of discriminatory intent on the part of NJDEP.
Plaintiffs have also argued that DEP’s “failure to conduct an environmental justice” or

“environmental equity” analysis is indicative of discriminatory intent under Arlington Heights’s

“specific sequence of events” and “departure from normal procedure” factors because “DEP was
well aware that Camden was both a community of color and a community overburdened by
pollution.” Pls.” Opp. Br. at 60, 62, 63. They also quote Judge Orlofsky’s first Opinion in this
case and argue that “[t]he fact that the District Court found, at the preliminary injunction stage,
that DEP had violated [the] EPA’s Title VI regulations indicates the presence of a triable issue of
fact on whether the specific sequence of events leading up to DEP’s decision is indicative of
discriminatory intent.” Id. at 62-63. Indeed, Judge Orlofsky held that “NJDEP and Commissioner
Shinn [had] violated Title VI of the Civil Rights Act by failing to consider the potential adverse,
disparate impact of the SLC facility's operation on individuals based on their race, color, or
national origin, as part of the NJDEP's decision to permit SLC's proposed facility.” South

Camden Citizens in Action, 145 F. Supp.2d at 481. However, since Judge Orlofsky issued that

Opinion, the United States Supreme Court issued its decision in Sandoval, in which it ruled that §
601 of Title VI does not itself prohibit actions that disparately impact racial groups and that
related regulations that proscribe disparate impacts do not simply apply § 601. Sandoval, 532
U.S. at 280-85. Therefore, the Court ruled, the private cause of action available for enforcing §
601 does not extend to disparate impact regulations. Id. Since Plaintiffs’ only remaining claim

against NJDEP is for intentional discrimination pursuant to § 601 of Title VI, it is clear at this

fees in those cases with the legitimate purpose of aiding in the revitalization of Camden and
Camden’s economy.
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juncture that it no longer holds true that NJDEP and Commissioner Shinn violated Title VI of the
Civil Rights Act solely by virtue of any failure to consider the potential adverse, disparate impact
of the SLC facility's operation on minorities. Plaintiffs have not cited any legal authority that
imposed this duty upon NJDEP.

The fact that Judge Orlofsky authored a new opinion to address Sandoval’s effect on this
case also belies Plaintiffs’ contention that his finding at the preliminary injunction stage, which
was made before Sandoval, creates a triable issue of fact at this time. Indeed, the Third Circuit has
made clear that a grant of a preliminary injunction is irrelevant when the case reaches the

summary judgment stage. Doeblers' Pennsylvania Hybrids, Inc., No. 04-3848, 2006 WL 722156 at

*6 (“The District Court's earlier grant of a preliminary injunction, and this Court's affirmance
thereto, is irrelevant to our review of the grant of summary judgment.”). Moreover, the DEP
points out that it conducted a health risk study which showed that the addition of the facility did
not elevate the health risk, see Shinn Dep. Tr. at 141:1-20, and followed informal policies aimed
at increasing Plaintiffs’ participation in the environmental equity process including community
outreach, public meetings and a formal public hearing, see O’Sullivan Dep. Tr. at 125:24-126:21.
Therefore, the Court finds that DEP’s failure to conduct an environmental justice or
environmental equity analysis is not indicative of discriminatory intent on the part of NJDEP.
Additionally, Plaintiffs contend that “DEP did not require SLC to build its primary
smokestack to [58.9 meters,] the height disclosed to the public and used in the air modeling by
SLC and DEP.” Pls.” Opp. Br. at 63-64. Rather, SLC built its stack 55.1 meters high. Id. at 64.
Plaintiffs assert that “[t]his lower stack height increases the air pollution impact on the

surrounding neighborhood” and argue that SLC’s building thereof “creates a triable issue of fact
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as to whether or not its departure from such substantive requirements indicates intentional
discrimination.” Id. at 64. In response, NJDEP argues that while “SLC, due to an oversight,
installed a stack smaller than that modeled, this fact does not constitute evidence of discrimination
by the DEP or support a conclusion that race was a motivating factor in the DEP’s decision to
issue the SLC permits.” NJDEP’s Reply Br. at 17, n.9.

Paul Flaherty, SLC’s air modeling expert, when asked if it is “generally true that the higher
the stack, the less immediate local impact there is from emission source,” answered that “[i]n a
very general sense, yes...It depends on other factors beside the stack height, but stack height is
significant.” Flaherty Dep. Tr. at 93:20-25. Flaherty’s testimony is less than convincing on the
issue whether a 55.1 meter high stack causes more pollution in Waterfront South than a 58.9
meter high stack would have caused. Furthermore, Plaintiffs have not submitted any evidence as
to what NJDEP has done in other situations or what it is supposed to do when a permit applicant
has built a smokestack lower than it had disclosed to the public and used in air modeling. As
such, since the Court is unaware what constitutes the usual and customary response in such
situations, even when granting all inferences in favor of Plaintiff, I am unable to find that the fact
that NJDEP did not require SLC to demolish its smokestack and build it 3.8 meters higher
constitutes a departure from substantive requirements that is indicative of intentional
discrimination.

5) Deliberate Indifference

While admitting that “deliberate indifference has been rejected as an independent theory
of liability under Title VL,” Plaintiffs argue that “it can be considered ... as evidence of

discriminatory intent under the Arlington Heights administrative history proxy.” Pls.” Opp. Br. at
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64. Plaintiffs contend that “the deliberate indifference inquiry focuses on the fact that the entity
charged with discrimination is vested with the authority and indeed, the to address and
rectify the harm caused by the actions of third parties. While the other inquiries focus on the
affirmative actions of the agency, the deliberate indifference standard focuses on the agency’s
inaction — its sins of omission.” 1d. at 64-65 (emphasis in original) (internal citations omitted).
Plaintiffs have cited , 524 U.S. 274,290 (1998) in
support of this proposition, as well as Brvant v. Indep. School Dist. No I-38 of Garvin
County,OK, 334 F.3d 928, 933 (10th Cir. 2003)( “[t]he choice not to act — despite knowledge of
harm and a duty to address the harm— implicates intent”). Yet, SLC contends that “deliberate
indifference has no part in an intentional discrimination analysis under and its
progeny.” SLC’s Reply Br. at 24. This Court agrees.

In , 288 F.3d 548 (3d Cir. 2002), the Third Circuit had to decide, inter alia,
whether the plaintiffs stated a claim for purposeful, racial discrimination under Title VI by
alleging that the National Collegiate Athletic Association adopted certain educational standards
because of their adverse impact on black student athletes seeking college scholarships. In Pryor,
the plaintiffs argued “that the NCAA was not just indifferent to [the] alleged disparate impact on
black athletes; it was extremely indifferent to that impact even if it did not intend to discriminate.”
Id. at 567. In support of their argument, they cited several cases, including

,524 U.S. 274, 290 (1998) where “the Supreme Court held that a school or
other entity covered by Title IX could incur liability under that civil rights law if an entity official
‘with authority to take corrective action’ (1) had ‘actual notice’ about another employee's sexual

harassment of a student; and (2) after receiving actual notice, that official was still ‘deliberately
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indifferent’ to the intentional wrongdoing committed by the employee.” Id. at 568. According to
the Third Circuit in Pryor,

[t]he problem with applying Gebser's "deliberately indifferent" standard to a Title
VI purposeful-discrimination case is that that standard applies to one who sat by
passively while another committed an intentional Title IX violation. Stated another
way, the school in Gebser faced liability under Title IX not because it did anything
intentionally wrong; it just sat by and did nothing at all. And again, in

the Supreme Court held that an entity cannot incur liability under Title
VI for anything short of intentional discrimination. So, if we accepted Plaintiffs'
theory here, we would also have to cast the NCAA in the role of the Gebser school
that committed a sin of omission, not a sin of commission. In so doing, we would

effectively turn ] on its head, along with its prohibition against imposing
liability for anything short of purposeful discrimination. We have no authority to
do so. Id.

Plaintiffs’ citation to Bryant, in support of the proposition that the choice not to act —
despite knowledge of harm and a duty to address the harm— implicates intent, is equally inapposite
because it presupposes that an intentional act of wrongdoing occurred in the first instance. See
Pryor, 288 F.3d at 568. Here, at least to the extent that they advance this alternative theory of
relief, Plaintiffs do not claim that the DEP committed the purposeful discrimination required by
Title VI and Sandoval rather, they contend that the DEP acted with such disregard for Plaintiffs'
civil rights that the disregard by itself is evidence of an intentional wrongdoing. If this Court
accepted this theory, it would eviscerate the Supreme Court's ruling in . Therefore,
Plaintiffs’ argument that the Court should consider NJDEP’s deliberate indifference to the fact
that new NAAQS? had been promulgated and to its “obligat[ion] to consider racially

»The operating permits that NJDEP issued to SLC in 2000 required SLC to comply with
the 1987 NAAQs. The 1987 NAAQs were the standards in effect when the NJDEP issued the
permits. Plaintiffs contend that because new, more stringent NAAQs were promulgated in 1999,
but not yet implemented in 2000 because they were challenged in litigation, NJDEP was on

notice that the 1987 standards “were not adequately protective of public health,” Pls.” Opp. Br.
at 66, and that this notice is evidence of NJDEP’s intent to discriminate. Even if the Court
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discriminatory impacts,” Pls.” Opp. Br. at 66, as evidence of NJDEP’s intent to discriminate, is
without merit.

6) Foreseeability and Totality of the Circumstances

Plaintiffs also contend that “foreseeability of and knowledge of discriminatory onus placed
upon the complainants™ is a factor that the Court may consider when determining whether NJDEP
acted with discriminatory intent. Pls.” Opp. Br. at 71. In support of this proposition, Plaintiffs

cite to Judge Orlofsky’s most recent Opinion in this case, which in turn cited to Columbus Bd. of

Ed. v. Penick, 443 U.S. 449 (1979). In Penick, students in the Columbus, Ohio, school system
sued the Columbus Board of Education, alleging that the Board intentionally segregated the
public schools based upon race. Penick, 443 U.S. at 449. The Court ruled in favor of the
students, and, in doing so, stated that “actions having foreseeable and anticipated disparate impact
are relevant evidence to prove the ultimate fact, forbidden purpose. Those cases do not forbid the
foreseeable effects standard from being utilized as one of the several kinds of proofs from which
an inference of segregative intent may be properly drawn.” Id. at 464-65. The Penick court also
noted, though, that “disparate impact and foreseeable consequences, without more, do not
establish a constitutional violation.” Id. at 464. As such, assuming, arguendo, that Plaintiffs are
correct that “[t]he disparate impact of the SLC was clearly [foreseeable]” to Commissioner Shinn
and NJDEP, Pls.” Opp. at 71, such a foreseeable impact is of no aid to Plaintiffs at this juncture
because it, alone, is insufficient to establish a constitutional violation, Penick, 443 U.S. at 465,

and this Court has found no other evidence of any intent to discriminate on the part of Shinn or

accepted Plaintiffs’ deliberate indifference theory, I would still be unable to conclude that the fact
that the DEP issued SLC’s permits based upon the NAAQs that were in effect at that time is
somehow evidence of discriminatory intent.
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the DEP.

Even if the Court adds to the totality of the circumstances equation Plaintiffs’ evidence of
DEP’s alleged historical discriminatory enforcement, the result is the same, because that evidence
is also disparate impact evidence. Plaintiffs have no evidence of intent to discriminate
specifically relating to NJDEP’s issuance of SLC’s permits. When the Court grants all inferences
in favor of Plaintiffs, including evidence of potentially discriminatory enforcement and of a '
foreseeable disparate impact, Plaintiffs still fail to establish that NJDEP issued permits to SLC
because of, not merely in spite of, its adverse effects upon the minority community of Waterfront
South.”® See Feeney, 442 U.S. at 279. Therefore, Plaintiffs’ claim against NJDEP and its
Commissioner pursuant to Section 601 of Title VI cannot survive summary judgment.
III. CONCLUSION

For the reasons set forth above, SLC’s motion for summary judgment is granted and the
motion for summary judgment filed by NJDEP and former Commissioner Bradley Campbell is
granted.. An appropriate Order follows.

S/ Freda L. Wolfson

Honorable Freda L. Wolfson
United States District Judge

2] am constrained to note that the Plaintiffs in the Waterfront South area are unhappy,
and deservedly so, with their continuing plight of being located in an area that is so historically
suited to industrial facilities. However, their assault on the SLC permitting decisions on a
constitutional basis simply does not carry the day. Instead, they should direct their efforts
prospectively to the appropriate legislative and agency forums and work towards a sensible and
meaningful environmental equity policy for the future.
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From: Octavia Dryden <drydenp2015@gmail.com>
Date: December 10, 2018 at 7:59:57 PM EST

To: lisa.walanscp@gmail.com

Subject: Re: contact information

Lisa,

I hope you had safe travels back home. Thank you for being on the call to provide more detailed
information to help us better understand Walan's operation proposed for the Christiana Avenue
location in Wilmington. Based on the information provided by you and representatives of
Walan, along with the expertise of Dr. Gretchen Goldman, Delaware Concerned Residents of EJ
find:

1. Walan is a smaller operation and not one using the kind of chemicals that pose an explosion like the
other petrochemical facilities around.
2. We share the community concern about truck traffic and dust. (Use of rail and truck helps)
3. Use of dust control efforts in the facility (baghouses and maintaining a moisture level) but not sure if
there would still end up being nuisance dust levels.
4. Some concern about air pollutant hotspots that wouldn’t be captured under the National Ambient Air
Quality Standards. Familiar with the permitting process and

the required modeling for that, which is different than the emissions communities are concerned about.

Should Walan be approved, DCR4EJ seeks:

-Walan, at all times, operate as Good Neighbor

-Ongoing communication with key staff at Walan and community to address community concerns relative
to operation at Christiana location

-Walan support environmental justice efforts in surrounding communities

Again, we wish you success and look forward to working together in making our communities better.

Penny
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Klotz, Bradley A. (DNREC)

From: Bryon Short <bshort@e-dca.org>

Sent: Tuesday, November 20, 2018 9:47 AM

To: Vest, Lisa A. (DNREC)

Subject: WALAN Specialty Construction Products Air Quality Construction Permit Application
November 20, 2018

Ms. Lisa Vest

Public Hearing Officer

Delaware Department of Natural Resources and Environmental Control
89 Kings Highway

Dover De 19901

RE: WALAN Specialty Construction Products Air Quality Construction Permit Application
Dear Ms. Vest:

These comments are offered on behalf of the Delaware Contractors Association in support of the Air Quality
Construction Permit application submitted by WALAN Specialty Construction Products, LLC. The company
proposes to construct and operate a facility near the Port of Wilmington that will grind granulated blast
furnace slag (GGBFS) which is an additive in the manufacturing of concrete. The use of GGBFS has been
demonstrated to increase the durability and strength of concrete and is now being required to be used in
certain projects by regional Departments of Transportation, including the Delaware Department of
Transportation.

Currently, there is no Delaware source available to acquire the material. The addition of the WALAN facility in
New Castle County could help reduce project costs and assist some DCA members in meeting highway and
bridge construction standards and requirements. The presence of a local source of material should also help
our membership succeed in acquiring projects, which in turn helps support the local labor force.

We understand and expect that the proposed facility must mect stringent environmental standards that are
designed to protect public health and the environment. Through the use of best available control technology
and best management practices, it appears that WALAN's facility will meet regulatory requirements as a

natural minor source of air emissions, most notably for particulate matter.

We also believe that WALAN has demonstrated competence to construct and operate such a facility through
its 30 years of successful operation of two mineral grinding facilities in western Pennsylvania.

For these reasons we respectfully request DNREC's favorable consideration of this application.

Sincerely,

Bryon Short



Rick Beringer

From: Fred Croen <fcroen@elementia.com>

Sent: Wednesday, November 21, 2018 9:35 AM

To: lisa.vest@state.de.us

Subject: Walan Specialty Construction Products, LLC - Public Hearing November 20, 2018

Dear Ms. Vest

I attended last night’s meeting and | wanted to write and comment on how well the meeting was managed. You and
your staff are to be commended for a well run meeting. | think many of the concerns of residents was heard and those
in favor of the permit being granted to Walan SCP, LLC also had a chance to voice their opinion and/or provide
information germane to the decision before DNREC. As technical manager of cementitious materials for Keystone
Cement Company, Bath, PA, | have seen demand for GGBFS grow rapidly over the 40 years | have been in the

business. Today, demand exceeds world supply and the primary reason this is so is the 1 for 1 mitigation of greenhouse
gas emissions that tend to offset CO? emissions resulting from the manufacturing of Portland cement. This proposed
manufacturing facility, once producing at full capacity will eliminate CO? emissions of approximately 160,000 tons per
year. As if this is not sufficient reason to embrace GGBFS technology, Slag makes good concrete better. It makes
highways and bridges more durable and stronger, more resistant to the rigors of our environment. The use of GGBFS
and other supplementary cements are mandated by the Federal government procurement policies in all Federally
funded projects where such materials are available.

I have known Anil Bhadsavle and Lisa Dharwadkar, principals of this new venture for the past several years. | have also
acted as a slag consultant to Anil and together we did considerable research to assemble the right raw material sources
and state-of-the-art process equipment capable of producing a quality finished product with the least possible
environmental impact. Both Anil and Lisa are responsible owners and of good character.

Thank you for the opportunity to voice my comments to support this permit application.

Best regards,

Fred J. Croen

Technical Services Manager
Keystane Cement Company
(610) 844-4684

A Division of .....

& elementia



Klotz, Bradley A. (DNREC)

From: Rick Beringer <rberinger@duffnet.com>

Sent: Friday, January 18, 2019 3:49 PM

To: Klotz, Bradley A. (DNREC); Mattio, Karen (DNREC); Marconi, Angela D. (DNREC)
Cc: Lisa Dharwadkar

Subject: WALAN Construction Permit Application - Response to Public Hearing Comments
Attachments: 8850ED.0119-WALAN RESPSONSE TO PUBLIC HEARING COMMENTS.pdf

Brad, Karen and Angela:

Please find the attached file that contains WALAN's response to comments made during the November 20, 2018 Public
Hearing for the construction permit application or comments submitted to DNREC's Hearing Officer prior to December
31, 2018, while the Administrative Record was open. | will be sending you a hard copy of the response document by
regular mail as well.

Rick
M. Richard Beringer, P.E., LEED AP Duffield Associates, Inc.
Principal/Senior Consultant 5400 Limestone Rd.
Wilmington, DE 19808 e’
P (302) 239.6634 MARVIN & GILMAN
DUFFIELD F (302) 239.8485 SUPERSTARS o
ASSOCIATES www.duffnet.com
Soll, Water & the Envirenment DE - PA - MD - NJ
“Enhancing our community one project at a time.” A Women-Owned Business Enterprise

Please consider the environment before printing this E-Mail
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March 5, 2019
EXHIBIT

Mr. Bradley A. Klotz

State of Delaware

Department of Natural Resources
and Environmental Control

Division of Air Quality

100 West Water Street, Suite 6A

Dover, DE 19901

RE  Project No. 8850.ED
WALAN Specialty Construction Products, LLC
Air Permit Application Revisions
501 Christina Avenue
Wilmington, New Castle County, Delaware

Dear Mr. Klotz

Please find the attached air permit application, dated October 2018 and revised on

March 1, 2019. The revisions to the application primarily reflect a reduction in the proposed
silo bin vent discharge height and the limited throughput of the facility. The limitation of
throughput reduces forecasted annual emissions. The reduction in bin vent discharge height
does not adversely impact local air quality.

The air permit application pertains to the granulated blast furnace slag (GBFS) grinding facility
located in Wilmington, Delaware being proposed by WALAN Specialty Construction Products,
LLC (WALAN). The revisions to the air permit application were made following the State of
Delaware Department of Natural Resources and Environmental Control (DNREC)’s request to
limit the planned annual facility throughput of GBFS to 150,000 tons per year and the
applicant’s request to lower the height of the product storage silos, which in turn lowers the
planned discharge height of the silo bin vents.

The following changes were made to the original air permit application:

e AQM-1, item 28.2, Proposed Construction and Operating Schedule

e AQM-3.1,item 16.1, Stack Height Above Grade: changed the silo bin vent stack heights
to 66 feet above grade.

e AQM-3.1, Supporting Information: Provided an updated Site Plan reflecting a relocating
of the principal stationary operating equipment on site.

e AQM-3.7,item 18.1, Stack Height Above Grade: changed the silo bin vent stack heights
to 66 feet above grade.

AQM-3.7, Supporting Information: Provided an updated General Configuration of
Storage Silos drawing provided by the manufacturer.

Enhancing our community one project at a time
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March §, 2019

Page 2

* AQM-4.6, Silo Bin Vents Baghouse Application, item 38.1, Stack Height Above Grade:
changed the stack height for the silo bin vents to 66 feet above grade.

AQM-5, Emissions Information Application and Emissions Calculations: updated
application form and calculation tables to account for the limited throughput of
150,000 tons of GBFS per year.

AQM-5, SCREEN3 Dispersion Modeling: Revised the model run for the Particulate
Matter (PM) and PM10 emissions from the silo bin vents to account for the change in
stack height from 85 to 66 feet above grade.

If you should have any questions regarding the revised air permit application, please contact M.
Richard Beringer, P.E. of Duffield Associates at (302) 239-6634 or via electronic mail at
rberinger@duffnet.com. On the behalf of WALAN, thank you for your prompt attention to the
application. Duffield and WALAN look forward to receiving a copy of the draft construction
permit.

Very truly yours,

DUFFIELD ASSOCIATES, INC.

Z

M. Richard Beringer, P.E., LEED AP
Senior Environmental Consultant

MRB:bac
8850ED.0319-Revised Application Cover Letter

Enclosure:  Air Permit Application for a Granulated Blast Furnace Slag (GBFS) Grinding
Facility
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501 Christina Avenue
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October 2018
(Revised March 1, 2019)

Prepared by:

Duffield Associates, Inc.
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Wilmington, Delaware 19808
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DNREC - Division of Air Quality )
Application to Construct, Operate, or Modify F%r:; : 1Q|:)/|f ;
Stationary Sources

Administrative Information

One original and one co Application Forms Should Be Mailed To:
n of Air Quality
100 West Water Street, Suite 6A
Dover, DE 19904

All Checks Should Be Made Payable To:
State of Delaware

Company Name: WALAN Specialty Construction Products, LLC
2. Company Mailing Address: 719 Tarrtown Road

City: Adrian State: PA Zip Code: 16210
3. Site Name: Walan Specialty Construction Products, LLC

4, Site Mailing Address: 501 Christina Avenue
(if different from above)

City: Wilmington State: DE Zip Code: 19801
5 Physical Location of Site: 501 Christina Avenue

(if different from above)

City: Wilmington State: DE Zip Code: 19801

6. Site Billing Address: 719 Tarrtown Road

(if different from above)

City: Adrian State: PA Zip Code: 16210
7. Air Quality Management Fagility ID Number:

8 Site NAICS Code): 327992
(list all that apply

9 Site SIC Code: 3285
(list all that apply)

10. Site Location Coordinates Latitude: 39 °43 37’
Longitude: 75 ° 32’ 08"

11. Is the Facility New or Existing? XINEW [] EXISTING
If the Facility is an Existing Facility, Complete the Rest of Question 11 If Not, Proceed to Question 12
11.1. Does the Facility Have Active Air Permits? ] YES X NO

12. Is this Application For New Equipment or a Modification to Existing Equipment?
X New Equipment
Modification of Existing Equipment
Other (Specify):

If the application is for the modification of existing equipment, complete the rest of Question 12. If not,
to 13.

Final Application — Version 12 created 9-18-17



DNREC - Division of Air Quality )
Application to Construct, Operate, or Modify Fgr;g ? g 'c\)/:c;
Stationary Sources

12.1. Does the Equipment Have an Active Air Permit? [JYES INO
If the equipment has an active air permit, complete the rest of Question 12. If not, proceed to Question 13.
12.2. Permit Number of Existing Equipment:

13.  Status of Equipment Being Applied For: Natural Minor Source
] Synthetic Minor Source
[] Major Source
[] Federally Enforceable Restrictions

4. Facility Status:  [X] Natural Minor Facility [ ] Synthetic Minor Facility ] Major Facility
If the facility 1s a Major Source, complete the rest of Question 14. If not, proceed to Question 15.
14.1. Responsible Official Name

14.2. Responsible Official Title

15.  Name of Owner or Facility Manager: Anil Bhadsavle
16.  Title of Owner or Facility Manager: President

17 Permit Contact Name: M. Richard Beringer

18 Permit Contact Title: Senior Project Manager

19.  Permit Contact Telephone Number: 302-239-6634
20.  Permit Contact Fax Number: 302-239-8485

21 Permit Contact E-Mail Address: rberinger@duffnet.com
22.  Billing Contact Name: Lisa Dharwadkar

23.  Billing Contact Title: Vice President

24.  Billing Contact Telephone Number: 724-545-2300
25.  Billing Contact Fax Number:

26.  Billing Contact E-Mail Address: lisa.walanscp@gmail.com

27 When Will the Proposed Construction/Installation/Modification Occur: 06/01/201 9

28.  Proposed Operating Schedule: 24 hours/day 7 days/week 52 weeks/year

28.1 s There Any Additional nformation Regarding the Operating Schedule? X YES []NO
If YES, complete the rest of Question 28. If NO, proceed to Question 29.

Final Application — Version 12 created 9-18-17



DNREC - Division of Air Quality )
Application to Construct, Operate, or Modify Fc;rarr;: gn;nf;
Stationary Sources

28.2

29. |s the Facility Located in the Coastal Zone? [JYES [XINO
If the facility is located in the Coastal Zone complete the rest of Question 29. If not, proceed to Question 30.

29.1 Is a Coastal Zone Permit Required for Construction or

Operation of the Source Being Applied for? L1YES DINO

Attach a copy of the Coastal Zone Determinati  if it has not been submitted
If a Coastal Zone Permit is the rest of Question 29. If not, proceed to Question 30.
20.2 Has a Coastal Zone Permit Been Issued? OyYes [INO

Attach a copy of the Coastal Zone Permit if it has not been previously submitted

30 Parcel Zonng W1 Waterfront Manufacturing (See Zoning nformation)

Attach Proof of Local Zoni if it has not been submitted

31  Is the Appropriate Application Fee Attached? XIYES [INO

32. s the Advertising Fee Attached? X YES CONO
For help determining your application and advertising fees see:

Attach the appropriate fees. Note that will not be considered complete if the appropriate fees are not included.
33 |s a Cover Letter Describing the Process Attached? XYES [INO

Attach a brief cover letter describing your Application.

Final Application — Version 12 created 9-18-17



DNREC - Division of Air Quality )
Application to Construct, Operate, or Modify Floararr; ? Slc\)/:';
Stationary Sources

If the Facility is a New Facility complete Question 34. If not, proceed to Question35.

34. s a Copy of the Applicant Background Information <
Questionnaire on Record at the Department? LIYEs NO

If NO, complete the rest of Question 34. If YES, process to Question 35.

34.1 Is a Copy of the Applicant Background Information
Questionnaire Attached? D YES [INo

For a copy of the Applicant Background Information Questionnaire see

Attach a copy of the Applicant Background Information Questionnaire if applicable.
35.  Check Which Application Forms are Attached:

AQM-1 L]AQM-3.4 [JAQM-3.9 [JAQM-3.14 [JAQM-4.4 AQM-4.9 [JAQMm-6
X AQMm-2 []AQM-3.5 AQM-3.10 []AQM-3.15 []JAQM-4.5 AQM-4.10

X AQM-3.1  [JAQM-3.6 AQM-3.11  [JAQM-4.1 X AQM-46 []AQM-4.11

LJAQM-32 [X AQM-3.7 AQM-3.12 AQM-4.2 L]AQM-4.7 []JAQM-4.12

[JAQm-3.3 [JAQM-38 []AQM-3.13 AQM-4.3 [JAQM-4.8 [X AQM-5

36.  Check Which Documents are Attached:

L] Coastal Zone Determination

[] Coastal Zone Permit

X Proof of Local Zoning

Application Fee

Advertising Fee

X Applicant Background Information Questionnaire

37 Do You Consider Any of the Information
Submitted With this ~ cation Confidential? 1 YES ~ XINO
For help on how to submit a confidentiality claim see

If a Claim of Confidentiality is made it MUST meet the requirements of Section 6 of DNREC’s Freedom of Information (“FOIA™)
Regulation at the time the ication is submitted.

Final Application — Version 12 created 9-18-17
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Application to Construct, Operate, or Modify Fgg;; : ?zﬂf ;
Stationary Sources

or

One Original and One Copy n Forms Should Be Mailed To:

D ality
100 W. Water Street, Suite 6A
Dover, Delaware 19904

All Checks Should Be Made Payable To:
State of Delaware

Final Application — Version 12 created 9-1 8-17
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Local Truck Routes
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Locations of Potential Future Customers
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C\W of ]mingtoll

MICHAEL S. PURZYCKI
Mayor

March 6, 2018

Mr. Ali Mirzakhalili, P.E.

DNREC Division of Air Quality
State Street Commons

100 West Water Street- Suite 6A
Dover, DE 19904

Re: 501 Christiana Avenue

Dear Mr. Mirzakhalili:

Please be advised that the subject property is located in an area zoned W-1 and that the proposed use
of the premises for a granulated blast furnace slag grinding operation is permitted as a matter of right

per Wilmington City Code section 48-336(b)(1).

If | can be of further assistance with this matter, please don’t hesitate to call or write.

G. DiPinto
ning Manager
Department of Licenses & Inspection
(302)-576-3040

cc: Craig R. Holdefer

LOUIS L. REDDING CITY/COUNTY BUILDING « 800 FRENCH STREET + WILMINGTON, DELAWARE - 19801-3537
WWW.WILMINGTONDE.GOV
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INTRODUCTION TO AQM-3.1: GENERIC PROCESS
EQUIPMENT APPLICATION

Form AQM-3.1 provides general technical information and descriptions of the facility’s processes.
The form identifies the raw material inputs and products which are granulated blast furnace slag
(GBFS) and ground granulated blast furnace slag (GGBFS), respectively. A material safety data
sheet (MSDS) is provided for the GBFS which is representative of the product GGBFS given that
the composition of the material is not altered during the grinding process. The stack
information is included which summarizes the height and width of the baghouse and bin vent
exhaust stacks, stack exit gas temperature and gas flow rate, and other parameters. All
technical parameters can be found in the equipment information documents provided as
supporting information in AQM-3.1, AQM-3.7, and AQM- 4.6. A glossary of technical terms
used in this section is provided below.

Baghouse — an air pollution control device that separates particulates from exhaust gas and
collects the separated particulates to keep them from being discharged to the atmosphere.

Actual Cubic Feet per Minute — (ACFM) a unit of volumetric flow that is provided
by manufacturers of fans and compressors. The actual volumetric flow is determined with
reference to inlet conditions of the gas.



DNREC - Division of Air Quality

.. . Form AQM-3.1
Application to Construct, Operate, or Modify
. Page 1 of 6
Stationary Sources
Generic Process Equipment Application
If you are using this form electronically, press F1 at any time for help
General Information
1. Facility Name: WALAN Specialty Construction Products, LLC
2. Equipment ID Number: GBFS Handling, Grinding and Storage
3 Provide a brief description of Equipment or Process: GBFS is received from the Port of Wilmington
by truck, stockpiled, and fed by front-end loader, via a hopper, to the "Ready2Grind"
grinding/drying equipment. The ground GBFS is fed by bucket elevator to two - 1,100 ton
storage silos equipped with bin vents that remove particulates from the air. The fine dust
particles are captured by a baghouse during grinding and drying. Finally, the ground GBFS is
loaded into enclosed trucks through dustless loadout chutes controlled by cartridae filters.
4. Manufacturer: See supporting equipment information attached in AQM-4.6
5. Model
6. Serial Number:
Raw Material Information
7. Raw Materials Used in Process

If there are more than four Raw Materials used, attach additional copies of this page as needed.
Raw Material Used CAS Number

7.1 Granulated blast N/A

furnace slaa (GBFS) 30 tons/hour

7.2.
7.3.

7.4.

Attach a copy of all calculations made to support the data in the table above.
Attach a Material Safety Data Sheet (MSDS) for each Raw Material used.
Products Produced Information

8. Products Produced
If there are more than four Products Produced, attach additional copies of this page as needed.

Production Rate

Product Produced CAS Number (include units)
Ground GBFS
8.1 (GGBFS) N/A 30 tons/hour
8.2.
8.3

Final Application — Version 4 created 4.8.13

MSDS Attached?
XIYES [INO
[OYES [INO
[JYES []INO
L1YES [INO
MSDS Attached?
XIYES []NO
LJYES [INO
[Jyes [INO



DNREC - Division of Air Quality )
Application to Construct, Operate, or Modify Forrgagglgl o:?‘.;
Stationary Sources

Products Produced Information

8.4. CJYyeEs [NO

Attach a copy of all calculations made to support the data in the table above.
Attach a Material Safety Data Sheet (MSDS) for each Product Produced.

9. Byproducts Generated

If there are more than four Byproducts Generated, attach additional copies of this page as needed.
Generation Rate

CAS Number (include units) MSDS Attached?
9.1 CJYES [INO
9.2 OYyes [INO
9.3. (JYES [INO
9.4. CJYES [INO

Attach a copy of all calculations made to support the data in the table above.
Attach a Material Safety Data Sheet (MSDS) for each Byproduct Generated.

General Information
10. Manufacturer's Rated Capacity or Maximum Throughput of Equipment or Process 30 tons/hour

11.  Describe Important Manufacturer Specifications and/or Operating Parameters for Equipment or
Process: The "Ready2Grind" system consists of one (1) feed hopper, two (2) bucket elevators,
one (1) mill used to dry and grind the GBFS, and one (1) baghouse used for air pollution control
and product recovery. The natural gas-fueled heater on the mill has a gas firing rate of 7,240
cubic ft/hour The ground GBFS from the system is conveyed via a bucket elevator to two
product silos controlled by bin vents where it is then loaded into enclosed trucks for shipment
through dustless loadout chutes controlled by cartridge fi

Attach the Manufacturer’s Specification Sheet(s) for the equipment or process.

Control Device Information

12. Is an Air Pollution Control Device Used? X YES []NO

If an Air Pollution Control Device is used, complete the rest of Question 12. If not, proceed to Question 13.
12.1. s Knockout Used? JYES XINO

If YES, complete Form AQM-4.11 and attach it to this application.

12.2. |s a Settling Chamber Used? 0 YES XINO

If YES, complete Form AQM-4.10 and attach it to this application.

12.3. Is an Inertial or Cyclone Collector Used? JYES XINO

If YES, complete Form AQM-4.5 and attach it to this application.
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Control Device Information

12.4. |s a Fabric Collector or Baghouse Used? X YES [INO
If YES, complete Form AQM-4.6 and attach it to this application.

12.5. Is a Venturi Scrubber Used? CJYES XINO
If YES, complete Form AQM-4.8 and attach it to this application.

12.6. |s an Electrostatic Precipitator Used? [JYES XINO
If YES, complete Form AQM-4.7 and attach it to this application.

12.7. s Adsorption Equipment Used? O YES XINO
If YES, complete Form AQM-4.2 and attach it to this application.

12.8. Is a Scrubber Used? [1YES XINO
If YES, complete Form AQM-4.4 and attach it to this application.

12.9. Is a Thermal Oxidizer or Afterburner Used? [1YES XINO
If YES, complete Form AQM-4.1 and attach it to this application.

12.10.1s a Flare Used? [JYES XINO
If YES, complete Form AQM-4.3 and attach it to this application.

12.11.1Is Any Other Control Device Used? [(JYES XINO
If YES, attach a copy of the control device Manufacturer’s Specification Sheet(s).

If any other control device is used, complete the rest of Question 12. If not, proceed to Question 13.
12.12. Describe Control Device:

12.13. Poliutants Controlled: [] VOCs [[JHAPs [JPM [JPMio [] PM2s []NOx [] SOx [] Metals
] Other (Specify):

12.14. Control Device Manufacturer:

12.15. Control Device Model

12.16. Control Device Serial Number:

12.17. Control Device Design Capacity:

12.18. Control Device Removal or Destruction Efficiency:

Stack Information

13  How Does the Process Equipment Vent:

(check all that apply)

] Directly to the Atmosphere

Xl Through a Control Device Covered by Forms AQM-4.1 through 4.12

[1 Through Another Control Device Described on This Form
If any of the process equipment vents directly to the atmosphere or through another control device described
on this form, proceed to Question 14. If the process equipment vents through a control device, provide the
stack parameters on the control device form and proceed to Question 18.

14.  Number of Air Contaminant Emission Points: Seven

If there are more than three Emission Points, attach additional copies of this page as needed

Final Application — Version 4 created 4.8.13
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Stack Information
For the first Emission Point
156.  Emission Point Name: EP-3 "Ready2Grind” Baghouse

16.1. Stack Height Above Grade: 83 feet
15.2. Stack Exit Diameter: 3 feet

(Provide Stack Dimensions If Rectanaular Stack)

15.3. Is a Stack Cap Present? [ ] YES XINO

15.4. Stack Configuration [X] Vertical | | Horizontal | | Downward-Venting
(check all that apply) [] Other (Specify):

15.5. Stack Exit Gas Temperature: 204.8 °F

15.6. Stack Exit Gas Flow Rate: 10,463 ACFM

15.7. Distance to Nearest Property Line: to the railroad tracks - about 125 feet

15.8. Describe Nearest Obstruction: Large 150" x 675" building to the west

15.9. Height of Nearest Obstruction: about 50 feet

15.10. Distance to Nearest Obstruction: about 235 feet

15.11. Are Stack Sampling Ports Provided? 1YES XINO

For the second Emission Point. If there is no second Emission Point, proceed to Question 18.
16. Emission Point Name: EP-4 and EP-5 Silo Bin Vents with cartridge filters

16.1. Stack Height Above Grade: 66 feet
16.2. Stack Exit Diameter: 1.02 feet

(Provide Stack Dimensions If Rectanaqular Stack)
16.3. Is a Stack Cap Present? []YES XINO

16.4. Stack Configuration | | Vertical [X] Horizontal | | Downward-Venting
(check all that apply) (1 Other (Specify):

16.5. Stack Exit Gas Temperature: Ambient °F

16.6. Stack Exit Gas Flow Rate: 4000 ACFM

16.7. Distance to Nearest Property Line: about 50 feet

16.8. Describe Nearest Obstruction: Large 150' x 675" building to the west
16.9. Height of Nearest Obstruction: about 50 feet

16.10. Distance to Nearest Obstruction: about 325 feet

16.11. Are Stack Sampling Ports Provided? [JYES XINO

For the third Emission Point. If there is no third Emission Point, proceed to Question 18.

17  Emission Point Name EP-6 and EP-7 GGBFS Loadout Chutes - dustless loadout with cartridge
filters

17.1. Stack Height Above Grade: about 22 feet
17.2. Stack Exit Diameter: 0.667 feet

(Provide Stack Dimensions If Rectanaular Stack)

17.3. Is a Stack Cap Present? [ ]YES XINO
17.4. Stack Configuration: [X] Vertical [ ] Horizontal [] Downward-Venting
Final Application — Version 4 created 4.8.13
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Stack Information

(check all that apply) L] Other (Specify):
17.5. Stack Exit Gas Temperature: ambient °F
17.6. Stack Exit Gas Flow Rate: 1400 ACFM
17.7. Distance to Nearest Property Line: about 50 feet
17.8. Describe Nearest Obstruction: Large 150" x 675" building to the west
17.9. Height of Nearest Obstruction; about 50 feet
17.10. Distance to Nearest Obstruction: about 325 feet

17.11. Are Stack Sampling Ports Provided? (] YES XINO
18  WIll Emissions Data be Recorded by a Continuous Emission Monitoring []YES [XNO
System?

If Yes, attach a copy of the Continuous Emission Monitoring System Manufacturer’s Specification Sheets

IFYES, complete the rest of Question 18. If NO, proceed to Question 19.

18.1. Pollutants Monitored: | | VOCs | | HAPs | {PM |l PMio []PM2s [ ] NOx []SOx []Metals
1 Other (Specify):

18.2. Describe the Continuous Emission Monitoring System:

18.3. Manufacturer;

18.4. Model

18.5. Serial Number

18.6. Will Multiple Emission Units Be Monitored at the Same Point? [JYES [ NO
If YES, complete the rest of Question 18. If NO, proceed to Question 19.

18.7. Emission Units Monitored:

18.8. Wiill More Than One Emission Unit be Emitting From the Combined Point At ] YES [JNO
Any Time?

If YES, complete the rest of Question 18. If NO, proceed to Question 19.
18.9. Emission Units Emitting Simultaneously:

19.  Are You Requesting Any to Avoid
Maijor Source Status, Minor New Source Review, MACT, NSPS, CJYES XINO
etc.?

If YES, complete the rest of Question 19. If NO, proceed to Question 20.
19.1. Describe Any Requested Emission Limitations:

Final Application — Version 4 created 4.8.13
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20. Are You Requesting Any to Avoid
Major Source Status, Minor New Source Review, MACT, NSPS, O YES XINO
etc.?

If YES, complete the rest of Question 20. If NO, proceed to Question 21
20.1. Describe Any Requested Operating Limitations:

Additional Information

21.  Is There Any Additional Information Pertinent to this Application? [X] YES [] NO

If YES, complete the rest of Question 21

21.1. Describe: About 80 - 85% of the exhaust gases passing through the grinder/dryer are
recirculated.

Final Application — Version 4 created 4.8.13
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ODULAR SYSTEM



Pfeiffer's modular mill solution enables flexible use in any
place, bringing cement producers closer to their customers.
This compact system is suited to producing all types of
cement - perfect for local cement producers and market ent-
rants as well as for large construction companies aiming to
expand their position by manufacturing cement on the spot.

The ingenious design allows the ready2grind plant to be
transported and mounted fast and efficiently with manage-
able costs - making it the perfect concept to respond rapidly
to the changing needs of the local cement markets.

» highest reliability, proven concept » cement of any desired type
» cost-efficient transportation in standard » efficient VRM operation
container dimensions » different plant sizes available
» rapld delivery, installation and commissioning » compact modular design
» highest operational availability with » flexible feed system
moderate investment » pre-assembled in standardized
> immediate market entry, short container dimensions
amortization, reduced investment risk » perfect for small-scale production
» maximum flexibility, to react to changing » also available for other material such

market requirements at short notice as limestone, gypsum, coal or similar



With Its extraordinarily compact and modular design, the ready2qrind system Is preassembled for
transportation in standard container dimensions. The grinding process Is the same as that of bigger
Pfelffer grinding plants. The above flow sheet shows the process of cement grinding as an example,

Clinker and additives are ground, drled, and classifled in the Pfeiffer vertical mill. Product quality and
fineness can be set within wide limits (up to 6,000 cm?/g Blaine). The ground and drled product Is
separated from the process gas in a filter for entire dust collection which Is followed by a fan. Downstream
of the fan, the volume flow is divided: part of it is returned to the mill while the remainder s evacuated
through the exhaust gas chimney.



The design of the ready2grind system Is based on the Pfelffer vertical roller mill technology approved
across the globe and on the decade-long experience in developing Innovative mill technologies. The
Pteiffer vertical roller mill at the core of the ready2grind solutlon guarantees the highest level of
operational rellabllity.

Benefits of Pfeiffer vertical roller mlilis:

# lower electrical power consumption: up to 40 % compared to ball milis

» few ancillaries required, little to no building volume compared to other systems
» maximum availability: minimum maintenance downtime

» very quick product change-over

» low vibration level

» grinding, drying and classifying, all in one machine

GEBR. PFEIFFER ready2grind - performance table
R2G1800C-4 / R2G 2500 C-4

Product Portland Cement Limestone Cement Ground granulated

CEM1 CEMII/B-L blast-furnace slag
(GGBFS)

Fineness acc. to Blaine 3300 4000 4000 S000 3800 4500

Grindability kWh/t 18 22 15 19 23 27

Production rate t/h 25/60 20/50 30/72 23/571 2/41 18/44

Max feed grain size mm 35/50

Approx. yearly productlon rate t/a up to 200,000 / up to 450,000

Installed mill motor power kw 560 /1260

Total installed power kw about 1200 / about 2300



Installation procedure



SCOPE OF EQUIPMENT AND SERV CE SUPPLY

A. BASE PLANT MODULES

A Feed material dosing and feed hoppers
A.2 Material feeding to mill
A.3 Mill, classifier and ancillaries
A.4 Process filter, hot gas generator and fan
A.5 Electrical controls and drives
B. OPTIONAL EQUIPMENT MODULES
B.1 Product transport and storage silos
B.2 Packing and truck loading
B.3 Bulk loading equipment
B.4 Laboratory equipment
B.5 Fuel storage
8.6 Intermediate storage silos
B.7 Transformer station
C. OPTIONAL SERVICE MODULES
C.1 Operator training
C.2 Maintenance training
C.3 Service contracts
Gebr. Pleiffer SE Gabr. Pfelffer Inc., USA

Barbarossastr. 50-54

67655 Kalserslautern, Germany
Tel.: +49 63141610

Fax: +49 631 4161290
info®gebr-pfeiffer.com

www.gebr-pfelffer.com

Tel.: 1954 668 2008
coesch@gebrpfeifferinc.com

Gebr, Pfelffer (India) Private Ltd.
Tel.; +91120 618 8900
ssvason@pfeifferindia.com

Gebr, Pfelffer Grinding Technology
(Beljing) Co., Ltd, China

Tel.; +86 106 590 7008
xudeyu®pfeiffer-china.com

Tel.: +55 11 3255 2681
acruz®gebrpfeifferinc.com

Gebr, Plelffer Egypt LLC
Tel.: +20 224 194 575
nagul.fam®teg-eg.com

Raglonal Office Gebr. Pfelffer SE,
Malaysia

Tel.: +60 12 777 6441
timothy.burden@gebr-pfeilfer.com

15105.0LEN
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Serial number:HNB053
Date created: 2015/1/1
Date of the latest revision:2017/1/1

Third edition
Safety Data Sheet
Section 1: Chemical Product and Company Information
1.1 Product name Granulated blast furnace slag
1.2 Company information
Manufacturer (Chiba) Slag Dept, East Japan Works, JFE Steel Corporation
Address Kawasaki-cho, 1-banchi, Chuo-ku, Chiba-city, Chiba, 210-0868, Japan
Seller and contact point  JFE Mineral Company, Ltd. Planning Dept. Iron and Steel Division
Address 5th Floor, Sumitomofudosan Shibakoen First Bldg, 8-2 Shiba, 3-chome

Minato-ku, Tokyo 105-0014 Japan

Phone +81-3-5445-5213
Fax +81-3-5445-5222
Emergency contact Planning Dept. Iron and Steel Division +81-3-5445-5213

1.3 Recommended use Raw material for cement industry, civil engineering

Section 2: Hazards Identification
2.1 GHS classification
This product does not meet the requirement for classification as physical and chemical, health and
environmental hazards.
2.2 GHS label
Signal Words: No signal word

2.3 Other hazards

Dust of product can cause mechanical irritation to the eyes and respiratory system.

Leachate may show alkalinity of pH 9-11, after long-term contact with water.

Section 3: Composition and Information on Ingredients

3.1 Simple or Mixture Mixture compound

3.2 General or Chemical Name Blast furnace slag  CAS No. 65996-69-2

3.3 Component and content

Granulated blast furnace slag is an amorphous substance, but the following materials may crystallize in a

part.
Ingredient Concentration (% in mass) CAS No.
Melilite Not Confirmed -
Calcium silicate CaO=Si0, Not Confirmed 1344-95-2
3.4 Hazardous component categorized in GHS
Not applicable

Section 4: First-aid Measures
If inhaled: Remove victim to fresh air. If you feel unwell, consult a physician
If on skin: Immediately wash with water
If in eyes: Immediately rinse with clean water. If irritation persists, consult an ophthalmologist.
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If ingested: If you feel unwell, consult a physician.

Section 5: Fire-fighting Measures
This product is not flammable. Use fire foam, powder or carbon dioxide extinguishers in case of the risk
of fire. Use proper protective equipments and clothes for extinction.

Section 6: Accidental Release Measures

This product is solid. Recover by sweeping and collecting. However, if dust occurs, wear proper
protective equipments (e.g. protective gloves, glasses, masks, etc).

Take necessary measures if leachate from this product flows into surrounding water area (e.g. rivers,
lakes etc) and its pH becomes higher.

Section 7: Handling and Storage
7.1 Handling
Secure ventilation in case of handling indoor.
Wear proper protective equipments to avoid the contact onto eyes and skin, etc.
Wash face, hands and mouth etc with clean water after handling.
7.2 Storage
Care should be made so that dust does not occur during storage.
Care should be made so that leachate does not directly flow into surrounding water area (e.g. rivers, lakes
etc) because the leachate may show alkalinity.

Section 8: Exposure Control and Personal Protection
8.1 Control/ administrative exposure standards

Dust: E=3.0mg/m’ (without free silicic acid)
8.2 Threshold values (occupational exposure limits or biological exposure index)

Japan Society for Occupational Health (2015): 1 mg/m’® (2-class dust, inhalable dust)

4 mg/m® (2-class dust, total dust)

8.3 Protective equipments

Wear proper protective equipments (e.g. protective gloves, glasses, masks, etc) if generation of dust is
concerned while handling.
8.4 Engineering measures and hygiene measures

Use ventilating equipment as appropriate to reduce the threshold value in case of handling indoor.

Section 9: Physical and Chemical Properties
9.1 Information on basic physical and chemical properties

Appearance: Granulated, particle
Colour: Ash white
Odour: None
Melting point 1300 degree Celsius
PH: Leachate may show alkalinity of pH 9-11, after long-term contact with water
Mass of unit volume: 1.3-1.9 t/m’
Solubility: Low with water
9.2 Others

Product may consolidate due to latent hydraulicity in case of long-term storage with the presence of
moisture.

Section 10: Stability and Reactivity
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This product is stable under normal storage and handling condition, and may consolidate in case of
long-term storage with the presence of water.

Leachate may show alkalinity of pH 9-11, after long-term contact.

This product is not classified as metal corrosive substance using data on similar slag. The corrosion rate
on metal surface of Aluminium and Steel test specimen exposed to Steelmaking slag were max 0.19 mm/year
and 0.06 mm/year, respectively, not exceed 6.25 mm/year, when tested in accordance with immersion
corrosion test of metal, the United Nations Manual of Tests and Criteria, part 3, section 37.

Section 11: Toxicological information

11.1 Information on toxicological effects
Dust of product can cause mechanical irritation to the eyes and respiratory system.
Leachate may show alkalinity of pH 9-11, after long-term contact.

Acute toxicity;, not classified (oral, dermal, inhalative)
Skin corrosion/irritation; not classified

Serious eye damage/irritation; not classified

Respiratory or skin sensitisation; not classified

Germ cell mutagenicity; classification not possible
Carcinogenicity; classification not possible
Reproductive toxicity; classification not possible
STOT-single exposure; not classified

STOT-repeated exposure; classification not possible

Aspiration hazard; classification not possible

11.1.1 Acute toxicity:

Method: OECD Guideline 423

Species: Rat, Crl:CD(SD)

Routes of exposure: oral

Dose: 2000 mg/kg

Exposure time: 14 days

Results: LD50 > 2000 mg/kg NSR

Method: OECD Guideline 436

Species: Rat, Crl:CD(SD)

Routes of exposure: inhalative

Substance: Steelmaking slag

Dose: 5.9 mg/LL

Exposure time: 4 hr

Results: LCS50 (powder) (4h) > 5.9 mg/L NSR
Data on similar slag was used to classify criteria.

Method: OECD Guideline 402

Species: Rat, Crl:CD(SD)

Routes of exposure; dermal

Dose: 2000 mg/kg

Exposure time: 14 days

Results: LD50 > 2000 mg/kg NSR

No acute inhalative toxicity was expected according to the absence of industrial disease data.
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11.1.2 Skin corresion/irritation

Method: OECD Guideline 404

Species: Japanese white rabbit

Substance: Air-cooled blast furnace slag

Dose: 0.5 g

Exposure time: 1, 24, 48, 72 hr

Results: not irritant NSR

No irritant effect was expected according to the several rabbit experiment of Air-cooled BF slag in “ECHA
CHEM?”, Information.

11.1.3 Serious eye damage/irritation

Method: OECD Guideline 405

Species: Japanese white rabbit

Substance: Air-cooled blast furnace slag

Dose: 0.1 g

Exposure time: 1, 24, 48, 72 hr

Results: not irritant NSR

No irritant effect was expected according to the several rabbit experiment of Air-cooled BF slag in “ECHA
CHEM?”, Information.

11.1.4 Respiratory or skin sensitisation;

skin sensitisation

Method: OECD Guideline 406

Species: Dunkin-Hartley guinea pig

Substance: Blast furnace slag

Results: not sensitive ECHA

respiratory sensitisation
No respiratory sensitisation was expected according to the absence of industrial respiratory disease data.
Respiratory sensitisation data was not available in animal experiment because of technically impossibility.

11.1.5 Germ cell mutagenicity;

Method: OECD Guideline 471

Species: Salmonella typhimurium, Echerichia coli

Substance: Blast furnace slag

Results: Negative in Ames tests, in vitro ECHA
Based on above data, the classification criteria are not met.

11.1.6 Carcinogenicity; no data available

Air-cooled BF slag was not specifically listed as carcinogens by the National Toxicology Program (NTP), the
Occupational Safety and Health Administration (OSHA), or the International Agency for Research on Cancer
(IARC).

11.1.7 Reproductive toxicity; no data available

11.1.8 Specific Target Organ Toxicity (STOT) -single exposure;



Method: OECD Guideline 423

Species: Rat, Crl:CD(SD)

Routes of exposure: oral

Dose: 2000 mg/kg

Exposure time: 14 days

Specific target organ: intrapleural organs, intraperitoneal organs

Results: No abnormalities were macroscopically observed at necropsy in any animals.  NSR

Method: OECD Guideline 436

Species: Rat, Crl:CD(SD)

Routes of exposure: inhalative

Substance: Steelmaking slag

Dose: 5234 mg/m?

Exposure time: 4 hr

Specific target organ: intrapleural organs, intraperitoneal organs

Results: No abnormalities were macroscopically observed at necropsy in any animals.  NSR

Method: OECD Guideline 402

Species: Rat, Crl:CD(SD)

Routes of exposure: dermal

Dose: 2000 mg/kg

Exposure time: 14 days

Specific target organ: intrapleural organs, intraperitoneal organs

Results: No abnormalities were macroscopically observed at necropsy in any animals.  NSR

11.1.9 Specific Target Organ Toxicity (STOT)-repeated exposure; no data available
No STOT was expected according to the absence of industrial disease data in specific organ.

11.1.10 Aspiration hazard; no data available
No aspiration hazard was expected according to the absence of industrial disease data.

Section 12: Ecological Information
12.1 Toxicity
Acute (short-term) toxicity; not classified
Chronic (long-term) toxicity; not classified as Category 1, 2, 3

12.1.1 Acute (short-term) toxicity;

Fish:

Method: OECD Guideline 203

Species: Leuciscus idus

Dose: 100 mg/1

Exposure time: 96 hr

Results: LC50 > 100 mg/1 NSR

Crustacea:

Method: OECD Guideline 202
Species: Daphnia magna
Dose: 100 mg/1

PageS of 7
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Exposure time: 48 hr
Results: EC50 > 100 mg/] NSR

Algae:

Method: OECD Guideline 201

Species: Pseudokirchneriella subcapitata

Dose: 1. 10, 100 mg/1

Exposure time: 72 hr

Results: EC50 > 100 mg/1 NSR

12.1.2 Chronic (long-term) toxicity;

Crustacea:

Method: OECD Guideline 211

Species: Daphnia magna

Substance: Blast furnace slag

Dose: 48, 153, 488, 1563, 5000 mL mg/1

Exposure time: 21 d

Results: NOEC = 1563 mg/1 ECHA

Algae:

Method: OECD Guideline 201

Species: Pseudokirchneriella subcapitata

Dose: 1, 10, 100 mg/1

Exposure time: 72 hr

Results: NOEC = 100 mg/1 NSR

12.2 Persistence and degradability: not applicable

12.3 Bioaccumulative potential: no evidence for bioaccumulation potential.

12.4 Mobility in soil: no data available

12.5 Results of PBT and vPvB assessment: no data available.

12.6 Other adverse effects

Take necessary measures for the environment, because leachate may show alkali when this product contacts
with water.

No negative ecological effects are expected according to the present state of knowledge.

Section 13: Disposal Considerations

The water that contains these products needs to be treated in accordance with related laws and standards
(national, regional or local regulations).

Ask to certificated waste traders or local offices, and dispose appropriately in accordance with related
laws and standards.

Section 14: Transport Information
14.1 International transport information

United Nations Identification Number: Not applicable
Marine pollutant: Not applicable
14.2 Domestic transport information (Japan) Not applicable
14.3 Guideline for emergency (Yellow-card) number Not applicable

14.4 Specific measures for safe transport
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Make sure to prevent collapse of cargo piles.
Care should be made so that dust does not occur while transporting.
Pay attention to humidity and water leakage.

Section 15: Regulatory Information
Enforcement Order of the Industrial Safety and Health Law (Ordinance on Prevention of Hazards Due to
Dust): Dusty work
Pneumoconiosis Act: Dusty work
Working Environment Measurement Act:  Specific dusty work

Section 16: Other Information

References

Japan Society for Occupational Health (2015) Recommendation of Occupational Exposure Limits

Chemical Risk Information Platform (CHRIP) (2015) Globally Harmonized System (GHS) Classification
Database http://www.safe.nite.go.jp/ghs./list.html

ECHA: ECHA (European Chemicals Agency), website “ECHA CHEM?”, Information on Registered
Substances (2015).

NSR: Nippon Slag Association Report of Air-cooled blast furnace slag and Steelmaking slag

DISCLAIMER

This SDS has been prepared to Japan Industrial Standard JIS Z 7253:2012 and JIS Z 7252:2014 and based on the best available
information. However, it may not be sufficient in some cases. It is user's responsibility to modify or update any contents in this SDS
regarding information on hazardous properties and/or instruction for safe handling of the product when they would become available.

Precautionary measures in this SDS are only applicable for the normal handling conditions and it is necessary to take the

appropriate additional measures to ensure the safe handling depending on your specific conditions and situations.
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Japanese GBFS

Typical Spec

[tem Typical
CaO 38-45%
Si02 30-36%
Al203 12-18%

MegO 4-9%
MnO 1.5%max
FeO 1.8%max
TiO2 2.0%max
T.S 1.3%max
Moisture Content 10%max

Basicity

(CaO+MgO+AI202)/Si0z 1 7omin
Glass Content 95%min

Size Under 5mm 95%min



Result

We hereby certify that the average sample of the loaded cargo has been determined by the
chemical analysis and test results are as follows:

Item
CaO: 40.9
{qonvert MK into Mn203)
SiO2: 349 NazO: 0.27
AbkOs: 15.0 K20: 0.35
Fe;:05: 0.77 TiO:: 0.68
MgO : 5.61 P:0s: 0.02
80s: 0.14 LOI: 0.10
Moisture Contents 5.3 Chloride:  Less than 0.01
Glass Content : 98.7 Sulfur: 0.84

Method : JIS R5202, RS211, A5011, Z2601 & Slag Industrial method.
JAPAN CO., LTD.

Marine Dept.
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STATE OF DELAWARE
DEPARTMENT OF NATURAL RESOURCES
AND ENVIRONMENTAL CONTROL
DivisioN OF WASTE AND HAZARDOUS SUBSTANCES
SOLID AND HAZARDOUS WASTE MANAGEMENT SECTION

89 KINGS HIGHWAY TeLEPHONE: (302) 739-2403
DoVER, DELAWARE 19901 Fax: (302) 739-5060
February 28, 2018

Mr. Michael D. Logan, Vice President
Compliance Plus Services, Inc.

455 Business Center Drive, Suite 150
Horsham, PA 19044

Subject: Permitting Determination of Production of Ground Granulated Blast Furnace Slag
Reference: =~ Walan Specialty Construction Products, LLC, File Code: 09.A

Dear Mr. Logan:

'The Department is in receipt of your email dated February 16, 2018 and exhibits provided during
our February 21, 2018 meeting, which were submitted on behalf of Walan Specialty
Construction Products, LLC (Walan), regarding solid waste permitting requirements for its
production of ground granulated blast furnace slag (GGBFS).

According to the information provided, the iron blast furnace slag is generated at the end of the
iron ore processing, when it is separated from the iron and remaining waste stream. Once
separated, the slag is rapidly quenched with fresh water and pelletized to produce a granular slag.
As Walan explained during our meeting, the iron ore processing facility invests in equipment in
order to produce the granular slag, which serves as a feedstock to Walan’s operations. Walan
proposes to grind the granular slag for use in concrete and as a replacement of Portland cement.
In addition to replacing another ingredient, GGBFS adds structural benefits when used in
concrete mixes.

While the Department has determined the slag is a solid waste, the granular slag has been
determined to be a recycled product. Walan purchases the recycled product as a feedstock in its
process. Therefore, on the basis of the information submitted by you and Walan, the SHWMS
has determined that as described, Walan’s activities do not require a Recycling Permit for its 501
Christiana Avenue operation in Wilmington. In the event Walan’s operations are modified from
those described in the information provided to the SHWMS by Walan or its representatives,
Walan must immediately contact the SHWMS for a re-evaluation of this permitting decision.

Delaware’s good nature depends en you!



Permitting Determination Letter: Walan Specialty Construction Products, LLC
Page Two of Two

If you have any questions, please feel free to contact Mindy Anthony at (302) 739-9403, option
8.

Environmental Program Manager
Solid and Hazardous Waste Management Section

JWS MBCA cr
MBCA18005

cc: Anil G Bhadsavle, Penn Mag, Inc. (email only)
Lisa Bhadsavle Dharwadkar, Penn Mag, Inc. (email only)
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Ground Granulated Blast Furnace Slag (GGBFS)
in DelDOT Standard Specifications 2016

Since 1988, DelDOT has required that portland cement be blended with GGBFS or fly
ash to combat Alkali-silica reaction (ASR). DelDOT’s Standard Specifications 2016 specifically
address and require GGBFS in the sections identified in the following table. Additionally,
specific plans, invitations to bid, and mix design reviews contain separate requirements for the
use of GGBFS, with the vast majority of portland cement mix designs approved by DelDOT
containing 40-50% GGBFS.

Section

208.02
1047.01.1

501.02
501.03.1

723.02

1020.01

1022.01
1022.03

1022.03.3

1022.06.5

Specification

Flowable Fill must contain a combination of portland cement, fine aggregate,
water, air entraining admixtures, chemical admixtures, and/or GGBFS, fly ash.

Portland Cement Concrete Pavement (PCCP) mix designs, including GGBFS,
must be submitted to Engineer for approval (specified in Section 1022
Concrete Production; Class B/SF for slip form paving and Class B for fixed
form paving).

Concrete barriers must be constructed using a blended portland cement
concrete with a minimum of 40% GGBFS.

GGBFS must be Grade 100 or 120 and conform to AASHTO M 302.

Portland Cement Concrete mix designs, including GGBFS, must be submitted
to Engineer for approval.

Design must include ASR mitigation steps, including one or a combination of
GGBFS, low alkali cement, blended hydraulic cement, silica fume, fly ash, or
lithium admixture.

Delivery time restrictions may be extended for portland cement blended with
GGBFS (thus exceeding the time permitted for non-blended portland cement).

Engineering properties that make GGBFS beneficial in concrete mixtures include

e Lower heat of hydration

e Slower strength gain providing better cold join control

e Requires less energy to produce than portland cement

e Resistant to sulfate and chloride

e Less porous

e Long-term cost savings due to better durability
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INTRODUCTION TO AQM-3.7: SILO APPLICATION

Form AQM-3.7 provides technical information for two 1,100 ton storage silos that will store
ground granulated blast furnace slag (GGBFS) prior to truck loading and distribution of
the product. The two silos are fed GGBFS by a bucket elevators. A proposed silo drawing
created by the manufacturer, Concrete Plants, Inc., is provided in the AQM-3.7 Supporting

below.

Baghouse — an air pollution control device that separates particulates from exhaust gas and
collects the separated particulates to keep them from being discharged to the atmosphere.

Actual Cubic Feet per Minute — (ACFM) a unit of volumetric flow that is provided
by manufacturers of fans and compressors. The actual volumetric flow is determined with
reference to inlet conditions of the gas.
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Application to Construct, Operate, or Modify Forglaggl:ﬂ o:i.g
Stationary Sources

Silo Application

If you are using this form electronically, press F1 at any time for help
General Information
1. Facility Name: WALAN Specialty Construction Products, LLC
Equipment ID Number: Two 1,100 Ton Storage Silos
Manufacturer: Concrete Plants, Inc.

Model

Serial Number:

o o &~ 0N

Silo Type: X Tower Silo
[] Bunker Silo
[1 Other (Specify)

7. Number of Compartments in Silo; One

8. Material Stored in Silo:

If there are more than three Materials Stored in the Silo, attach additional copies of this page as needed

Material
Ground granulated blast
8.1 furnace slag 175 tons/cubic foot
(GGBFS)
8.2 tons/cubic foot
8.3 tons/cubic foot

Attach a Material Safety Data Sheet (MSDS) for each Material Stored in the Silo.

9. Silo Storage Capacity: 1,100 tons

10.  Silo Loading Method: |_| Pneumatic | Vacuum
] Hydraulic [[] Other (Specify)
X Mechanical

11.  Maximum Rate of Silo Loading: 30 (projected)/ 70 (max) tons/hour
12. Is the Silo Equipped With a Pressure-Vacuum Relief Valve? [ ] YES [X NO

If YES, complete the rest of Question 12. If NO, proceed to Question 13.
12.1. Describe the Pressure Relief Valve Settings:

13.  Is the Silo Equipped With a System That Prevents Qverfilling? X YES [JNO

If YES, complete the rest of Question 13. If NO, proceed to Question 14.
13.1. Describe the Overfiling Prevention System: Level indicator used

Final Application — Version 4 created 4/9/13
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General Information
14. Is the Silo Equipped With a Silo Level Monitoring System? XIYES [INO

If YES, complete the rest of Question 14. If NO, proceed to Question 15.

14.1. Type of Level Indicator: Point
Continuous
Other (Specify)

15. Is the Silo Equipped With a Power/Control Panel with a High Level Indicator? X YES [1NO

Control Device Information
16. Is an Air Pollution Control Device Used? X YES []NO

If an Air Pollution Control Device is used, complete the rest of Question 16. If not, proceed to Question 17

16.1. Is Knockout Used? [ YES X NO
If YES, complete Form AQM-4.11 and attach it to this application.
16.2. Is a Settling Chamber Used? [1YES XINO

If YES, complete Form AQM-4.10 and attach it to this application.

16.3. Is an Inertial or Cyclone Collector Used? [1YES XINO
If YES, complete Form AQM-4.5 and attach it to this application.

16.4. Is a Fabric Collector or Baghouse Used? X YES []NO
If YES, complete Form AQM-4.6 and attach it to this application.

16.5. Is a Venturi Scrubber Used? [0 YES XINO
If YES, complete Form AQM-4.8 and attach it to this application.

16.6. Is an Electrostatic Precipitator Used? ] YES XINO
If YES, complete Form AQM-4.7 and attach it to this application.

16.7. Is Any Other Control Device Used? []1YES XINO
If YES, attach a copy of the Control Device Manufacturer's Specification Sheets.

If Any Other Control Device is used, complete the rest of Question 16. If not, proceed to Question 17
16.8. Describe Control Device:

16.9. Pollutants Controlled:  [JHAPs [ PM []PMio [] PMzs [] Metals [] Other (Specify)
16.10. Control Device Manufacturer:

16.11.Control Device Model

16.12. Control Device Serial Number:

16.13. Control Device Design Capacity

16.14. Control Device Removal or Destruction Efficiency:

Final Application — Version 4 created 4/9/13
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Stack Information

17  How Does the Process Equipment Vent:

(check all that apply)

[] Directly to the Atmosphere

X Through a Control Device Covered by Forms AQM-4.1 through 4.12

[_1 Through Another Control Device Described on This Form
If any of the process equipment vents directly to the atmosphere or through another control device described
on this form, proceed to Question 18. If the process equipment vents through a control device, provide the
stack parameters on the control device form (AQM-4 Series) and proceed to Question 19.

18. Emission Point Name: EP-4 and EP-5
18.1. Stack Height Above Grade: 66 feet
18.2. Stack Exit Diameter: 1.02 feet

(Provide Stack Dimensions If Rectangular Stack)
18.3. Is a Stack Cap Present? [ YES XINO

18.4. Stack Configuration []Vertical [X Horizontal [] Downward-Venting
(check all that apply) [] Other (Specify):

18.5. Stack Exit Gas Temperature: Ambient °F

18.6. Stack Exit Gas Flow Rate: 4000 ACFM

18.7. Distance to Nearest Property Line: about 50 feet

18.8. Describe Nearest Obstruction: Large 150" x 675’ building to the west
18.9. Height of Nearest Obstruction: about 50 feet

18.10. Distance to Nearest Obstruction: about 325 feet

18.11. Are Stack Sampling Ports Provided? M YES XINO
19.  Will Emissions Data be Recorded by a Continuous Emission Monitoring []YES [ NO
System?

If Yes, attach a copy of the Continuous Emission Monitoring System Manufacturer’s Specification Sheets
If YES, complete the rest of Question 19. If NO, proceed to Question 20.

19.1. Pollutants Monitored []VOCs [ ] HAPs [ PM [J PMio []PM2s [] NOx []SOx []Metals
[] Other (Specify):

19.2. Describe the Continuous Emission Monitoring System

19.3. Manufacturer:

19.4. Model

19.5. Serial Number:

19.6. Will Multiple Emission Units Be Monitored at the Same Point? [ JYES []NO
If YES, complete the rest of Question 19. If NO, proceed to Question 20.

19.7. Emission Units Monitored

Final Application — Version 4 created 4/9/13
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19.8. Will More Than One Emission Unit be Emitting From the Combined Point At
Any Time? LJYEs [JINO

If YES, complete the rest of Question 19. If NO, proceed fo Question 20.
19.9. Emission Units Emitting Simultaneously:

20.  Proposed Technique Used to Monitor Visible Emissions: [_| Opacity Monitor (COM)
] Manual (Method 9)
(1 Manual (Method 22)
X Other (Describe): Daily observation to
determine presence or absence of visible emissions.

If an Opacity Monitor (COM) is used, complete the rest of Question 20. If not, proceed to Question 21
20.1. Describe the Continuous Opacity Monitoring System:

20.2. Manufacturer:

20.3. Model:

20.4. Serial Number:

21.  Proposed Frequency of Opacity Monitoring

22.  Are There Any Alarms You Would Like the Department to Consider
When Drafting the Permit? ] YES X NO

If YES, complete the rest of Question 22. If NO, proceed to Question 23.
22.1. Describe the System Alarm(s)

If there are more than five alarms, attach additional copies of this page as needed.

g:;r;t:t'gr De:scribe Alarm Monitoring Device or Does the Alarm Initiate an
Monitored Trigger Alarm Type Automated Response?
L Visual
] Auditory LINo  LIvES
22.1.1 [] Automatic Describe
(Remote Monitoring)
[] Other
LI Visual CINO [JYES
Auditory .
221.2. Automatic Describe
(Remote Monitoring)
[] Other
] Visual [ONO []YES
[ Auditory )
22.1.3. [ Automatic Describe:
(Remote Monitoring)
[7] other

Final Application — Version 4 created 4/9/13
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D Visual I:‘ NO D YES
Auditory

22.14. Automatic Describe:
(Remote Monitoring)
] Other
L] Visual CONO  [JYES
[] Auditory Describe:
22.15. ] Automatic escribe:
(Remote Monitoring)
"1 Other

Voluntary Emission Limitation Request Information

23.  Are You Requesting Any to Avoid
Major Source Status, Minor New Source Review, MACT, NSPS, C1YES XINO
etc.?

If YES, complete the rest of Question 23. If NO, proceed to Question 24.
23.1. Describe Any Proposed Emission Limitations:

24 Are You Requesting Any to Avoid
Major Source Status, Minor New Source Review, MACT, NSPS, CJYES XINO
etc.?

If YES, complete the rest of Question 24. If NO, proceed to Question 25.
24.1. Describe Any Proposed Operating Limitations:

Additional Information

25.  Is There Any Additional Information Pertinent to this Application? [X] YES [ NO

If YES, complete the rest of Question 25.
25.1. Describe: Enclosed bucket elevator carrying GGBFS will be used to fill silos.

Final Application — Version 4 created 4/9/13
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General Configuration
of Storage Silos
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Serial number:HNB053
Date created: 2015/1/1
Date of the latest revision:2017/1/1

Third edition
Safety Data Sheet
Section 1: Chemical Product and Company Information
1.1 Product name Granulated blast furnace slag
1.2 Company information
Manufacturer (Chiba) Slag Dept, East Japan Works, JFE Steel Corporation
Address Kawasaki-cho, 1-banchi, Chuo-ku, Chiba-city, Chiba, 210-0868, Japan
Seller and contact point  JFE Mineral Company, Ltd. Planning Dept. Iron and Steel Division
Address 5th Floor, Sumitomofudosan Shibakoen First Bldg, 8-2 Shiba, 3-chome

Minato-ku, Tokyo 105-0014 Japan

Phone +81-3-5445-5213
Fax +81-3-5445-5222
Emergency contact Planning Dept. Iron and Steel Division +81-3-5445-5213

1.3 Recommended use Raw material for cement industry, civil engineering

Section 2: Hazards Identification
2.1 GHS classification
This product does not meet the requirement for classification as physical and chemical, health and
environmental hazards.
2.2 GHS label
Signal Words: No signal word

2.3 Other hazards

Dust of product can cause mechanical irritation to the eyes and respiratory system.

Leachate may show alkalinity of pH 9-11, after long-term contact with water.

Section 3: Composition and Information on Ingredients

3.1 Simple or Mixture Mixture compound

3.2 General or Chemical Name Blast furnace slag  CAS No. 65996-69-2

3.3 Component and content

Granulated blast furnace slag is an amorphous substance, but the following materials may crystallize in a

part.
Ingredient Concentration (% in mass) CAS No.
Melilite Not Confirmed -
Calcium silicate Ca0=Si0, Not Confirmed 1344-95-2
3.4 Hazardous component categorized in GHS
Not applicable

Section 4: First-aid Measures
If inhaled: Remove victim to fresh air. If you feel unwell, consult a physician
If on skin: Immediately wash with water
If in eyes: Immediately rinse with clean water. If irritation persists, consult an ophthalmologist.



Page2 of 7

If ingested: If you feel unwell, consult a physician.

Section 5: Fire-fighting Measures
This product is not flammable. Use fire foam, powder or carbon dioxide extinguishers in case of the risk
of fire. Use proper protective equipments and clothes for extinction.

Section 6: Accidental Release Measures

This product is solid. Recover by sweeping and collecting. However, if dust occurs, wear proper
protective equipments (e.g. protective gloves, glasses, masks, etc).

Take necessary measures if leachate from this product flows into surrounding water area (e.g. rivers,
lakes etc) and its pH becomes higher.

Section 7: Handling and Storage
7.1 Handling
Secure ventilation in case of handling indoor.
Wear proper protective equipments to avoid the contact onto eyes and skin, etc.
Wash face, hands and mouth etc with clean water after handling.
7.2 Storage
Care should be made so that dust does not occur during storage.
Care should be made so that leachate does not directly flow into surrounding water area (e.g. rivers, lakes
etc) because the leachate may show alkalinity.

Section 8: Exposure Control and Personal Protection
8.1 Control/ administrative exposure standards

Dust: E=3.0mg/m’ (without free silicic acid)
8.2 Threshold values (occupational exposure limits or biological exposure index)

Japan Society for Occupational Health (2015): 1 mg/m’ (2-class dust, inhalable dust)

4 mg/m’® (2-class dust, total dust)

8.3 Protective equipments

Wear proper protective equipments (e.g. protective gloves, glasses, masks, etc) if generation of dust is
concerned while handling.
8.4 Engineering measures and hygiene measures

Use ventilating equipment as appropriate to reduce the threshold value in case of handling indoor.

Section 9: Physical and Chemical Properties
9.1 Information on basic physical and chemical properties

Appearance: Granulated, particle
Colour: Ash white
Odour: None
Melting point 1300 degree Celsius
PH: Leachate may show alkalinity of pH 9-11, after long-term contact with water
Mass of unit volume: 1.3-1.9 t/m’
Solubility: Low with water
9.2 Others

Product may consolidate due to latent hydraulicity in case of long-term storage with the presence of
moisture.

Section 10: Stability and Reactivity
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This product is stable under normal storage and handling condition, and may consolidate in case of
long-term storage with the presence of water.

Leachate may show alkalinity of pH 9-11, after long-term contact.

This product is not classified as metal corrosive substance using data on similar slag. The corrosion rate
on metal surface of Aluminium and Steel test specimen exposed to Steelmaking slag were max 0.19 mm/year
and 0.06 mm/year, respectively, not exceed 6.25 mm/year, when tested in accordance with immersion
corrosion test of metal, the United Nations Manual of Tests and Criteria, part 3, section 37.

Section 11: Toxicological information

11.1 Information on toxicological effects
Dust of product can cause mechanical irritation to the eyes and respiratory system.
Leachate may show alkalinity of pH 9-11, after long-term contact.

Acute toxicity; not classified (oral, dermal, inhalative)
Skin corrosion/irritation; not classified
Serious eye damage/irritation; not classified

Respiratory or skin sensitisation;
Germ cell mutagenicity;
Carcinogenicity;

Reproductive toxicity;
STOT-single exposure;
STOT-repeated exposure;
Aspiration hazard;

not classified

classification not possible
classification not possible
classification not possible
not classified

classification not possible
classification not possible

11.1.1 Acute toxicity:

Method: OECD Guideline 423

Species: Rat, Crl:CD(SD)

Routes of exposure: oral

Dose: 2000 mg/kg

Exposure time: 14 days

Results: LD50 > 2000 mg/kg NSR

Method: OECD Guideline 436

Species: Rat, Crl:CD(SD)

Routes of exposure: inhalative

Substance: Steelmaking slag

Dose: 5.9 mg/L

Exposure time: 4 hr

Results: LC50 (powder) (4h) > 5.9 mg/L NSR
Data on similar slag was used to classify criteria.

Method: OECD Guideline 402

Species: Rat, Crl:CD(SD)

Routes of exposure: dermal

Dose: 2000 mg/kg

Exposure time: 14 days

Results: LD50 > 2000 mg/kg NSR

No acute inhalative toxicity was expected according to the absence of industrial disease data.
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11.1.2 Skin corrosion/irritation

Method: OECD Guideline 404

Species: Japanese white rabbit

Substance: Air-cooled blast furnace slag

Dose: 0.5 g

Exposure time: 1, 24, 48, 72 hr

Results: not irritant NSR

No irritant effect was expected according to the several rabbit experiment of Air-cooled BF slag in “ECHA
CHEM?”, Information.

11.1.3 Serious eye damage/irritation

Method: OECD Guideline 405

Species: Japanese white rabbit

Substance: Air-cooled blast furnace slag

Dose: 0.1 g

Exposure time: 1, 24,48, 72 hr

Results: not irritant NSR

No irritant effect was expected according to the several rabbit experiment of Air-cooled BF slag in “ECHA
CHEM?”, Information.

11.1.4 Respiratory or skin sensitisation;

skin sensitisation

Method: OECD Guideline 406

Species: Dunkin-Hartley guinea pig

Substance: Blast furnace slag

Results: not sensitive ECHA

respiratory sensitisation
No respiratory sensitisation was expected according to the absence of industrial respiratory disease data.
Respiratory sensitisation data was not available in animal experiment because of technically impossibility.

11.1.5 Germ cell mutagenicity;

Method: OECD Guideline 471

Species: Salmonella typhimurium, Echerichia coli

Substance: Blast furnace slag

Results: Negative in Ames tests, in vitro ECHA
Based on above data, the classification criteria are not met.

11.1.6 Carcinogenicity; no data available

Air-cooled BF slag was not specifically listed as carcinogens by the National Toxicology Program (NTP), the
Occupational Safety and Health Administration (OSHA), or the International Agency for Research on Cancer
(IARC).

11.1.7 Reproductive toxicity; no data available

11.1.8 Specific Target Organ Toxicity (STOT) -single exposure;



Method: OECD Guideline 423

Species: Rat, Crl:CD(SD)

Routes of exposure: oral

Dose: 2000 mg/kg

Exposure time: 14 days

Specific target organ: intrapleural organs, intraperitoneal organs

Results: No abnormalities were macroscopically observed at necropsy in any animals. NSR

Method: OECD Guideline 436

Species: Rat, Crl:CD(SD)

Routes of exposure: inhalative

Substance: Steelmaking slag

Dose: 5234 mg/m?

Exposure time: 4 hr

Specific target organ: intrapleural organs, intraperitoneal organs

Results: No abnormalities were macroscopically observed at necropsy in any animals,  NSR

Method: OECD Guideline 402

Species: Rat, Crl:CD(SD)

Routes of exposure: dermal

Dose: 2000 mg/kg

Exposure time: 14 days

Specific target organ: intrapleural organs, intraperitoneal organs

Results: No abnormalities were macroscopically observed at necropsy in any animals. NSR

11.1.9 Specific Target Organ Toxicity (STOT)-repeated exposure; no data available
No STOT was expected according to the absence of industrial disease data in specific organ.

11.1.10 Aspiration hazard; no data available
No aspiration hazard was expected according to the absence of industrial disease data.

Section 12: Ecological Information
12.1 Toxicity
Acute (short-term) toxicity; not classified
Chronic (long-term) toxicity; not classified as Category 1,2, 3

12.1.1 Acute (short-term) toxicity;

Fish:

Method: OECD Guideline 203

Species: Leuciscus idus

Dose: 100 mg/1

Exposure time: 96 hr

Results: LC50 > 100 mg/1 NSR

Crustacea:

Method: OECD Guideline 202
Species: Daphnia magna
Dose: 100 mg/1

Page5 of 7
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Exposure time: 48 hr
Results: EC50 > 100 mg/1 NSR

Algae:

Method: OECD Guideline 201

Species: Pseudokirchneriella subcapitata

Dose: 1. 10, 100 mg/1

Exposure time: 72 hr

Results: EC50 > 100 mg/1 NSR

12.1.2 Chronic (long-term) toxicity;

Crustacea:

Method: OECD Guideline 211

Species: Daphnia magna

Substance: Blast furnace slag

Dose: 48, 153, 488, 1563, 5000 mL mg/1

Exposure time: 21 d

Results: NOEC = 1563 mg/1 ECHA

Algae:

Method: OECD Guideline 201

Species: Pseudokirchneriella subcapitata

Dose: 1. 10, 100 mg/l

Exposure time: 72 hr

Results: NOEC = 100 mg/] NSR

12.2 Persistence and degradability: not applicable

12.3 Bioaccumulative potential: no evidence for bioaccumulation potential.

12.4 Mobility in seil: no data available

12.5 Results of PBT and vPvB assessment: no data available.

12.6 Other adverse effects

Take necessary measures for the environment, because leachate may show alkali when this product contacts
with water.

No negative ecological effects are expected according to the present state of knowledge.

Section 13: Disposal Considerations

The water that contains these products needs to be treated in accordance with related laws and standards
(national, regional or local regulations).

Ask to certificated waste traders or local offices, and dispose appropriately in accordance with related
laws and standards.

Section 14: Transport Information
14.1 International transport information

United Nations Identification Number: Not applicable
Marine pollutant: Not applicable
14.2 Domestic transport information (Japan) Not applicable
14.3 Guideline for emergency (Yellow-card) number Not applicable

14.4 Specific measures for safe transport
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Make sure to prevent collapse of cargo piles.
Care should be made so that dust does not occur while transporting.
Pay attention to humidity and water leakage.

Section 15: Regulatory Information
Enforcement Order of the Industrial Safety and Health Law (Ordinance on Prevention of Hazards Due to
Dust): Dusty work
Pneumoconiosis Act: Dusty work
Working Environment Measurement Act:  Specific dusty work

Section 16: Other Information

References

Japan Society for Occupational Health (2015) Recommendation of Occupational Exposure Limits

Chemical Risk Information Platform (CHRIP) (2015) Globally Harmonized System (GHS) Classification
Database http://www.safe.nite.go.jp/ghs./list.htm!

ECHA: ECHA (European Chemicals Agency), website “ECHA CHEM”, Information on Registered
Substances (2015).

NSR: Nippon Slag Association Report of Air-cooled blast furnace slag and Steelmaking slag

DISCLAIMER

This SDS has been prepared to Japan Industrial Standard JIS Z 7253:2012 and JIS Z 7252:2014 and based on the best available
information. However, it may not be sufficient in some cases. It is user's responsibility to modify or update any contents in this SDS
regarding information on hazardous properties and/or instruction for safe handling of the product when they would become available.

Precautionary measures in this SDS are only applicable for the normal handling conditions and it is necessary to take the

appropriate additional measures to ensure the safe handling depending on your specific conditions and situations.
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Japanese GBFS

Typical Spec

Item Typical
CaO 38-45%
Si02 30-36%
Al203 12-18%

MgO 4-9%
MnO 1.6%max
FeO 1.5%max
TiO2 2.0%max
T.8 1.3%max
Moisture Content 10%max

Basicity

(CaO+MgO+AI202)/Si02 1.75min
Glass Content 95%min

Size Under 5mm 95%min



Result

We hereby certify that the average sample of the loaded cargo has been determined by the
chemical analysis and test results are as follows:-

Item Item
CaO: 40.9 Mn20;: 0.13
(eomver! MO into BAI03)
SiOa: 34.9 NaxO: 0.27
Al20s: 15.0 K:0: 0.35
Fez:05: 0.77 TiO:: 0.68
MgO : 5.61 P:0s: 0.02
S0s: 0.14 LOI: 0.10
Moisture Contents : 5.3 Chloride:  Less than 0.01
Glass Content : 98.7 Sulfor: 0.84

Method : JIS R5202, R5211, AS011, Z2601 & Slag Industrial method.
JAPAN CO., LTD.

Marine Dept.
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STATE OF DELAWARE
DEPARTMENT OF NATURAL RESOURCES
AND ENVIRONMENTAL CONTROL
DivisioN OF WASTE AND HAZARDOUS SUBSTANCES
SoLID AND HAZARDOUS WASTE MANAGEMENT SECTION

89 KINGS HiIGHWAY TELEPHONE: (302) 739-9403
DovER, DELAWARE 19901 Fax: (302) 739-5060
February 28, 2018

Mr. Michael D. Logan, Vice President
Compliance Plus Services, Inc.

455 Business Center Drive, Suite 150
Horsham, PA 19044

Subject: Permitting Determination of Production of Ground Granulated Blast Furnace Slag
Reference: ~ Walan Specialty Construction Products, LLC, File Code: 09.A

Dear Mr. Logan:

The Department is in receipt of your email dated February 16, 2018 and exhibits provided during
our February 21, 2018 meeting, which were submitted on behalf of Walan Specialty
Construction Products, LLC (Walan), regarding solid waste permitting requirements for its
production of ground granulated blast furnace slag (GGBFS).

According to the information provided, the iron blast furnace slag is generated at the end of the
iron ore processing, when it is separated from the iron and remaining waste stream. Once
separated, the slag is rapidly quenched with fresh water and pelletized to produce a granular slag.
As Walan explained during our meeting, the iron ore processing facility invests in equipment in
order to produce the granular slag, which serves as a feedstock to Walan’s operations. Walan
proposes to grind the granular slag for use in concrete and as a replacement of Portland cement.
In addition to replacing another ingredient, GGBFS adds structural benefits when used in
concrete mixes.

While the Department has determined the slag is a solid waste, the granular slag has been
determined to be a recycled product. Walan purchases the recycled product as a feedstock in its
process. Therefore, on the basis of the information submitted by you and Walan, the SHWMS
has determined that as described, Walan’s activities do not require a Recycling Permit for its 501
Christiana Avenue operation in Wilmington. In the event Walan’s operations are modified from
those described in the information provided to the SHWMS by Walan or its representatives,
Walan must immediately contact the SHWMS for a re-evaluation of this permitting decision.

Delaware’s good natuwre depends on you!



Permitting Determination Letter: Walan Specialty Construction Products, LLC
Page Two of Two

If you have any questions, please feel free to contact Mindy Anthony at (302) 739-9403, option
8.

Yy,

Environmental Program Manager
Solid and Hazardous Waste Management Section

JWS:MBCA:cr
MBCA18005

cc: Anil G Bhadsavle, Penn Mag, Inc. (email only)
Lisa Bhadsavle Dharwadkar, Penn Mag, Inc. (email only)
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Baghouse Application



DUFFIELD
ASSOCIATES

INTRODUCTION TO AQM-4.6

Three forms are provided in AQM-4.6 which provide technical information for the air pollution
control devices that will be implemented in the grinding mill, two (2) storage silos, and 2 dustless
loadout chutes. A traditional baghouse will be installed at the grinding mill which is designed to
capture fugitive dust emitted during grinding. The 2 storage silos will be equipped with bin vents
containing cartridge filters. This is another configuration of the traditional baghouse that captures
fugitive dust that is released into the air during storage. The dustless loadout chutes that are used
to load outgoing trucks with product are equipped with cartridge filters. Technical information for
the air pollution control devices is attached in the supporting information sections of AQM-4.6.
Below is a glossary of technical terms used in this section.

Baghouse — an air pollution control device that separates particulates from exhaust gas and
collects the separated particulates to keep them from being discharged to the atmosphere.

Actual Cubic Feet per Minute — (ACFM) a unit of volumetric flow that is provided
by manufacturers of fans and compressors. The actual volumetric flow is determined with
reference to inlet conditions of the gas.

Pound-force per square inch — (psi) a unit of pressure that is the result of a force of one (1)
pound-force applied to 1 square inch of area.

Permeability — a measurement of the ability of a porous material to allow a fluid to pass through
it. Fabric permeability is reported in standard cubic feet per minute per square foot (scfm/ft?) at
a given pressure measured in inches of water.
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MINOR NEW SOURCE REVIEW AND
BEST AVAILABLE CONTROL TECHNOLOGY (BACT) ANALYSIS
FOR A GRANULATED BLAST FURNACE SLAG (GBFS)
GRINDING FACILITY

WALAN SPECIALTY CONSTRUCTION PRODUCTS, LLC
WILMINGTON, DELAWARE

October 2018

Prepared for:

State of Delaware
Department of Natural Resources
and Environmental Control
Division of Air Quality
100 West Water Street, Suite 6A
Dover, Delaware 19904

On behalf of:

WALAN Specialty Construction Products, LLC
501 Christina Avenue
Wilmington, Delaware 19801

Prepared by:

Duffield Associates, Inc.
5400 Limestone Road
Wilmington, Delaware 19808

Project No. 8850.ED
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INTRODUCTION

This document summarizes a minor new source review (MNSR) for the proposed WALAN
Specialty Construction Products, LLC (WALAN) that will be located at 501 Christina
Avenue, in Wilmington, Delaware (see Figure 1). WALAN is proposing to develop,
construct, and operate a Granulated Blast Furnace Slag (GBFS) Grinding Facility. The GBFS
Grinding Facility will include a grinding mill/dryer, two product storage silos, and two truck
loading chutes, each of which will be new sources of particulate matter (PM) emissions that
require control per the State of Delaware and federal regulations. These pieces of equipment
will emit particulate matter (PM) including particles less than or equal to 10 micrometers in
aerodynamic diameter (PM10) and particles less than or equal to 2.5 micrometers in
aerodynamic diameter (PMas).

In aggregate, these sources have the potential to emit particulate matter at a rate of more than
5 tons per year (tpy). As such, an MNSR to determine best available control technology
(BACT) is required for each new source per 7 DE Admin. Code 1125 Section 4.1.4 for
pollutants, including PM> s and PMjo.

DESCRIPTION OF PROPOSED FACILITY

2.1 FACILITY DESCRIPTION, LOCATION MAPS, AND PLOT PLAN

As discussed in Section 1.0, the proposed GBFS Grinding Facility will be located at
501 Christina Avenue in Wilmington, Delaware. Figure 1 shows the site location
within the State of Delaware and within the local area. Figure 2 shows the general
process flow diagram for the GBFS Grinding Facility.

Major components of the GBFS Grinding Facility that will be discussed in this report
will consist of:

¢ One grinding mill and dryer;
e Two ground GBFS storage silos; and

Two truck loading chute systems
2.2 PROCESS DESCRIPTIONS

The grinding/drying mill reduces the GBFS materials to the necessary product size
range. Fine dust particles carried by exhaust flow from the grind mill/dryer will be
captured by an air pollution control device (APC) prior to discharge of the exhaust
to the atmosphere. This APC must be BACT. The ground GBFS is fed by bucket
elevator to two 1,100 ton storage silos. Air displaced by the ground GBFS will
contain dust particles. The displaced air will be discharged to the atmosphere
through a BACT APC. The ground GBFS in the silos will be loaded into enclosed
trucks’ compartments for delivery to customers. Air displaced from the enclosed
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truck compartments will contain dust particles. The displaced air will be discharged
to the atmosphere through a BACT APC. See Figure 2 for the detailed process flow

diagram.

CONTROL TECHNOLOGY ANALYSES

The proposed GBFS Grinding Facility is subject to review for PM, PMz 5, and PMio
BACT to comply with minor new source review requirements of 7 DE Admin. Code

1125.

3.1 BEST AVAILABLE CONTROL TECHNOLOGY

3.1.1

3.12

Pursuvant to 40 CFR 52.21(j)(2), an analysis of BACT is required for each
pollutant source that has the potential to emit in significant amounts.

In addition, BACT is also required for new minor source facilities in
Delaware when a category of potential emissions exceed 5 tpy per 7 DE
Admin. Code 1125 Section 4.1.4. The proposed GBFS Grinding Facility
has the potential to emit PM/PM0/PMz 5 in amounts that will exceed 5 tpy
Therefore, PM/PM1¢/PM 5 are addressed through this BACT analysis.

BACT is defined in 7 DE Admin. Code 1125 Section 1.9, as:

“...an emissions limitation (including a visible emissions standard) based
on the maximum degree of reduction for each pollutant subject to
regulation under CAA which would be emitted from any proposed major
stationary source or major modification which the Department, on a case-
by-case basis, takes into account energy, environmental, and economic
impacts and other costs, determines is achievable for such source or
modification through application of production processes or available
methods, systems, and techniques, including fuel cleaning or treatment or
innovative fuel combustion techniques for control of such pollutant. In no
event shall application of best available control technology result in
emissions of any pollutant which would exceed the emissions allowed by
any applicable standard under 7 DE Admin. Code 1120 and 1121. If the
Department determines that technological or economic limitations on the
application of measurement methodology to a particular emissions unit
would make the imposition of an emissions standard infeasible, a design,
equipment, work practice, operational standard, or combination thereof,
may be prescribed instead to satisfy the requirement for the application of
best available control technology. Such standard shall, to the degree
possible, set forth the emissions reduction achievable by implementation
of such design, equipment, work practice or operation, and shall provide
for compliance by means which achieve equivalent results.”
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The first step in the top-down BACT procedure is the identification of
available control technologies. Alternatives considered included process
designs and operating practices that reduce the formation of emissions, post-
process exhaust controls that reduce emissions after they are formed, and
combinations of these two control categories. Sources of information used
to identify control alternatives include;

e EPA’s RBLC database;

e Environmental Protection Agency Compilation of Air Pollutant
Emissions Factors (EPA AP-42, 2003), Chapter 11: Mineral Products
Industry, Section 11.19.2.1 for Crushed Stone Processing and Pulverized
Mineral Processing, Section 11.12 for Concrete Batching, and Appendix
B.2 Generalized Particle Size Distributions;

e Current Permit Application for Granular Blast Furnace Slag (GBFS)
Grinding Facility;

e National Service Center for Environmental Publications (NSCEP) Air
Pollutant Control Techniques for Crushed and Broken Stone Industry;

e Colinet, et, al., Best Practices for Dust Control in Metal/Nonmetal
Mining, 2010.; and

e National Materials Advisory Board, Pneumatic Dust Control in Grain
Elevators: Guidelines for Design Operation and Maintenance, 1982.

Following the identification of available control technologies, the next step
in the analysis is to determine which technologies may be infeasible
technically. The third step in the top-down BACT process is the ranking of
the remaining technically feasible control technologies from high to low in
order of control effectiveness. An assessment of energy, environmental, and
economic impacts is then performed. If the most stringent or top control
technology is selected, an assessment of energy and economic impacts is not
required. The fifth and final step is the selection of a BACT emissions
limitation or a design, equipment, work practice, operational standard, or
combination thereof corresponding to the most stringent, technically feasible
control technology that was not eliminated based on adverse energy,
environmental, or economic grounds.

BACT analyses were performed for PM/PM1o/PMz 5 for three different
sources of emissions: the grinding/drying mill, the two silos used for storing
the material, and the loading of the finished product into trucks. Sections
3.2.3 through 3.2.5 of this report will focus on the BACT analysis
performed for each of these sources of emissions.
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Operation of the grinding/drying mill will be a source of PM emissions.
PM/PM,0/PM; s emissions from operation of the grinding/drying mill will be
the particles formed by grinding the GBFS. The more GBFS that is
processed at one time, the greater amount of particulate matter that is
emitted.

3.1.3.1 Potential Control Technologies for Grinding/Drying Mill PM

Fabric filters are a potential control technology for PM/PM;o/PM2 5
emissions from grinding mills. Fabric filters control particulate
matter emissions from the grinding operation by passing emissions
through a flexible liner material prior to allowing emissions to be
released to the environment. Fabric filters allow for constant
effluent concentration with intermittent cleaning cycles to remove
the filter cake and loosen particulates. The EPA’s AP-42 has
indicated fabric filters as a common and efficient control
technology for crushed stone and pulverized mineral processing.
In Appendix B.2 of the AP-42, the Generalized Particle Size
Distribution, the fabric filter is shown to have an efficiency of 99%
with particle size 0-2.5 micrometers and an efficiency of 99.5%
with particle size 2.5-10 micrometers. The National Service
Center for Environmental Publications’ (NSCEP’s) 4ir Pollutant
Control Techniques for Crushed and Broken Stone Industry states
that the fabric filter exhibits collection efficiencies in excess of
99% through the submicron particle range (1980).

Literary review of the EPA RACT/BACT/LAER Clearinghouse
(RBLC) database revealed that the Rochester Metal Products
Corporation uses a baghouse during their cooling and grinding
operation (see Appendix A). The baghouse is synonymous to a
fabric filter and, since this grinding operation is used for minerals
of similar density, Duffield has determined that the control
technology used would be comparable to that of the ground GBFS
produced by the grinding/drying mill. Duffield did not find
alternative control technologies to the fabric filter for this type of
application or similar applications. Information regarding other
control technology options during the GBFS grinding process were
not found during Duffield’s literary review. In this case, the fabric
filter control technology for the grinding mill is the only known
control technology and is the most effective. Since this control
technology is also the BACT, a demonstration of infeasibility
based on the criteria in subsection 4.3.1.4.3.1 through subsection
4.3.1.4.3.4 of the Delaware Division of Air Quality 7 Delaware
Admin Code 1125 is not required.
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The transfer of product from the grinding mill to the two product storage
silos will be a source of PM emissions. PM/PM,¢/PM 5 emissions will
result from the particles disturbed by the transfer of ground GBFS. The
more ground GBFS that is transferred to the product storage silos at one
time, the greater amount of PM that is emitted.

3.1.4.1 Potential Control Technologies for Product Storage Silo PM

A control technology commonly used with product storage in silos
for mineral grinding facilities is the bin vent. The EPA AP-42
Section 11.12 for Concrete Batching states that the point source
transfer of cement and pozzolan material to silos usually uses a
fabric filter or “sock” as the control technology. Cement has a
density of approximately 3.15 g/cm® while ground GBFS has a
density of approximately 3.05 g/cm®. Since these densities are
similar, the control technologies for concrete batching can be seen
as comparable to the control technologies used for the GBFS
storage silos. The storage bin vents proposed for use by WALAN
Specialty Construction Products, LL.C are similar to the fabric
filters used during concrete batching. Chapter 11 of AP-42,
Mineral Products Industry, discusses the storage of dry rock in
enclosed bins or silos which are vented to the atmosphere with
fabric filters frequently used to control emissions (2006).

Literary review of the EPA RACT/BACT/LAER Clearinghouse
(RBLC) database revealed the following about the control
technologies used for product storage silos:

Baghouse for Limestone/Dolomite Grinding Mill Bin Area

Baghouse for Product Transfer, Processed Stone, Conveying at
Kiln

Fabric Filter for Limestone Storage Silos

e Baghouse Vent for Slag Mill Product Silo for Nucor Steel
Louisiana Facility

e Enclosed Vent to a Dust Extraction System or Baghouse for
truck/rail conveyor transfer tower; truck stations unloading to a
truck hopper; and truck hopper unloading to the conveyor belts

The results found from the RBLC database search confirm that the
bin vent is a common control technology used by mineral grinding
facilities. See Appendix B for details regarding the above listed

control technologies found through searching the RBLC database.
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Information regarding other control technology options for the
product storage silos were not found during Duffield’s literary
review. In this case, the bin/baghouse vent, fabric filter, and
baghouse are synonymous terms for the same control technology.
The bin vent control technology for the storage silos is the only
known control technology and is the most effective. Since this
control technology is also the BACT, a demonstration of
infeasibility based on the criteria in subsection 4.3.1.4.3.1 through
subsection 4.3.1.4.3.4 of the Delaware Division of Air Quality 7
Delaware Admin Code 1125 is not required.

The transfer of product from the product storage silos to trucks will be a
source of PM emissions due to the disturbance of ground GBFS particles
during transfer activities. The more ground GBFS that is transferred to the
trucks at one time, the greater amount of particulate matter that is emitted.

3.1.5.1 Potential Control Technologies for PM Emissions Related to
Truck Loading

AP-42 Section 11.12 for Concrete Batching mentions truck loading
emissions as a fugitive emissions source depending on the
moisture level which implies that no control technology is
typically used when loading concrete into trucks/hoppers. Best
Practices for Dust Control in Metal/Nonmetal Mining discusses
packaging and bagging products for shipping using a dual bag
nozzle system (Colinet, et al, 2010). This system has a bag clamp
that reduces the blowback of material during bag filling. The inner
nozzle is the normal fill nozzle and the outer nozzle is an air
exhaust system which depressurizes the nozzle system to reduce
the blowback of material into the bag, minimizing PM emissions.
Though the final product of the GBFS Grinding Facility is being
transferred to trucks and not bags, the function of this dual bag
nozzle system is much like the loadout chute and cartridge filter
proposed for controlling PM emissions during truck loading. The
loadout chute and cartridge filter take what would be a fugitive
source and create a point source of PM emissions. The truck is
fully enclosed when the material is being transferred via the
loadout chute and cartridge filter except for the hole at the top of
the chute that is receiving materials.
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Literary review of the EPA RACT/BACT/LAER Clearinghouse
(RBLC) database revealed the following about the control
technologies used during the transfer from product storage silos to
trucks:

e Fabric filters for treating displaced air during the truck and
rail loadout process for Mississippi Lime Company

Lime has a density of approximately 3.35 g/cm® which is similar to
the approximate density of GBFS, 3.05 g/cm>. Therefore, the
control technology used for this portion of the lime manufacturing
facility and the GBFS grinding facility are comparable.

Information regarding other control technology options for the
transfer of the final product from the storage silos to trucks for a
dry mineral grinding operation were not found during Duffield’s
literary review. In this case, the loadout chute with a cartridge
filter control technology is the most effective control technology
for the truck loading process. The loadout chute and cartridge
filter combines the fabric filter with the nozzle system, both found
through research as separate control technologies, which increases
the PM reduction. Since this control technology is also the BACT,
a demonstration of infeasibility based on the criteria in subsection
4.3.1.4.3.1 through subsection 4.3.1.4.3.4 of the Delaware Division
of Air Quality 7 Delaware Admin Code 1125 is not required.

PROPOSED PM/PM10/PM2.5 BACT EMISSIONS LIMIT FOR GBFS
GRINDING FACILITY OPERATIONS

WALAN proposes to use fabric filters in a baghouse for the grinding mill exhaust, bin
vents for the exhaust from each of the two product storage silos, and loadout chutes with
cartridge filters for the exhaust associated with the transfer of the ground GBFS from the
storage silos to the trucks as BACT for addressing PM/PM;o/PM: s emissions. To view
the estimated PM/PMo/PM2 s emissions and the proposed emissions limits for each
source, please see the Emissions Summary Table in AQM-5 (see Appendix D). The
grinding/drying mill is Emission Point-3 (EP-3), loading of ground GBFS into the two
storage silos is EP-4 & EP-5, and the loading of ground GBFS into enclosed trucks is EP-
6 & EP-7.
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50 SUMMARY OF PROPOSED EMISSIONS LIMITATIONS AND
DEMONSTRATION OF COMPLIANCE

WALAN will comply with the BACT emissions limitations described in the AQM-5 (see
Appendix D). Initial and periodic testing will take place at each emission point location
associated with each BACT and documentation of daily operating conditions will be used
to demonstrate compliance with the anticipated permit conditions.

8850ED.1018-BACT Analysis.RPT.doc
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AQM-2
Process Flow Diagram
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APPENDIX A

EPA RBLC SEARCH — CONTROL TECHNOLOGY
FOR GRINDING/DRYING MILL



10/18/2018

Technology Transfer Network
Clean Air Technology Center - RACT/BACT/LAER Clearinghouse

Click on the Process Information button to see more information about the process associated with this
pollutant.
Or click on the Process List button to

FINAL

RBLC ID:IN-0147

Corporate/Company: ROCHESTER METAL PRODUCTS CORP.
Facility Name: ROCHESTER METAL PRODUCTS CORP.

Process: DISA 2 CASTING COOLING (EU-335) AND THE DISA 2 GRINDING (EU-433)

Pollutant: Particulate matter, CAS Number: PM
filterable (FPM)

Pollutant Group(s): Particulate Matter (PM)}, Substance Registry System: , filterable

(FPM

{EPM).

Pollution Prevention/Add-on Control Equipment/Both/No Controls Feasible: A

P2/Add-on Description: BAGHOUSE (DC-12)

EPA/DAR Methods - All Other Methods |

Taest Method: Unspecified
Percent Efficiency: 0
Compliance Verified: Unknown

EMISSION LIMITS:

| Pollutant Information | RACT/BACT/LAER Clearinghouse | Clean Air Technology Center | Technology Transfer Network | US EPA

Case-by-Case Basis:
Other Applicable Requirements:
Other Factors Influence Decision:
Emission Limit 1:
Emission Limit 2:
Standard Emission Limit:
COST DATA:
Cost Verified?

Dollar Year Used in Cost Estimates:

Cost Effectiveness:
Incremental Cost Effectiveness:
Pollutant Notes:

OTHER CASE-BY-CASE

N/A

Unknown

0.0030 GR/DSCF OF* 3 HRS
0.8400 LB/H 3 HRS

0

No
0 $/ton

0 $/ton
*OF EXHAUST AIR PSD BACT

https://cfpub.epa.gov/rblc/index.cfm?action=PermitDetail.Pollutantinfo&F acility_ID=27398&Process_|D=1 08439&Pollutant_ID=1708&Per_Control_Equi

n
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APPENDIX B

EPA RBLC SEARCH — CONTROL TECHNOLOGY
FOR STORAGE SILOS



10/18/2018 | Process Information - Details | RACT/BACT/LAER Clearinghouse | Clean Air Technology Center | Technology Transfer Network | US E

Technology Transfer Network
Clean Air Technology Center - RACT/BACT/LAER Clearinghouse

Eo;‘ information about the pollutants related to this process, click on the specific pollutant in the list
elow.

FINAL

RBLC ID:IN-0167
Corporate/Company: MAGNETATION LLC
Facility Name: MAGNETATION LLC
Process: LIMESTONE/DOLOMITE GRINDING MILL BIN AREA

Pollutant Information - List of Pollutants

Primary Fuel:

. Primary
Throughput: 495.00 T/H Pollutant Emission Basis Verified
Process Code: 90.019 Limit

0.0020 BACT-  No
GR/DSCF  PSD

0.0020 BACT- Mo
GR/DSCF  PSD

0.0020 BACT- NO
GR/DSCF  PSD

Process Notes: CONSISTED IN ONE (1) LIMESTONE AND DOLOMITE GRINDING MILL BIN
AREA IS ONE (1) ADDIDTIVE CONVEYOR, ONE (1) DOLOMITE GRINDING MILL
BIN WITH A MAXIMUM CAPACITY OF 440 TONS, AND ONE (1) LIMESTONE
GRINDING MILL BIN WITH A MAXIMUM CAPACITY OF 440 TONS, IDENTIFIED
AS EU025B. USING BAGHOUSE CE023, EXHAUSTS INSIDE THE BUILDING AND
ARE CONSIDERED AFFECTED FACILITIES.

https.//cfpub.epa.gov/rblc/index.cfm?action=PermitDetail.ProcessInfo&facility_id=27547&PROCESS_ID=109033 mn
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Technology Transfer Network
Clean Air Technology Center - RACT/BACT/LAER Clearinghouse

utant Information

pollutant.

Pollutant Information

Click on the Process Information button to see more information about the process associated with this

Or click on the Process List button to return to the list of processes.

RBLG Home Search Results | Facility Information Process Information

RBLC ID:OH-0321

Help
FINAL

Corporate/Company: MARTIN MARIETTA MAGNESIA SPECIALTIES, LLC
Facility Name: MARTIN MARIETTA MATERIALS
Process: PRODUCT TRANSFER, PROCESSED STONE, CONVEYING AT KILN

Pollutant: Visible Emissions (VE)

Pollutant Group(s):

CAS Number: VE

Substance Registry System: Visjble Fmissions (VE)

Pollution Prevention/Add-on Control Equipment/Both/No Controls Feasible: A

P2/Add-on Description: BAGHOUSE

Test Method:

Percent Efficiency:
Compliance Verified:
EMISSION LIMITS:
Case-by-Case Basis:
Other Applicable Requirements:
Other Factors Influence Decision:
Emission Limit 1:
Emission Limit 2:
Standard Emission Limit:
COST DATA:
Cost Verified?

Dollar Year Used in Cost Estimates:

Cost Effectiveness:
Incremental Cost Effectiveness:
Pollutant Notes:

Unspecified EPNGAR-MtlhadsI All Other Methods I
0

No

BACT-PSD

SIP

Unknown

20.0000 % OPACITY OF FUGITIVE DUST AS 3-MIN. AVG.

0
0 % OPACITY AS 6-MIN. AVERAGE FROM BAGHOUSE

No

0 $/ton
0 $/ton

BAGHOUSE STACK IS PRODUCT CONVEYOR STACK. FUGITIVE DUST
IS FROM MATERIAL HANDLING OPERATIONS.

https://cfpub.epa.govirblc/index.cim?action=PermitDetail. PollutantinfodF acility_|D=26892&Process_ID=106827&Pollutant_ID=2178&Per_Control_Equi...

mn
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| In rm n

Click on the Process Information button to see more information about the process associated with this

pollutant.

Or click on the Process List button to return to the list of

RBLC ID:KY-0100

Corporate/Company: EAST KENTUCKY POWER COOPERATIVE, INC
Facility Name: ].K. SMITH GENERATING STATION
Process: LIMESTONE STORAGE SILOS

Pollutant: Particulate matter,
filterable < 10 p (FPM10)

Pollutant Group(s): Particulate Matter (PM),

CAS Number: PM

Substance Registry System:
10 p (FPM10)

Pollution Prevention/Add-on Control Equipment/Both/No Controls Feasible A

P2/Add-on Description: FABRIC FILTER

Test Method:

Percent Efficiency:

Compliance Verified:

EMISSION LIMITS:
Case-by-Case Basis:
Other Applicable Requirements:
Other Factors Influence Decision:
Emission Limit 1:
Emission Limit 2:
Standard Emission Limit:

COST DATA:
Cost Verified?
Dollar Year Used in Cost Estimates
Cost Effectiveness:
Incremental Cost Effectiveness:
Pollutant Notes:

https://cfpub.epa.gov/rblc/index.cfm?action=PermitDetail. Pollutantinfo&Facility ID=27167&Process 1D=107735&Pollutant_ID=171&Per_Control_Equi...

EPA/OAR Mthd 201

BACT-PSD
NSPS

No

0.0050 GR/DSCF 24 HR
0.5100 LB/H (EACH) 24 HR
0

No
0 $/ton

0 $/ton
ALSO LISTED AS PM2.5 LIMIT

EPA/OAR Methods

FINAL

All Other.Methods

filterable <

”n
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Pollutant Information

Click on the Process Information button to see more information about the process associated with this
pollutant.
Or click on the Process List button to return to the list of processes.

RBLC Home Search Results | Facility Information Process Information

Poliutant information

FINAL

RBLC ID:IN-0166
Corporate/Company: INDIANA GASIFICATION, LLC
Facility Name:INDIANA GASIFICATION, LLC

Process: TRUCK/RAIL CONVEYOR TRANSFER TOWER; TRUCK STATIONS UNLOADING TO A TRUCK HOPPER;
AND TRUCK HOPPER UNLOADING TO THE CONVEYOR BELTS

Pollutant: Particulate matter, CAS Number: PM
filterable (FPM)

Pollutant Group(s): Particulate Matter (PM), Substance Registry System: Particulate matter, filterable
(EBM),

Pollution Prevention/Add-on Control Equipment/Both/No Controls Feasible: A
P2/Add-on Description: ENCLOSED VENT TO A DUST EXTRACTION SYSTEM OR BAGHOUSE

Test Method: Unspecified EFA/OAR Mathods I All Other Methods I

Percent Efficiency: 99.000
Compliance Verified:
EMISSION LIMITS:
Case-by-Case Basis: BACT-PSD
Other Applicable Requirements:

Other Factors Influence Decision: No
Emission Limit 1: 0.0030 GR/DSCF 3 HR AVE
Emission Limit 2: 0
Standard Emission Limit: 0
COST DATA:
Cost Verified? No
Dollar Year Used in Cost Estimates: 2012
Cost Effectiveness: 28701 $/ton
Incremental Cost Effectiveness: 0 $/ton
Pollutant Notes: BAGHOUSE ACHIEVING 0.001 GR/DSCF NOT COST EFFECTIVE.

https:/icfpub.epa.govirblc/index.cfm?action=PermitDetail. Pollutantinfo&F acility_|D=27546&Process_ID=108992&Pollutant_ID=170&Per_Control_Equi... 1/



10/18/2018 | Process Information - Details | RACT/BACT/LAER Clearinghouse | Clean Air Technology Center | Technology Transfer Network | US E

Technology Transfer Network
Clean Air Technology Center - RACT/BACT/LAER Clearinghouse

Process Inform tion - i
For information about the pollutants related to this process, click on the specific pollutant in the list
below.

FINAL
RBLC ID: LA-0239
Corporate/Company: CONSOLIDATED ENVIRONMENTAL MANAGEMENT INC
Facility Name: NUCOR STEEL LOUISIANA
Process: SLG-408 - SLAG MILL PRODUCT SILO BAGHOUSE VENT
Primary Fuel: Pollutant Information - List of Pollutants
Throughput: 75.40 T/H
Process Code: 81.290
Primary
Pollutant Emission Basis Verified
Limit
Particulate matter, 0.7500 LB/H BACT- YES

total (TPM) PSD

Process Notes: TOTAL THROUGHPUT 1.92 MILLION TONS PER YEAR

https://cfpub.epa.gov/rblc/index.cfm?action=PermitDetail.ProcessInfo&facility_id=270908PROCESS_ID=107585
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Clilck on the Process Information button to see mare information about the process associated with this
pollutant.
Or click on the Process List button to

:Help l

FINAL

RBLC ID:1L-0117

Corporate/Company: MISSISSIPPI LIME COMPANY
Facility Name: MISSISSIPPI LIME COMPANY

Process: Truck and Rail Loadout

Pollutant: Particulate matter, CAS Number: PM
filterable (FPM)

Pollutant Group(s): Particulate Matter (PM), Substance Registry System: filterable

{EBM).

Pollution Prevention/Add-on Control Equipment/Both/No Controls Feasible: A

P2/Add-on Description: Partial enclosure; fabric filters to treat displaced air during loadout; and loadout
practices to minimize spillage.

Test Method: EPA/OAR Mthd 5 EPA/OAR Methods
Percent Efficiency: 0
Compliance Verified: No
EMISSION LIMITS:
Case-by-Case Basis: BACT-PSD
Other Applicable Requirements: SIP
Other Factors Influence Decision: No
Emission Limit 1: 0.0040 GR/SCF
Emission Limit 2: 0
Standard Emission Limit: 0
COST DATA:
Cost Verified? No
Dollar Year Used in Cost Estimates:
Cost Effectiveness: 0 $/ton
Incremental Cost Effectiveness: 0 $/ton
Pollutant Notes: Opacity: 7%

https://cfpub.epa.gov/rblc/index.cim?action=PermitDetail.Pollutantinfo&F acility_|ID=28066&Process_ID=110529&Pollutant_ID=170&Per_Control_Equi...

mn
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Table 11.19.2-3 (Metric Units). EMISSION FACTORS FOR PULVERIZED MINERAL
PROCESSING OPERATIONS *

Source ® Total EMISSION Total EMISSION Total EMISSION
Particulate FACTOR PM-10 FACTOR PM-2.5 FACTOR
Matter RATING RATING RATING
Grinding (Dry) with Fabric Filter 0.0202 D 0.0169 B 0.0060 B
Control

(SCC 3-05-038-11)
Classifiers (Dry) with Fabric Filter

Control 0.0112 E 0.0052 E 0.0020 E
(SCC 3-05-038-12)

Flash Drying with Fabric Filter Control 0.0134 c 0.0073 C 0.0042 o
(SCC 3-05-038-35)

Product Storage with Fabric Filter 0.0055 E 0.0008 E 0.0003 E
Control

(SCC 3-05-38-13)

a. Emission factors represent controlled emissions unless noted are in kg/Mg of material

throughput.
b. Date from references 16 through 23

Table 11.19.2-4 (English Units). EMISSION FACTORS FOR PULVERIZED
MINERAL PROCESSING OPERATIONS *

Source ” Total EMISSION Total EMISSION Total EMISSION
Particulate FACTOR PM-10 FACTOR PM-2.5 FACTOR
Matter RATING RATING RATING
Uninding (Dry) with Fabric Filter 0.0404 D 0.0339 B 0.0121 B
Control

(SCC 3-05-038-11)

Classifiers (Dry) with Fabric Filter 0.0225 E 0.0104 E 0.0041 E
Control
(SCC 3-05-038-12)

Flash Drying with Fabric Filter Control 0.0268 Cc 0.0146 C 0.0083 Cc

(SCC 3-05-038-35)

gmduc( Storage with Fabric Filter 0.0099 E 0.0016 E 0.0006 E
ontrol

(SCC 3-05-038-13)

a factors represent controlled noted. Emission factors are in 1b/Ton

'throughput.
b. Data from references 16 through 23

8/04 Mineral Products Industry 11.19.2-15
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Source (SCC)

Aggregate transfer
(3-05-011-04,-21,23)

Sand transfer®
(3-05-011-05,22,24)

Cement unloading to elevated
storage silo (pneumatic)°
(3-05-011-07)

Cement supplement unloading
silo
-011-17)

Weigh hopper loading *
(3-05-011-08)

Mixer loading (central mix)’
(3-05-011-09)

Truck loading (truck mix)®
(3-05-011-10)

Vehicle traffic (paved roads)

Vehicle traflic (unpaved roads)

Wind erosion from aggregate
and sand storage piles

TABLE 11.12-2 (ENGLISH UNITS)
EMISSION FACTORS FOR CONCRETE BATCHING *

Uncontrolled Controlled
Total PM Emission  Total PMyc Emission Total PM Emission Total
Factor Factor Factor PMo
Rating Rating Rating

0.0069 D 0.0033 D ND ND

0.0021 D 0.00099 D ND ND
0.73 E 047 E 0.00099 D 0.00034
34 E 1.10 E 0.0089 D 0.0049

0.0048 D 0.0028 D ND ND
0.572 0.156 0.0184 0.0055
or Eqn. B or Eqn. B or Eqn. B or Eqn.
11.12-1 11.12-1 11.12-1 11.12-1
0.098 0.0263
1118 B 0.310 B or Eqn. B or Eqn,
11.12-1 11L12-1

See AP-42 Section 13.2.1, Paved Roads

See AP-42 Section 13.2,2, Unpaved Roads

Sce AP-42 Section 13.2.5, Industrial Wind Erosion

Emission
Factor
Rating



Table 1.4-1, EMISSION FACTORS FOR NITROGEN OXIDES (NO,) AND CARBON MONOXIDE (CO)
FROM NATURAL GAS COMBUSTION®

NO,® co
Combustor Type
(MMBuw/hr Heat (nput) Emission Factor Emission
{sCC} (Ib/10° scf) Factor
s
6-01, 1-03-006-01)
Uncontrolled (Pre-NSPS) 280 A 84 B
Uncontrolied (Post-NSPS)* 190 A 84 B
Controlled - Low NO, bumers 140 A 84 B
Controlled - Flue gas recirculation 100 D 84 B
1-02-006-02, -03-006-02, 1-03-006-03]
Uncontrolled 100 B 84 B
Controlled - Low NO; bumers 50 D 84 B
Controlled - Low NO, bumers/Flue gas recirculation 32 [of 84 B
Boilers
Uncontrolled 170 A 24 C
Controlled - Flue gas recirculation 76 D 98 D
Residential Fumaces
<0.3)
{No S$CC)

40 B

million fired. To convert from It/10

value of from 16710 ¢scf to

emission factor

Code.
the appropriate NO x emission factor. For
control,
than 250 MMBtuhr of beat

and units 100 and 250 MMBtu/hr



TABLE 1.4-2. EMISSION FACTORS FOR CRITERIA POLLUTANTS AND GREENHOUSE
GASES FROM NATURAL GAS COMBUSTION®

Pollutant

Ccoy®

Lead

N:O (Uncontrolled)
N:0 (Controlled-low-NOx burner)
PM (Total)*

PM (Condensable)®
PM (Filterable)®
SO,*

TOC

Methane

voC

Emission
(Ib/10¢

120,000
0.0005

2.2

0.64

7.6
5.7
1.9
0.6
11
23
5.5

particulate matter collected using EPA Method 202 (or

YA Me
ns/10% s¢

Factor - .
scf) Emission Factor Raling

O W w > w O U mm o »

ight

valent). isth rticulate
5 (orequ ing t

f. The SO; emission factor in this table can
the SO, emission factor by the ratio of
0° scf.
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DNREC - Division of Air Quality
Application to Construct, Operate, or Modify
Stationary Sources

Form AQM-4.6
Page 1 of 5

Baghouse Application

If you are using this form electronically, press F1 at any time for help

General Information

1. Facility Name: WALAN Specialty Construction Products, LLC
Equipment ID Number: EP-3 Grinding Mill with Integral Heater
Manufacturer: Redecam

Model: 2 DPZ 60x10/7-W

2

3

4

5. Serial Number: N/A
6 Is the Baghouse Insulated? [X] YES [ ] NO

7 Design Minimum Operating Temperature: 203 °F

8 Design Maximum Operating Temperature: 257 °F

9 Are Temperature Controls Provided? CJYES XINO

If Yes, complete the rest of Question 9. If no, proceed to Question 10.
9.1. Describe the Temperature Controls:

10.  Air Flow Through Baghouse: [] Forced
X Induced

[] Other (Specify):

11 Direction of Flow Through Filters: [] Inside Out
X Outside In

12.  Particulate Removal Efficiency: 99.9+ %

Attach the Manufacturer’s Specification Sheet for the Baghouse and Particle Size Removal Efficiency Curve and basis of
determination.

13.  Number of Compartments: Two
14.  Number of Filters (Bags) Per Compartment: 600
15.  Can the Compartments be Isolated for Replacement or Repair? [ ] YES NO

Gas Stream Information

16.  Maximum Inlet Volumetric Gas Flow Rate: design value with 80-85% recirculated - 48,144 acfm at
204.8 °F

17.  Maximum Outlet Volumetric Gas Flow Rate: stack exhaust gas - 10,463 acfm at 204.8 °F

18. Dew Point at Maximum Moisture Content of Gas: 123.8 °F

Final Application — Version 6 created 4/9/13



DNREC - Division of Air Quality
Application to Construct, Operate, or Modify
Stationary Sources

Gas Stream Information

19. pH of Gas Handled: N/A

20 Dust Characteristics Sticky
(Check All That Apply) Wet
Corrosive

Dry
Other (Specify)

Contaminant Information

21. Percent of Each Contaminant in the Waste Gas and Removal Efficiency
If more than five Contaminants are present, attach additional copies of this page as needed.

Contaminant Name Contaminant CAS Number VF\’Ier(;ZnCt;g;

21.1 GGBFS N/A 100 %
21.2. %
21.3. %
21.4. 9%
21.5. %
22.  Fabric Type: [] Felted ] Membrane [[] Ceramic Cartridge

X Woven PTFE Membrane [ ] Other (Specify):

[] Felted-Woven Sintered Metal

23.  Fabric Material: Polyester/Acrylic

24. Maximum Continuous Filter Operating Temperature: 257 °F

25.  Clean Fabric Permeability: 29.53 scfm/ft> at AP N/A inches of water
26.  Fabric Filter (Bag) Diameter or Width: 5 inches

27.  Fabric Filter (Bag) Length: 22.9 feet

28.  Effective Area Per Filter. 30 square inches

29.  Minimum Effective Air to Cloth Ratio: Operating = 0.73 feet/min

30. Maximum Effective Air to Cloth Ratio: 1.15 feet/min

31.  Design Pressure Drop Across Baghouse: 6.02 inches water

Form AQM-4.6
Page 2 of 5

Removal
Efficiency

99.9+ %
%
%
%
%

32. Describe Determining Factor Fabric Filter Changing/Replacement: Vendor recommendations are
followed. The company's other facilities operating in PA have implemented an effective
baghouse maintenance plan as follows: (1) Baghouse, filters, and cages are inspected every 3
months by the plant foreman for the first 6 months; (2) After 6 months, the baghouse, filters, and
cages are inspected monthly; and (3) Bags and cages are changed when required following

inspection (typically 8-12 months).
Attach the Manufacturer’s Specification Sheet for the Fabric Filters (Baas).

Final Application — Version 6 created 4/9/13



DNREC - Division of Air Quality )
Application to Construct, Operate, or Modify Forrgaggl:\%/l ;g
Stationary Sources

33.  Filter Cleaning Method: Manual Cleaning [] Bag Collapse [] Reverse Air Jet
Mechanical Shakers [ ] Sonic Cleaning Pulse Jet
Pneumatic Shakers [[1 Reverse Air Flow Other (Specify):

If Reverse Air Jet or Pulse Jet is used, complete the rest of Question 33. If not, proceed to Question 34.

33.1. Air Pressure: 80 psi

33.2. Describe How Air Is Supplied to System: WALAN Specialty Construction Products, LLC
compressors will supply air with an air pressure regulator group to the air collectors located on
the platforms on the filter roof. The connection is made through pneumatic valves to the ramps.
Ramps blow the compressed air inside each bag and the pressure wave caused by the double
ejection system causes both a sudden shake of the bag and an air flow in the opposite direction.
The two combined effects cause the crumbling of the dust layer deposited on the bags and the
dust falls into the hopper.

34. Describe How Filter Cleaning Is Initiated: []Manual [X] Pressure Drop
[0 Timer [ Other (Specify)

35. Isthe Hopper Heated? []YES X NO

36. Isthere a Hopper Vibrator? [] YES XI NO

37 Describe How Collected Material is Treated or Disposed of: Collected material is considered
product and is fed via a bucket elevator to the two 1,100 ton product storage silos.

Stack Information

38. Emission Point Name: EP-3
38.1. Stack Height Above Grade: 83 feet
38.2. Stack Exit Diameter: 3 feet

(Provide Stack Dimensions If Rectangular Stack)

38.3. Is a Stack Cap Present? [ ]YES [XINO

38.4. Stack Configuration [X] Vertical [] Horizontal [] Downward-Venting
(check all that apply) [] Other (Specify):

38.5. Stack Exit Gas Temperature: 204.8 °F

38.6. Stack Exit Gas Flow Rate: 10,463 ACFM

38.7. Distance to Nearest Property Line: about 125 feet

38.8. Describe Nearest Obstruction: Large 150" x 675' building to the west
38.9. Height of Nearest Obstruction: about 50 feet

Final Application — Version 6 created 4/9/13



DNREC - Division of Air Quality )
Application to Construct, Operate, or Modify Forrgagglz\{l ;g
Stationary Sources

Stack Information

38.10. Distance to Nearest Obstruction: about 265 feet
38.11. Are Stack Sampling Ports Provided? [JYES XINO

39 Are There Any Alarms You Would Like the Department to Consider
When Drafting the Permit? LI YES DINO

If YES, complete the rest of Question 39. If NO, proceed to Question 40.

39.1. Describe the System Alarm(s)

If there are more than five alarms, attach additional copies of this page as needed.
Operating

Parameter
Monitored

Describe Alarm Monitoring Device or Does the Alarm Initiate an
Trigger Alarm Type Automated Response?

] Visual
1 Auditory [INo  [JYEs

39.1.1 1 Automatic Describe
(Remote Monitoring)
1 Other

Visual [ONOo [JYES

Auditory .
39.1.2 [] Automatic Describe

(Remote Monitoring)
[1 Other
|_| Visual NO YES
[] Auditory 0 N )
39.1.3, ] Automatic Describe
(Remote Monitoring)
[] Other
[_] Visual I:] NO I:' YES
Auditory .
39.1.4. Automatic Describe
(Remote Monitoring)
[] Other

[] visual [INO []YES

Auditory .
39.1.5. Automatic Describe

(Remote Monitoring)
[] Other

Additional Information

40. Is There Any Additional Information Pertinent to this Application? [ YES X NO
If YES, complete the rest of Question 40.

Final Application — Version 6 created 4/9/13



DNREC - Division of Air Quality )
Application to Construct, Operate, or Modify Forr;aASIgI :;g
Stationary Sources 9

Additional Information
40.1. Describe

Final Application — Version 6 created 4/9/13
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BAG FILTERS (BAGHOUSES)

_\\,‘-

Bag Filters (baghouses) have been our core product for aver 30 years. With our own proprietary technology, our Bag Filters
offer the highest particulate removal efficlency on the market, far exceeding the most stringent emissions regulations
worldwide. Our secret has been to constantly evolve with technology and search for improvements to provide our customers

with optimum air filtration solutions,

WHY CHOOSE OUR BAG FILTERS?

i
Innovative solutions
Unsurpassed filtration Qur persistent R&D has led to
Our Bag Filters can far exceed the innovations such s our Dual- and
strictest regulations and can remove Muiti-Input integrated Systems,
more fine and ultra-fine particulates Incomparable life expectancy saving CAPEX and space.
than any other on the market.
y other on € We have Bag Filters that were installed
over 25 years ago that still achieve the
strictest emission requirements today.
Guaranteed casing tightness
Our SPS bag fixation system ensures 100%
Reduced energy costs casing tightness, meaning no dust leakages.
Redecam’s Bi-Jet Bag Cleaning System reduces your system’s
compressed air usage by up to 40%, lowering energy costs.
High temperature capacity
- We offer Extreme High Temperature Bag Filters which can
' withstand temperatures of up to 1000°C (1832°F).

REDECAM




BAG FILTERS: MODELS  AND UNIQUE FEATURES

We ofter & widd uaciety of g Faers
ared Moltoede Fitees 19 2t iy Bow
rate and dust Larden A modes
feazuce dur innovative SP5 bug fxation
sysen atd our Bje Bog Clearing
System, eneuring oplimal ot Risation
nd kvvet oporating <osta (S5 aned i
Jet e optional on Maustanca Farersy)
Al of our madels are al1d avaldiq a3
retofits, upgrades of ansiormateny
Amang o most pepullr madels are
it DFD-~ and DAL Mode: Big Faecs

Prease st the Produkls sexbon of
ouf webste a1 www.redecam.cam
or informaticn 3box pur olher Bag
Fatee modess,

.P

we offer multiple Bag Filter models for flow rates from
10,000 m? to 3,000,000 m? (353,000 ft3 to 105,000,000 ft3)
and for dust loads of 1 g to 1 kg (0.035 oz to 35 oz).

Our DPD-Model Bog Filter

DPO-Model Bag Ftars are suned for high faw retes oove 15 mlign My or 833000 AFM) ana madium st dutt
Tu/ten IppELALONs fun 10 200 p/Hm? or DOB7 g/fth) Erampdes moute instaitaiions with 3 fan kan eirewts, cnder
coolers of our Duat Fput integratied System. as wid 43 $3kitions i Lurge piver plants or Integsating fue £a1 treamedd

Thes model has comparirants placed 11 paiy on ®thr vo2 0f 2 L9 contral duct The central .01 rordans separate
18 for the et AErtyl £35 30 the cutht icesr gas

The Ba®es (pipes andd parforated plited) are Soedlaly dasighed S eieh propeit 10 erriure the eyl perieabidty snd
Grientaton i Seder L 30 3 uriform §a5 wiccity IVouEont each pa of compartmonty. AT Dtickes an Captured
they erer boppars thrtugh solation dampers dey pred ta pronide o ow s fow Goniral i broie srorcomant s

() Rencaw

Our
DPM-Model!
Bag Filter

O Loddel Bag Fners 2re saitable for Ngh fow 1802 (above 15 maion mYie or EA3,060 ACFAI and high el Bt
Butden appkestions {010 1000 g/NMY 67 0 44 geit!) Evampded intiude instatations with 2-4an ki Syttema, b cement
128 6 S0 SaER A Ars B such <A1e%. Ihere & a nesd for plRcent ST (e D dion b reduce the dust burden reachinsg
the kags

A e content hoppar £ U34d 10 fedredse the anlal gas weiacky $a Hhat 4 thagt
pre Bropping actien Likes place Susable buMey Bataren the 234 s 20 Ihe
cerarathopper ersurgaursfonm gat Soward velotty Mross the hopper (ross.
seetion Indesd U gin alter baing Lugedy poe separsted of 45 At rises
L A1 tha ceetral hoppar a0 favse teeugh our uniqua Distribution
Screen, nhih acts a3 aredhey dust 52paratoe. Ty i oen diperses the
EAVEUIE Cattdy WOLENGAE the fiter Bag omp tmenty, fesciting la

@ hgrdy elliciont protess Tha tramlises reo 2 ower pretoas diop,
fewts chaaning cycles, & longor bag Metime and Vgnifcart rompreased

& SrAngy, Mearang lowes Bngrgy Eonsumphian

Vit the 2ir-to- cloth ratio o of wtmost Enpartance tor L Mot bag
Fiizers, the ¢an velotity hat no mpact on the degn sie the g5 Sowto
bags s heruontal Access is made 60 ore 5.4 of the bugs o rertdr 1o 2ot
the g riting alted miong with the droppg dust,

wvw.redecamcom



OUR EXTREME HIGH
TEMPERATURE BAG FILTER

This newl tochndlogy exterdt cur Air podten comioh wffiing, as our Eatreme High Temperaturo Bag Fiter (E4T-Bag
Fiten €an remane both soids and tars whis withstanding temperatures Sfup o 850°C (1S62°F) I can ewn 1200l peak

tengeratures of up ta 1000°C 1E32F)

Our ENT-fLig Flters aoe thetelore ieal for 1he O & Gas incusuy and offer u:ncr-l' fer Tettain appheationd ai the
Cemant, Mota's & Mivng anad Waste (0 Erergy & Blomass Pawe stunies. G HEerams Catalytic Candies, our

EHT-Bug Fltars can be paved with out (4 fue gas trestment (FGT) spstem ~ahether b tiest atd Enes, theitury and
matalz or KO, = or a1 of these podutants,

FALTER:

Amiszion tevels,

resic) anl

ADVANTAGES OF OUR EXTREME HIGH TEMPERATURE BAG

© optimal parformance. Ow MRS an achieve ncar lero

© towar CAPEX & OPEX. There's o need for further codling
Systenms, Is the bags tan withstartd such high tempacatures.

© saveson enargycosts. tis pasuble 1o recover hoot by instating
3 wasta heat recovery system downstream of the EHT-B.ag Filter

. @ Safe. Our special fiter bags are non-Nammable ang 100% spark

© Easyinseall and Qur outer and innes catlar
ua&r\g sets have readjustabla bayonet locks and are flandble.

‘lhq ﬂn:u';n eftow Hll-mmn Bl mwum u.wmm
or matedat The

peTehay - 5y o
Fiters con wthizond emperatutny !drm nihe eu: B3 Fite ara rigid wilh b consittency am Caroboan,
and they 8on need 2 cage inside as they are sell.supportng

B 1000°C (1872°%)

IDEAL APPLICATIONS FOR
OUR EHT-BAG FILTER:

Ol & Gas inchutry [pasification)

Cament ndhutry (chnker conter)
Blomars and WYE [roneraton)
Matals & Mining iy

cakinpion, melting prodess and
sepaction of precicus mesaln

() reecan

O]

OUR DUAL- AND MULTI-HINPUT
INTEGRATED SYSTEMS

Amongst out lanovallois sre sysiems in e T
which one Redecam Bag Filtar is used 1o

dedust gases from two ar mare process -

©of Uit polnts Lo save our Cllents sigrificant

spte ang CAPEAL Cur Dudt-lnput Wiegrated
System, developad for the coment industry.
utes one Dag Foer (0 dedutt oth the kin &

. Wishng Ohand et

13w maA and the cinker coolef. For the Metals b -:‘H

& Mining ang Ot & Gas indusiries, we created |
Mudtl-inpul Integrated Systems, which collect o~ —:_' 3
oz from severa) process points or units - - | i
and comwerge tham inta one Bag Fllter {sx:

comvprging the gases fiam the Electric Arc

Furnate or anotber primaty ot soutte wih e of severo! pessiie
pases flom a secandary €6l source into ong Configurotians A our Duk
taghouse), Input indrgnmed Gnvm

OUR SPECIALIZED RETROFIT &
TRANSFORMATION SOLUTIONS

mums they are arong our speclaines Memn by bzers
+) B become ctrolete, either

mmlhermulhwhm .
requEe, mnm«um&srmwm%mu
g Lk iuwhl‘l*l‘m Itmt‘hmm

of
andf instaling new

Trarslormations are aiso pr.ﬂlvlb\t This means changing an existing
ESP inta 2 Bag Filter, ot vice versa

Advantages:
O Lower CAREX than replacing with 3 new modet

@ Empysions can be reduand to met wrder the workds ke
amiasions bmits

s) Transformacons can be made within (e existing footprnt
@ wsnmat ductwork moditkatons/adgitions
© Reuse of existing @ilary eqipmens

wwwredecam.com



OUR SPS BAG FIXATION SYSTEM

Crmrnases Wator shony Tesls 3nd OOVSRE WO/h BEpETRTCe TP U b dOviiap the meit 38sdnced wer friertly e
elfiient g Ronon Yetem on the murkee oo Senple Precture Syttem (893) Cur U85 puaesntent that the fghtness of
e catng batmatn the thaity 30 0630 $06% 3 100% oTedDve.

[Q prrvent Gudt lealage a1 wesk pomnts, we inTeased the
Cuntact suelsem ared of the g aganst the ke sheet
by extending 3nd centounng the whe sheet opering
That surface contset is therelore nct bmiited ta Uk prire
thitkness Qypically 4 inm er $432°) of the plate, Lt i
extended (o the entre internad surface of the drann hate
[atound 13 mm or 45/647)

Simple Pressurs
System collar

W Pt T Drestune OF 1 Bag otar o I fawn sdlge

of the tube theet halie, frmily 2acur ing tha bag's doth, The colr
PSP G B0 1X0r B 13 300 desgned to tal 17 Of tha temest Jture (e b
Py evrerae pecsie an sheed 1 Carbon sieel and the CORM 15 I SN, frauting
e sers g s ixe eitreme fyessure bieing penerated o0 th soobng purlice

Other advantsge s to gur SPS
© Bag kstallatinn and removal is timple 3nd quick
© to risk of bags faling duing instalation o maintenance

€ Bags cannot drop Inta the hopper 1hanks 1o the ring Iy
sobid steel ambedded 3t Lhe o of each bag

OUR BIHET BAG CLEANING SYSTEM

Owr §i-ia1 833 Oaning Syw em increases the vakama 6f a7 that s Rorced inta the g R, whike 1ec/Crg the CONSEBpRon
2 campresad a1 How? Wa 110 3 Dual Ventur Jrracgement: one pipe i I9€3tod dowrgar e of the naszie and the ofhey,
aber ha bag infer. This eysiem merimires (e disparuion of compretied air aring (ba iepeton phase, thus raeatng
the voiume of 4 farted g0 the by I turn, Iis reduces the QuAnYy of sir rewded (o pufsate the bag 3 acheves a
Tegher fiave velacy than in systems equipped with one Venturi

Compressed alr injection
Redecsm offers both andne and nfne/sami J
alfine deaplag systams. Ve rocommend
Swr onimne system for mosL cuslomers ag it
provides fess siress on mechanical davices
Giinge its cormpastments do not Close dunng
clearing operations) and  consequenly
reduces power (omuigtion. Ow  goling
Syatem maintalis ol o comatay presaure
across the Biter and a constant dust Agw
wadrd tha chest desthaape sysinm, Compared
(8 an offine Riter that operates 3t the Same
*rto-doth (ki 8 fter tesned with an
anfiae process haz less cioth wurlach 3rea.

N&A.rm'vﬁ-nm;(mm the
persay o O (NN HAXYRE Gdy

O xtidy desgred OIN4 Crees an
FREAE I g, CECMUTating the ar fow
O TR Dog e rigiocny the ameued

Acdecamn recommendsy sifine tar semi-offine}
clearung fRers for certoin appbicalons when

thee chast contams very lugh guaniities of fing of compressed oo requiend
artcuAstos o I U fiter aoes nod act simply
a3 a dust collector, bul s @ (03c10r a8 we,
using its bags a5 & reaction layer,
ween redecamcom



_ DESIGN & MODELLING

DESIGN PARAMETERS

Your process parameters are key in selecting an appropriate
Bag Filter design. Our engineering team has 30+ years of
experience in surveying the output and needs of various plants,
and will study yours to find an appropriate solution to reach
your desired emissions reductions.

To determine the appropriate filter size, we must study the air-
to-cloth ratio and can velocity. An appropriate air-to-cloth ratio
is required to avoid high-speed impact of dust particles against
the cloth, as this leads to early bag replacement,

To optimize the can velocity in the Bag Filter compartments,
the distance between bags in each row as well as between the
rows is calculated and defined for each specific case. These
considerations are also used to determine the most suitable
bag length and the number of compartments needed.

We develop the highest quality air
pollution control products available.

Visit our website to learn more at
www.redecam.com
or scan this code:

MODELLING

We use Ansys's Fluent software to accurately design and
study every solution. This allows us to engineer and analyze
each system’s broad physical capabilities, optimize the fluid
dynamics and study the efficiency of pollutants removal.
When a computerized simulation is not sufficient, we undertake
a physical simulation on a 1:7 scale in our Milan workshop.

Redecam offers a comprehensive portfolio of air filtration,
flue gas treatment (FGT), gas conditioning and transportation,
handling & storage products. Please contact us to see how we
can take care of all your air pollution control needs.

ITALY (HEADQUARTERS)
% +39 02 243491
redecam@redecam.com

BRAZIL
L +55 11 3044.4125
redecam.brazil@redecam.com

US.A.
. +1 704 969.8811
redecam.usa@redecam.com

CHILE
L +56 2 2789 0358
redecam.chile@redecam.com



TYPICAL DESIGN FOR THE GPINC “READY2GRIND” SYSTEM

Equipment information: Process Baghouse Filter

Vendor: Redecam

MECHANICAL DESIGN

Filter type 2 DPZ 60x10/7-W
Housing design pressure @ 150 °C daPa -1200
Type of construction welded
Housing width mm 6.932
Housing length mm 11.944
Clean gas chamber height mm 850
Hopper type Trough
Hopper face angle ° 61
Number of compartments 2
Excludable compartments no
Compartment widih mm 2.284
Compartment lenght mm 11.944
Gas flow distribution at bag contact double
CLEANING SYSTEM

Type of cleaning system on-line
Cleaning valves

Valve size 2"
Total valves quantity 120
Quantity of valves each compariment 60
Quantity of bags each valve 10
Compressed air

Normal compressed air consumption Nm3/h 70
Maximum compressed air consumption Nm3/h 174
Compressed air pressure at our mains  bar(g) 55
BAGS & CAGES

Bags

Fixation system Snap-ring
Bag material Polyester/Acrylic
Bag specific weight - nominal a/m2 600
Treatment Hydro-Oil Repellent Treatment
Max. operating temperature °C 125
Bags nominal diameter mm 127

Bags nominal length mm 7.000



Total bags

Cloth area
er compartment
Number of compartment
of cage split

Number of vertical wires of the cages

m2

1.200
3.351

600

12



P LL ICH Y55 Groue

Fan Specifications

Fan type: VR53S0mH1AK2000

General descrintion Surface im?* Mass lkal
1 fan 1.677
with back blade

with cleaning opening
with condensate drain
with suction box
with cleaning opening
with condensate drain
coupling with protection Primary drive
motor assembly
test run
2 primary drive 4.200

3 accessories

31 Kompensatoren S1 133
material three layer PU/Glastextile - PTFE -
PTFE/Glastextil
A: 1888mm, B: 1048mm, EH: 300mm
flow plate material 1.0038
mobile flange material 1.0038

32 Kompensatoren VD 97
material three layer PU/Glastextile - PTFE -
PTFE/Glastextil
A: 1580mm, B: 780mm, EH: 200mm
flow plate material 1.0038
mobile flange material 1.0038

33 vibration controf
VIBREX VIB 5.762 | 2-channel vibration
control, 10 m

34 heat control
2 x Pt100, 4-way conductor, with Transmitter
E+H TMT 182, 4-

35 Set Anchor bolts

36 additional price flender arpex with spacer

Sum 12107

TI8 Membor of ROTAMILL GROUP



REDECA

BAG FILTER DATA SHEET

Operating condition
Gas flow at the filter inlet @ 0 °C
Gas flow at the filter inlet
Gas temperature at the filter inlet
Gas static pressure at filter inlet
Air-to-cloth ratio
Air-to-cloth ratio (N-1)
Can velocity
Flange-to-flange pressure drop (estimated)
Dust load
Inlet dust load
Inlet dust load
Outlet dust load
Recovered dust

Filter tvpe

Housina desian pressure @ 150 °C

Tvoe of construction

Housing width

Housina lenath

Clean aas chamber heiaht

Hopper tvpe

Hobper face anale

Number of compartments
Excludable compartments
Compartment width
Compartment lenaht

Gas flow distribution at contact

Type of cleaning system
Cleaning valves
Valve size
Total valves quantity
Quantitv of valves each compartment
Quantitv of baas each valve
Compressed air
Normal comoressed air consumption
Maximum compressed air consumption
at our mains

Bags

Fixation system

Venturi

Baa material

Bag specific weight - nominal

Treatment

Max. operatina temperature

Baas nominal diameter

Baas nominal lenath

Total bags quantity

Cloth area

Rows of baas per compartment

Number of baas ner compartment
Cages

Caae material

Quantitv of caae split

Number of vertical wires of the caaes

Job Nr.

18016

Date 15-Jun-18

Client

. Pfeiffer Inc.

Plant Penn Mag Inc. - Wilmington (USA)

Item

Nm*h
Am/h
°C
mbar
m*/m?/min
m/m¥min
m/s
mbar

a/Nm®

a/Am®
ma/Nm?

mbar

mm
mm

mm

Nm’/h
Nm¥/h

a/m

mm
mm

ill Filter

99.573
146 614
95
-45
0,73
Not possible
0,74
12

301

205

10
30 000

2 DPZ 60x10/7-W

-120
welded
6 932
11 944

850
Trough

61

2
no

2 284
11 944
double

on-line

120
60
10

70
174

Snap-ring
no

Polvester/Acrvlic

600

146 950
232 000
120
-50
1,15
Not possible
1,16
16

374
237
10
55000

Hvdro-Oil Repellent Treatment

125
127
7.000
1.200
3.351
60
600

Painted Carbon Stee!

2
12



GEBR. PFEIFFER
Penn Mag Inc. — Wilmington (USA)

Mill Bag Filter
Bag Filter Functional Description
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1 FOREWORD

This specification concerns the control of the part of plants supplied by Redecam, focused on the filter
operations; this document is intended as a guideline to the system, for all the aspects connected to the control
and the safe operation of the plant.

This document has to be integrated with:
o Client's safety procedures
e (Client's requirements
o Local operators' practise and procedures
e Process specifications pertinent to areas out of Redecam scope

e Client operative specification

This document shall be read in conjunction with the following documents:
e (C118016-1BF1_BF-A5-01 — Bag filter P&ID
e C118016-1AA1_AA-L1-02 - Set points, thresholds and timers list

All the values included in this document, as temperatures, pressures and positions, have to be considered as
indicative; details at regard will be delivered separately.

2 BAG FILTER OVERVIEW

The bag filter is designed to remove the particulate content from the flue gases.

A proper tuning of the cleaning system of the filter allows a high filtration efficiency, through the generation of a
dust layer on the bags (the “dust cake”), with an acceptable filter pressure drop.
The bag filter is made of the following main items:

1. Inlet Duct: distributing and equalizing the flue gases going to the bags.

2. Filtering bags: the upper end rests on the bag holding plate through a special sealing system, while
the surface is supported by a metal cage located inside the bag. The gas coming from the inlet duct
goes through the bag and deposits particulate on the bag external surface; a pneumatic cleaning
system removes the dust from the bags, and let it fall in the hoppers.

3. Hoppers: hoppers collect the dust falling from the bags. Each hopper can be equipped with a
pneumatic operated valve that is used to isolate the filter section, in case the filter is divided in
compartments. Hoppers are designed to ensure a proper gas distribution and approach to the bags,
in order to limit the upward gas velocity and avoid in the same time dust bridges in the bottom.



4. Clean gas box (Plenum): the clean gas comes out from the upper part of the bag, and reaches the
output duct. In case the filter is divided in compartments, each section can be isolated by suitable
outlet valves, same we have at the inlet. The distribution ramps of the compressed air used for
cleaning are inside the plenum as well.

5. Bags Cleaning System: the pressure wave caused by the double ejection system causes both a
sudden shake of the bag, and an air flow in the direction opposite to the filtering one. The two
combined effects cause the crumbling of the dust layer deposited on the bags and its fall into the
hopper.

The system is composed by:

v Air supply with air pressure regulator group

v Air collectors, located on the platforms on the filter roof, connected through pneumatic valves
to the ramps.

v" Ramps which blow the compressed air inside each bag.

6. Control and Cleaning Panel (BF.C): it sequentially commands the opening of the pneumatic valves,
by means of pilot solenoid valves boxes, to supply the compressed air necessary to clean the filter
bags. It processes and transmits some operation data (bags differential pressure, gas temperature,
filter diagnostic etc.) to the MAIN PLC or Main Control System of the plant.

7. Outlet Duct: it collects the gas coming from the filtering bags and directs it to the ID fans

3 DEFINITIONS

TRANSIENTS

Transient is typical a sudden change in the system operation parameters (pressures, temperatures, mass
velocities etc.) which shall be kept under control. A transient can be programmed or can happen
independently from the operator will.

The following are the typical transients for the installation:
o Mill start-up
e Mill shut down

When a transient is not foreseen (black-out, fan trip, material feeding cut-off, etc.) can generate dangerous
situation for the installation, the so called “emergencies”.

EMERGENCIES

Whenever the system operating parameters (pressures, temperatures, mass velocities etc.) cannot be kept
under control the system is in “emergency”.

Most common emergencies are the following:
e Power Black out
e Compressed air failure

e Fan trip



ANOMALOUS SITUATIONS

Sometimes, one or more parameters can be temporarily out of their normal range. However they can be
quickly corrected through a suitable action before the situation becomes dangerous. We can speak in these
cases of “anomalous situations”.

Most common anomalous situations are:

¢ High filter temperature
e High bags differential pressure
e Low compressed air pressure

e Hopper blocking

In these conditions dedicated safety procedure shall be executed to protect the installation.

Auxiliary pieces of equipment failures can cause anomalous situations, but these cases are out of the aim of
this document.



4 INSTRUMENT LIST

The instruments listed below are those strictly necessary to control all regulation loops described in this paper;
fittings and components such as hand operated valves not involved in the plant control have been omitted.

Equipment/instrument

Pressure Switch

Diff. Pressure
Transmitter

Pressure

Transmitters

Temperature
Transmitters

Triboelectric Probe

Level Switches

Speed Switches

ID Fan

Code

1BF1.PSL3001

1BF1.DPT1001

1BF1.PT1001 (*)
1BF1.PT1002 (*)

1BF1.TT1001 (¥)
1BF1.TT1002 (¥)

1BF1.AT1001

1BF1.LSH1103-1
1BF1.LSH1203-1

1BF1 SSL1104 (*
1BF1 SSL1204 (*
1BF1 SSL1301 (*
1BF1 SSL1302 (*
1BF1 SSL1303 (*)

~— e e

(*)

(*) out of Redecam scope of supply

Description

Cleaning Compressed Air Pressure Switch

Bag Filter Differential Pressure Transmitter

Bag Filter Inlet Pressure Transmitter
Bag Filter Outlet Pressure Transmitter

Bag Filter Inlet Temperature Transmitters
Bag Filter Outlet Temperature Transmitter

Bag Filter Dust Analyzer

Hopper Level Switches

Screw Conveyor SC1104 (A59-SC017) Speed Switch
Screw Conveyor SC1204 (A59-SC02) Speed Switch
Screw Conveyor SC1301 (A59-SC03) Speed Switch
Rotary Valve SC1302 (A59-RF01) Speed Switch

Screw Conveyor SC1303 (A59-SC04) Speed Switch

Bag Filter ID Fan



5 CONTROLS

During the normal functioning of the installation there will be two type of regulation:

e Automatic: the stop/start commands, open/close and the control loops depend from the process
parameters

¢ Manual: the stop/start commands, open/close and the activation/deactivation of the control loops are
given by the operators and can be independent from the process parameters

For each equipment, a selector Manual/Automatic shall be realized on the supervisor page permitting the
operator to choose the preferred regulating mode.

Normally the manual conduct of the installation is necessary during the start-up and shut-down procedure and
in some critical conditions.

To ensure stability to operations, pressure and temperature at BF inlet should be kept under constant watch in
order to avoid big fluctuations of these parameters.

Methods to adjust these values are out of REDECAM scope of supply.

6 SPECIAL CONDITIONS

In special conditions, as transients between modes, start-up and stop of parts of the plant suitable procedures
must be active.

Temperature, pressure and time values given in the following procedures are based upon previous
experiences; for a complete list of all of them from the commissioning phase to the final setting, you can refer
to the document C118016-1AA1_AA-L1-02. These values can be subject of corrections afterwards, according
to the experience on site. Operators should be particularly careful during the first start up and ready to change
any parameter, if necessary.

6.1 Mill Start-Up

At the mill start-up, nothing changes in the described procedures, the temperature control at the bag filter is
always active.

6.2 Mill Shut-Down
An unexpected mill shut-down can be normally due to either problems at the mill feeding system, or to trips at
the fan or the mill motor.

In such conditions, the temperatures at the bag filter can raise suddenly. All the actions described are the
same than the ordinary loops and safety procedures, but some of them can be anticipated, for further safety.



7 SAFETY AUTOMATIC ACTIONS

7.1 High Filter Temperature

The meaning of the bag house inlet and outlet temperature is different:

The inlet temperature is not directly related to the bags’ temperature, because the casing inertia is big
and can dump high but short temperature spikes.

The bag filter outlet temperature is very close to the bags’ temperature. If it exceeds the set point, the
bags are in a dangerous situation.

For the maximum protection, all the actions will be connected to the maximum temperature at inlet and outlet
of the bag filter (*), and we'll call it TBF.

When TBF exceeds a set value TBFA, a warning signal shall be displayed.

If TBF exceeds the first threshold TBFH, alarm signal will rise. The system is not in real danger, but
very close to it. Human intervention is required to decrease the temperature.

If in any condition TBF reaches TBFHH, the BF Fan shall be stopped and the related safety
procedure will start.

At the opposite, if the temperature at BF inlet has become lower than TBFL, the normal controls can
be reset.

The peak conditions (T above TBFH) should not be reached more than 15/day, otherwise the
emergency stop will be requested anyway. An automatic counter should memorize what time TBF lays
above TBFH during the last 24h, actuating emergency procedure if it reaches 15min: this info should
be displayable.

*Bag Filter inlet and outlet temperature transmitters are out of REDECAM scope of supply.

7.2 High Bags Differential Pressure

When 1BF1.DPT1001, is higher than a first threshold (DPBFH) an alarm will be displayed (‘HIGH DP ON
FILTER BAGS") and the following actions shall be taken from the operator:

Decrease the gas flow to the filter

Check of the bag filter cleaning system (compressed air pressure, etc.)

If 1BF1.DPT1001 is higher than a second threshold (DPBFHH) an alarm will be displayed (*VERY HIGH DP
ON FILTER BAGS”) and the following actions shall be taken:

BF Fan shall be stopped and the related safety procedure will start
Filter shall be cleaned without gas stream

Bag filter condition/status has to be checked



7.3 Low Compressed Air Pressure

If the compressed air pressure 1BF1.PSL3001 is lower than a settable threshold (PAL), then an alarm is
generated (‘LOW COMPRESSED AIR PRESSURE") and the following actions shall be taken from the
operator:

s Check of the bag filter cleaning system (regular shooting of the valves, broken valves etc.)
e Check of the compressed air feeding (air leakages, possible overconsumption of other users etc.)

e Lowering of the bags cleaning frequency (manually decreasing the number of cycle/hour, if the Fixed
Cleaning Cycle is selected, or by increasing the Ap setpoint, if the Variable Cleaning Cycle is selected)

7.4 Hopper Blocking
The filter dust disposal is based upon a couple of screw conveyors 1BF1.8C1104 and 1BF1.SC1204 in

parallel downward the two hoppers banks, followed by one collecting screw conveyor 1BF1.8C1301, a rotary
valve 1BF1.RV1302 and another screw conveyor 1BF1.SC1303.

e In case the level sensor 1BF1.LSH1103-1 or 1BF1.LSH1203-1 is activated, an alarm shall be
displayed (“HIGH LEVEL ON BF HOPPER"). A programmable timer will start. The system will keep
working till the timer expires or the LSH alarm condition subsides. If the timer expires with the LSH
alarm condition still active the BF Fan shall be stopped and the related safety procedure will start

s A motion detector unit detects unexpected transport stoppage of the related transport device (either

screw conveyor or rotary valve). In case of unexpected stoppage, all the transports above the failed
item shall be stopped

8 EMERGENCIES

8.1 Power Blackout

In case of a black out, the system has to secure the bag house.

The fresh air damper (if any) will be open and the BF Fan will keep the air draft for some time due to its
mechanical inertia.

8.2 Compressed Air Failure

In case of compressed air failure, the filter cleaning will be out of service. If the bag differential pressure will
become higher than DPBFHH, the related safety procedure will start and will require the fan stop.

8.3 ID Fan Trip

In case of BF ID Fan Trip, dust transport shall keep running till bag filter cleaning is deactivated.



9 CLEANING SYSTEM OPERATING PRINCIPLES - PROCESS FILTERS

9.1 Remote or Local Control

The BF.C can be controlled either in REMOTE or in LOCAL mode.

REMOTE mode is the default operational working mode, in which only the MAIN PLC can give the “start” or
“stop” to the BF.C.

In this mode, the control on cleaning parameters by local push buttons is disabled.

LOCAL mode shall be used only during maintenance to check in front of the panel all the filter features by
trained operator.

LOCAL mode could be MANUAL (for instance, the cleaning cycle is stopped; the energization of single
solenoid valves can be done by individual selection), or AUTOMATIC (in which the cleaning cycle sequence is
still provided by BF.C, but started by local push button and not by the MAIN PLC).

9.2 Cleaning Modes and Cycles

The sequence of actions that take place during the bags cleaning can change depending on the presence of
dusty gas flow towards the bags or not.

— ON-LINE cleaning is defined when the cleaning happens while the gas is streaming into the whole
Bag filter.

— OFF-LINE cleaning (NOT APPLICABLE) cleaning is defined when the cleaning happens while the
bag is not interested by the dirty gas stream (inlet-outlet dampers closed). This mode is possible
only when the filter is divided in compartments excludible at both inlet and outlet.

— SEMI OFF-LINE cleaning (NOT APPLICABLE) cleaning is defined when only the outlet dampers
are closed. This mode is possible when the filter is divided in compartments excludible at least at
the outlet.

In all cleaning modes, the operator can select between three different cleaning control strategies:

— FIXED CYCLE
- FIXED ON-OFF CYCLE
- VARIABLE CYCLE

Each cleaning mode and cycle type is described here below.

9.2.1 FIXED CYCLE
In this configuration the system works at constant cleaning frequency, stated by the operator.

The operator defines how many times the cleaning cycle should be performed every hour (cycles/h). So the
BF.C calculates the time between two consecutive valves excitations of the automatic cleaning sequence.

In any case the cleaning frequency cannot be higher than a maximum value or lower than a minimum value,
both settable into the BF.C (see par. 9.2.4).



The meters can be set:
Parameter Default value

a Number of cvcles/hour (set-point) 4

Parameter a) is usually adjustable by the client's operators. A first reference for commissioning can be the
guaranteed value or the filter datasheet value.

9.2.2 FIXED CYCLE ON-OFF

In this configuration the system works at constant cleaning frequency, stated by the operator.

The operator defines how many times the cleaning cycle should be performed every hour. So the BF.C
calculates the time between two consecutive valves excitations of the automatic cleaning sequence.

Unlike the previous mode, the cleaning cycle will be activated when bags differential pressure is higher than
the value set as start cleaning pressure. The cleaning cycle will be deactivated when bags differential pressure
results lower than the value set as end cleaning pressure.

The followin rameters can be set:

Parameter Default value
a Start cleaning pressure 15 mbar
b  End cleaning pressure 5 mbar

9.2.3 VARIABLE CYCLE

The operator sets this feature if he wants to keep a defined filter bags differential pressure (set-point value).

The system reads the filter Ap each xx seconds (adjustable time), and compares the measured value with the
setpoint value.

When the measured Ap is inside a deadband (adjustable) with respect to the setpoint, the cleaning frequency
remains the last one achieved during operation.

If the measured Ap is higher, the system reduce the time between two consecutive valves excitations by an
adjustable percentage. It does the opposite in case the measured Ap is lower.

The operator sets also a minimum and a maximum possible cleaning frequency, according to the same
criteria described for fixed cycle (see par. 9.2.4).

The followi meters can be set:
Parameter Default value
a Ap set-point 12 mbar
b  Ap allowed variability ranae or deadband + 0.3 mbar
¢ Ap checkina freauency 20s
d  Percent variation of the pause time between two shots 3%



Parameter a) is usually adjustable by the client's operators. A first reference for commissioning can be the
guaranteed value or the filter datasheet value.

Parameters b), c) and d) have to be properly tuned during commissioning by Redecam.

Parameter c) in particular must be set considering the number of valves, the actual cleaning frequency and the
consequent response time of the system.

b), c) and d) can be adjusted by the client’s operators accessing to the system through password.
T

START
m

T2

9.24 COMMON ON-LINE CLEANING PARAMETERS

The fol are not onthe e and are valid
Parameter Default value
a  Maximum number of cvcles/hour 10
b Minimum number of cycles/hour 2/shift
¢ Compressed air pressure in the collectors 5 bar
d  Opening time of the valves 2 Min 100 ms

Parameter a) (max cleaning frequency) is determined case by case depending on the compressed air supply
capacity or on the process.

Parameter b) (min cleaning frequency) is driven in principle by the necessity to avoid a sudden and
unpredictable discharge by gravity of a huge amount of dust into the transports below the filter, so is
depending on the dust quality and on the dust load at the filter inlet. A minimum of one cycle per shift is
advisable.

Default value of parameter c) is depending on the bag material (usually max 3.5 bar for fiberglass bags, up to
5.5 bar for other materials). This parameter is regulated acting manually on the pressure regulator at the inlet
of the system.

Parameters a) and b) can be modified by client through password.
Parameter d) can be modified only by Redecam on client’s demand.



9.25 AP MEASUREMENT

Unless asked otherwise by the client, as standard the reference Ap for the variable cycle regulation is the
flange-to-flange pressure drop of the filter, measured through a dedicated sensor.

Specific configurations coming from “out of standard” filter arrangements have to be discussed case by case.

In case the Ap signal is lost, an alarm is generated.

9.26 CLEANING SEQUENCE

The bags cleaning cycle will be performed according to the following logics:

Petra Cement Plant bag filter is equipped with 4 compressed air collectors, each one consisting of 30
valves.

The xx valve (xx goes from 1 to 30) is shot simultaneously on each collector.

On the same collector valves are shot sequentially from valve n.1 to valve n.30.

It is strongly recommended to draw the scheme of compartments, collectors and valves in order to be
sure of the correspondence between logic sequence, P&ID, electrical and mechanical installation.

9.3 Switching from Variable to Fixed Cycle in Emergency

The fixed or variable cleaning condition could be set both from MAIN PLC and on the BF.C.

In case of lost communication between MAIN PLC and BF.C a switch to fixed cleaning cycles condition is
mandatory:

if the BF.C is programmed to recognize the lost of communication, it will automatically switch to the
fixed cleaning cycle condition keeping as set-point the last value of cycles per hour and displaying an
alarm condition on its screen. An operator will be sent to check if the switch is occurred.

if the BF.C is not programmed to recognize the lost of communication, an operator has to verify the
problem and manually switch to the fixed cleaning cycle condition.

9.4 Bags cleaning after plant shutdown

When the plant is stopped, it can be decided if it is necessary to clean the bags in offline after stop, or to stop
immediately the cleaning. The choice is depending on the kind of process, on the quality of the dust, the
duration of the outage and the actual conditions of the bags.

A specific functionality is foreseen to cover this need.

When this functionality is enabled:

the filter cleaning is switched automatically from Variable cycle to Fixed cycle, with a cleaning
frequency that must be set by the operator

the stop of the cleaning is delayed for a settable number of cycles after the stop of the line

the stop of the dust transports below the filter is also delayed for a settable time after the stop of the
cleaning system



9.5 Cleaning system diagnostic

During the cleaning cycle, we have the following alarm functions related to the cleaning system:

e Broken bag n. xx

Default values given in the following sections are only indicative. They have to be adjusted by Redecam during
commissioning.

9.5.1 BROKEN BAG N. XX

This alarm arrives if, within the time of 1 s (set point) by the opening of the valve, a peak or increase on the
dust emission measurement is detected. Emission measurement is done by a triboelectric probe usually
installed in the filter outlet duct and connected to the panel.

This alarm must be reset with dedicated "Reset" in the supervision. For alarm transmission, the verification on
the same valve will have to be repeated with negative results for at least 3 times consecutively (set point). The
"broken bag detection" function can be disabled by supervision.

The valve corresponding to the identified faulty bag will be skipped by the successive cleaning cycles (this
function can be disabled on client's demand).

It is anyway recommended to check and replace at the soonest the broken bag in order to avoid
further damages to the filter.

Moreover, since the probe is subject to easy fouling and consequent drift of the signal, a threshold is foreseen,
above which it is necessary to clean up the probe (always switch off the probe!). An alarm warn the operator
about this issue.

Alarm Settable parameters Default value
Waiting time from valve opening command 1s
Broken bag n. xx Probe fouling threshold XX mA
N. of verifications before alarm transmission 3




10 START-UP AND SHUT-DOWN PROCEDURES

This document concerns the start-up procedure of the parts of plant supplied by Redecam.

This document is intended as a guideline to the start-up; details can change depending on the actual
contingencies.

10.1 Preliminary Operations

All the plant shall be successfully tested without material (i.e. cold commissioning completed, including check
of the start-up sequences and interlocks, and filter solenoid valves correct operation).

Fluorescent powder test must have been successfully performed to the filter.

All tools and all foreign objects must have been removed from all plant machines.

All BF manholes and doors must be closed.

BF protection by fresh air damper (if any) must be active.

Compressed air must be available.

10.2 Start-up Procedure

STEP 0 — PRE-COATING

Start Dust Transport.

If after a settable time the equipment is not detected “IN OPERATION", an alarm shall be generated and the
starting sequence shall be interrupted.

Perform bags pre-coating procedure (refer to Doc. C118016-1BF1_BF-SR-02).
At the end of pre-coating, the plant configuration is the following:

e Filter fan in operation indicatively at 50% speed

e Dust transport in operation

e BF cleaning deactivated

STEP 1 — MILL START UP

Once pre-coating is completed, the cement mill can be started up.

STEP 2 - START OF THE BAGS CLEANING

Open the manual valves for air supply of the bag filter compressed air manifolds.
The bag filter cleaning system can be activated in Manual Mode with cleaning set point at 4 cycles/h.

Cleaning air pressure can be set at 5 bar.



STEP 3 — BAGS CLEANING IN VARIABLE MODE

Once stable operating conditions have been reached, filter cleaning in Variable Mode can be started.

10.3 Shut-down Procedure

In case of voluntary shutdown of the line, the customer’s mill shutdown procedure takes place.
The stop of the bag filter cleaning is delayed for a settable number of cycles after the line stop.
Dust transport can be stopped once bag filter cleaning is deactivated.



ec C

Article

Type of filtermedia

Fibre
fibre web
scrim

Treatment

Weight [g/m?]
EN 12127

Air permeability [I/(dm?*min)]
EN ISO 9237

Thickness [mm] :
DIN 53855

Tensile strength [daN/5cm],

elongation at break [%] :
vertical

ISO 13934-1 horizontal

Shrinkage [%] : at 125 °C
Kayser-factory specification 001, 10/02

Heat resistance [°C]:
permanent
peak

A.KAYSER TEXTILE FILTERMEDIEN GmbH u. Co.KG

S ee

5038203 series SPEZIAL

KYS- needlefelt  PES-PAN/PES-PAN

Polyester - Polyacrylnitril, homopolymer
Polyester - Po/yécrylnitril, homopolymer

BS001  heat set
BS006  hydrophobic and oleophobic
BS041  singed, glazed

600

90

2,6

110 20
135 30

<1

125
140

All technical data are approximate values. Normal tolerances and technical modificalions are kept in reserve.

A. KAYSER GmbH u. Co. KG TEXTILE FILTERMEDIEN Postfach 1611 D-37557 Einbeck 26 /2005
Tel. : +49 5561/7902-0 Fax : +49 5561/7902-2870 E-Mail : info@kayser-textil.com http://www.kayser-textil.de
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