August 4, 1993

VEMORANDUM

SUBJECT: Rei ssuance of Cuidance on Agency Review of State Fee
Schedul es for Operating Permts Prograns Under Title V

FROM John S. Seitz, Director /s/
Ofice of Alr Quality Planning and Standards (MD 10)
TO. Air Division Director, Regions |-X
On Decenber 18, 1992, | issued a nenorandum designed to

provide initial guidance on the Environnental Protection Agency's
(EPA' s) approach to reviewing State fee schedul es for operating
permts prograns under title V of the Clean Air Act (Act).
Today' s nenorandum updates, clarifies, revises, and replaces the
earlier nmenorandum

Section 502(b)(3) of the Act requires that each State
collect fees sufficient to cover all reasonable direct and
indirect costs required to devel op and adm nister its title V
permts program [As used herein, the term"State" includes
| ocal agencies.] The final part 70 regulation contains a |ist of
activities discussed in the July 21, 1992 preanble to the final
rule (57 FR 32250) which nust be funded by pernmit fees. This
menor andum and its attachnent provide further gui dance on how EPA
interprets that list of activities, as well as the procedure for
denonstrating that fee revenues are adequate to support the
pr ogr am

The nenorandum and attachnent set forth the principles which
will generally guide our review of fee submttals. The EPA
bel i eves that these positions are consistent with the preanble
and final rule and are useful in explaining the broad | anguage in
the promul gation, but in no way supplant the pronmul gation itself.
In evaluating State program submittals, EPA will make judgnents



2

based on the particular design and attributes of the State
program as well as the requirenents of section 70.9 of part 70.
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The policies set out in this nmenorandum and attachnent are
I ntended sol ely as gui dance, do not represent final Agency
action, and cannot be relied upon to create any rights
enforceabl e by any party.

Several substantive revisions to the earlier guidance that
are reflected in this docunent deserve special nention. First,
Wth respect to activities which relate to provisions of the Act
In addition to title V, the revisions clarify that the cost of
those activities would be permt programcosts only to the extent
the activities are necessary for part 70 purposes. For exanple,
this qualification would apply to activities undertaken pursuant
to sections 110, 111, and 112 of the Act. In determ ning which
of the activities normally associated with State | nplenentation
Plan (SIP) devel opnent are to be funded by permt fees, for
I nstance, States should include those activities to the extent
they are necessary for the issuance and inplenentation of part 70
permts. Accordingly, if a SIP provision requires that a State
performor review a nodeling denonstration of a source's inpact
on anbient air quality as part of the permt application process,
the State's costs which arise fromthe nodeling denonstration
(which are ordinarily not permt program costs) mnmust be covered
by permt fees.

Second, the revisions provide that case-by-case maxi mum
achi evabl e control technol ogy determ nations for nodified/
constructed and reconstructed major toxic sources under
section 112(g) of the Act are considered permt program costs,
even if the determ nation preceded the issuance of the part 70
permt. This position is consistent with the Agency's gui dance
on Title V Program Approval Criteria for Section 112 Activities
(i ssued April 13, 1993). In that guidance, EPA explained that in
order to obtain approval of their title V permt prograns, States
nmust take responsibility for inplenmenting all applicable
requi renents of section 112, including section 112(g), to fulfil
their broader obligation to issue title V permts which
i ncorporate all applicable requirenents of the Act. For this
reason, these section 112 activities are appropriately viewed as
permt programcosts and thus funded with permt fees.

Third, the revisions clarify in section IIl.L that
enforcenment costs incurred prior to the filing of an
adm nistrative or judicial conplaint are considered permt
program costs, including the issuance of notices, findings, and
|l etters of violation, as well as devel opnent and referral to
prosecutorial agencies of enforcenent cases. This approach is
based on | egislative history which indicates that Congress vi ewed
the filing of conplaints as the beginning of enforcenent actions
for purposes of the statutory provision that excludes "court
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costs or other costs associated with any enforcenent action"” from
the costs to be recovered through permt fees.
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Fourth, the revisions take a different approach to
"State-only" requirenments which are part of the title V permt by
concluding that part 70 does not require that permt fees cover
the costs of inplenenting and enforcing such conditions, since
the rule requires that States designate these requirenents as not
federally enforceabl e.

Fifth, the attachnment nodifies the discussion of the extent
to which title V fees nust fund the costs of permt prograns
under provisions of the Act other than title V. After carefully
considering section 110(a)(2)(L) (which requires that every major
source covered by a permt programrequired under the Act pay a
fee to fund the permt progran), as it relates to section
502(b) (3) in general, and section 502(b)(3)(A)(ii) in particular,
EPA has concluded that title V fees nust cover the costs of
I npl ementing and enforcing not only title V permts but of any
other permts required under the Act, regardl ess of when issued.
This result nmakes sense, since the title V permt wll
i ncorporate the terns of other permits required under the Act so
that enforcing title V permts will have the effect of
i npl ementing and enforcing those permt requirenents as well.
However, the costs of reviewi ng and acting on applications for
permts required under Act provisions other than title V need not
be recouped by title V fees. In conclusion, the costs of
i npl ementing and enforcing all permts required under the Act
nmust be considered in determ ning whether a State's fee revenue
i s adequate to support its title V program However, States nmay
opt to retain separate nechani snms and procedures for collecting
permt fees for other permtting prograns under the Act, provided
the fees covering the costs of inplenenting and enforcing permts
are included in the determ nati on of fee adequacy for purposes of
title V.

Al t hough nost of the changes outlined today are not expected
to affect significantly whether EPA will find fee prograns based
on the earlier guidance adequate, we will assist States in
resolving any difficulties which nmay have resulted fromreliance
on the Decenber 18 gui dance.

As a means of providing support for the Regional Ofices and
States on fee approval issues, we invite early submttal of fee
anal yses (separate fromthe entire program submittal) from
States, particularly those which propose to charge |ess than the
presunptive fee mninum W will assist Regional Ofices in
reviewi ng these submttals with respect to the requirenents of
title V. Case-by-case reviews of fee progranms which you believe
are ripe for review offer a tinely opportunity to provide
addi ti onal gui dance on this issue.



6

If you would like us to assist with review of a State's fee
program please contact Kirt Cox. For further information,
you may call Kirt at (919) 541-5399 or Candace Carraway at

(919) 541-3189.
At t achment

cc: Air Branch Chief, Regions I-X
Regi onal Counsel, Regions |-X

M Shapiro
J. Kurtzweg
A. Eckert
B. Jordan
R Kel |l am
J. Rasnic



ATTACHVENT

GUI DANCE FOR STATE FEE PROGRAM DEVELOPNMENT

GENERAL PRI NCI PLES

States nust collect, frompart 70 sources, fees adequate to
fund the reasonable direct and indirect costs of the permts
program

Only funds collected frompart 70 sources may be used to
fund a State's title V permts program Legislative
appropriations, other funding nmechani sns such as vehicle
license fees, and section 105 funds cannot be used to fund
these permts program activities.

The 1990 Anendnments to the Clean Air Act (Act) generally
require a broader range of permtting activities than are
currently addressed by nost State and local permts
prograns. Title V and part 70 contain a nonexclusive |ist
of types of activities which nust be funded by permt fees.

Title V fees present a new opportunity to inprove permts
program i npl enent ati on where fundi ng has been i nadequate in
t he past.

The fee revenue needed to cover the reasonable direct and
indirect costs of the permts program may not be used for
any purpose except to fund the permts program However,
title V does not limt State discretion to collect fees
pursuant to i ndependent State authority beyond the m ni num
anount required by title V. The evaluation of State fee
program adequacy for part 70 approval purposes will be based
solely on whether the fees will be sufficient to fund al
permt program costs.

Any fee program which collects aggregate revenues | ess than
the $25 per ton per year (tpy) presunptive mininumwll| be
subj ect to close Environnmental Protection Agency (EPA)
scrutiny.

| f credible evidence is presented to EPA which raises
serious questions regardi ng whet her the presunptive m ni mum
anount of fee revenue is sufficient to fund the permts
program adequately, the State nust provide a detailed



denonstration as to the adequacy of its fee schedule to fund
the direct and indirect costs of the permts program



The EPA encourages State legislatures to include flexible
fee authority in State statutes so as to allow flexibility
to manage fee adjustnents if needed in |ight of program
experience, audits, and accounting reports. States should
be able to adapt their fee schedules in atinely way in
response to new i nformati on and new program requirenents.

ACTI VI TI ES EXPECTED TO BE FUNDED BY PERM T FEES
Overvi ew.

- Permts program fees nust cover all reasonable direct
and indirect costs of the title V permts program
incurred by State and/or |ocal agencies. For exanple,
fees nust cover the cost of permtting affected units
under section 404 of the Act, even though such sources
may be subject to special treatnent with respect to
paynment of permt fees.

- I n making the deternmination as to whether an activity
is atitle Vpermts programactivity, EPA will
consi der the design of the individual State's title V
programand its relationship to its conprehensive air
quality program State design of its air program
including its State Inplenentation Plan (SIP), will in
some cases determ ne whether a particular activity is
properly considered a permts programactivity. For
exanple, if a SIP provision requires that a State
performor review a nodeling denonstration of a
source's inpact on anmbient air quality as part of the
permt application process, the State's costs which
arise fromthe nodeling denonstration (which are
ordinarily not permt program costs) would be part of
the State's title V program costs. Because the nature
of permtting-related activities can vary from State to
State, the EPA intends to eval uate each program
individually using the definition of "permt program
costs” in the final regulation.

o I n general, EPA expects that title V permt fees wll
fund the activities listed below. However, in
eval uating State program submttals, EPA will consider
the particular design and attributes of the State
program It is inportant to note that the activities
listed bel ow may not represent the full range of
activities to be covered by permt fees.
| npl enent ati on experience nay denonstrate that



additional activities are appropriately added to this
list. Additionally, sonme States nmay have further



B.

C.

I niti

Part

program needs based on the particularities of their own
air quality issues and program structure.

States nmay use pernit fees to hire contractors to
support permtting activities.

al program submttal, including:

Devel opnent of docunentation required for program

submi ttal, including program description, docunentation
of adequate resources to inplenent program letter from
Governor, Attorney Ceneral's opinion.

Devel opnent of inplenentation agreenent between State
and Regional Ofice.

70 program devel opnent, i ncl uding:
Staff training.

Permits programinfrastructure devel opnent, including:

* Legi sl ative authority.

* Regul ati ons.

* Gui dance.

* Pol i cy, procedures, and forns.

* I ntegration of operating permts programwth

ot her prograns [e.g., SIP, new source review
(NSR), section 112].

* Data systens (including AlRS-conpatible systens
for submtting permtting information to EPA,
permt tracking system for title V purposes.

* Local program devel opnent, State oversight of
| ocal programs, nodifications of grants of
authority to | ocal agencies, as needed.

* Justification for programel enents which are
different from but equivalent to required program
el ement s.

Perm ts program nodifications which may be triggered by
new Federal requirenents/policies, new standards [e.qg.,



maxi mum achi evabl e control technol ogy (MACT), SIP,
Federal inplenentation plan], or audit results.



Perm ts program coverage/ applicability determ nations,
i ncl udi ng:

- Creating an inventory of part 70 sources.

- Devel opnent of programcriteria for deferral of
nonmaj or sources consistent with the discretion
provided to States in part 70.

- Application of deferral criteria to individual sources.

- Devel opnent of significance |evels (for exenpting
certain information frominclusion on permts
application).

- Devel opnent and i npl enentation of federally-enforceable
restrictions on a source's potential to emt in order
to avoid it being considered a maj or source.

Permts application review, including:

- Conpl et eness review of applications.

- Techni cal anal ysis of application content.

- Revi ew of conpliance plans, schedul es, and conpliance
certifications.

General and nodel permts, including:

- Devel opnent .

- | mpl enent ati on.

Devel opnent of permt ternms and conditions, including:

- Qperational flexibility provisions.

Netting/trading conditions.

Filling gaps wthin applicable requirements (e.qg.
periodic nonitoring and testing).

Appropriate conpliance conditions (e.g., inspection
and entry, nonitoring and reporting).

Screen/ separate "State-only" requirenents fromthe
federal | y-enforceabl e requirenents.
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Per m

Devel opnent of source-specific permt limtations
[e.g., section 112(g) determ nations, equivalent SIP
em ssions limts pursuant to 70.6(a)(21)(iii)].
Optional shield provisions.

c/ EPA participation, including:

Notices to public, affected States and EPA for

i ssuance, renewal, significant nodifications and (if
required by State law) for m nor nodifications
(including staff tinme and publication costs).
Response to comrents received.

Hearings (as appropriate) for issuance, renewal,
significant nodifications, and (if required by State
law) for mnor nodifications (including preparation,
adm ni stration, response, and docunentation).

Transmittal to EPA of necessary docunentation for
revi ew and response to EPA objecti on.

90-day challenges to permts terns in State court,
petitions for EPA objection.

t revisions, including:

Devel opnent of criteria and procedures for the
following different types of permt revisions:

* Adm ni strative amendnents.

* M nor nodifications (fast-track and group
processi ng) .

* Signi ficant nodifications.

Anal ysi s and processing of proposed revisions.

Reopeni ngs:

For cause.

Resul ting from new em ssi ons standards.



Activities relating to other sections of the Act which are
al so needed in order to issue and inplenent part 70 permts,
i ncl udi ng:

- Certain section 110 activities, such as:
* Em ssions inventory conpilation requirenents.

* Equi val ency determ nati ons and case-by-case
reasonabl y avail abl e control technol ogy
determ nations if done as part of the part 70
permtting process.

- | mpl enent ati on and enforcenent of preconstruction
permts issued to part 70 sources pursuant to
title I of the Act, including:

* State mnor NSR permts issued pursuant to a
program approved into the SIP

* Prevention of significant deterioration/NSR
permts issued pursuant to Parts C and D of
title I of the Act.

- | mpl enentation of Section 111 standards through part 70
permts.

- | mpl enent ation of the follow ng section 112
requi renents through part 70 permts:

* Nat i onal Em ssion Standards for Hazardous Air
Pol | utants ( NESHAP) pronul gated under
section 112(d) according to the tinetable
specified in section 112(e).

* The NESHAP pronul gat ed under section 112(f)
subsequent to EPA's study of the residual risks
to the public health.

* Section 112(h) design, equipnent, work practice,
or operational standards.

- Devel opnent and inplenmentation of certain section 112
requi renents through part 70 permts, including:

* Section 112(g) programrequirenents for
constructed, reconstructed, and nodified najor
sour ces.



Section 112(i) early reductions.

Section 112(j) equival ent MACT determ nati ons.
Section 112(1) State air toxics programactivities
that take place as part of the part 70 permtting
process.

Section 112(r)(7) risk managenent plans if the
plan i s devel oped as part of the permts process.

Conmpl i ance and enforcenent-related activities to the extent
that these activities occur prior to the filing of an

adm nistrative or judicial conplaint or order. These
activities include the following to the extent they are
related to the enforcenent of a permt, the obligation to
obtain a permt, or the permtting regul ations:

Devel opnent and adm ni strati on of enforcenent
| egi sl ation, regulations, and policy and gui dance.

Devel opnent of conpliance plans and schedul es of
conpl i ance.

Conpl i ance and nonitoring activities.

*

Revi ew of nonitoring reports and conpliance
certifications.

| nspecti ons.
Audi t s.

Stack tests conducted/reviewed by the permtting
authority.

Requests for information either before or after a
violation is identified (e.g., requests simlar to
EPA's section 114 letters).

Enforcenent-rel ated activities.

*

Preparati on and i ssuance of notices, findings, and
letters of violation [NOV's, FOV s, LOV s].

Devel opnent of cases and referrals up until the
filing of the conplaint or order.
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Excl uded are all enforcenent/conpliance nonitoring
costs which are incurred after the filing of an
adm ni strative or judicial conplaint.

The portion of the Small Busi ness Assi stance Program which
provi des:

Counseling to hel p sources determ ne and neet their
obl i gati ons under part 70, including:

* Applicability.
* Options for sources to which part 70 applies.
Qutreach/ publications on part 70 requirenents.

Direct part 70 permtting assistance.

Permt fee program adm nistration, including:

Fee structure devel opnent.
Fee denonstrati on.
* Projection of fee revenues.

* Projection of programcosts if detailed
denonstration is required.

Fee coll ection and adm ni strati on.

Periodi c cost accounting.

General air programactivities to the extent they are
al so necessary for the issuance and inplenentation of
part 70 permts.

Em ssi ons and anbi ent nonitoring.

Model i ng and anal ysi s.

Denonstrati ons.

Em ssions inventories.

Adm ni stration and techni cal support (e.g., manageri al
costs, secretarial/clerical costs, |abor indirect
costs, copying costs, contracted services, accounting
and billing).

11
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- Overhead (e.g., heat, electricity, phone, rent, and
janitorial services).

- States will need to develop a rational nmethod based on
sound accounting principles for segregating the above
costs of the permts programfrom other costs of the
air program The cost figures and nethodol ogy will be
revi ewed by EPA on a case-by-case basis.

FLEXI BILITY I N FEE STRUCTURE DESI GN
A State may design its fee structure as it deens
appropriate, provided the fee structure raises sufficient
revenue to cover all reasonable direct and indirect permts
program costs.

Provi ded adequat e aggregate revenue is raised, States may:

- Base fees on actual em ssions or allowabl e em ssions.

- Differentiate fees based on source categories or type
of pollutant.

- Exenpt sone sources fromfee requirenents.

- Determ ne fees on sone basis other than em ssions.

- Charge annual fees or fees covering some other period
of tine.

I NI TI AL PROGRAM APPROVABI LI TY CRI TERI A

El ements of State program submttals which relate to permt
f ees.

- Denonstration that fee revenues in the aggregate wl|
adequately fund the permts program

- Initial accounting to denonstrate that permt fee
revenues required to support the reasonable direct and
indirect permts programcosts are in fact used to fund
permts program costs.

- Statenment that the programis adequately funded by

permt fees (which is supported by cost estimtes for
the first 4 years of the permts progran).

13



Met hods by which a State may denonstrate that its fee
schedule is sufficient to fund its title V permts program

- Denonstration that its fee revenue in the aggregate

wi ||

nmeet or exceed the $25/tpy (with CPl adjustnment)

presunptive m ni num anount .

- Detai l ed fee denpnstrati on.

*

Required if fees in the aggregate are |less than
the presunptive mininmnumor if credible evidence is
presented raising serious questions during public
commrent on whether fee schedule is sufficient or

i nformation casting doubt on fee adequacy

ot herwi se conmes to EPA' s attention

Conmput ation of $25/tpy presunptive m nimm

- The emi ssions inventory agai nst which the $25/tpy is
applied is calculated as foll ows:

*

Cal cul ate em ssions inventory using actual
em ssions (and estimates of actual em ssions).

Fromthe total em ssions of part 70 sources,

excl ude em ssions of carbon nonoxi de (CO and

ot her pollutants consistent with the definition of
"regul ated pollutant (for presunptive fee

pur poses)."

States may:

° Excl ude em ssions which exceed 4,000 tpy per
pol | utant per source.

° Excl ude em ssions which are already included
in the calculation (i.e., double-counting is
not required).

° Excl ude insignificant quantities of em ssions
not required in a permt application.

States have two options with respect to em ssions
fromaffected units under section 404 of the Act
during 1995 t hrough 1999.

° If a State excludes em ssions from affected
units under section 404 fromits inventory,
fees fromthose units may not be used to show

14



that the State's fee revenue neets or exceeds
the $25/tpy presunptive m ni mum anobunt (see
par agr aph | V. E bel ow).

° If a State includes em ssions from affected
units under section 404 in its inventory, it
may i nclude non-em ssions-based fees from
those units in showng that its fee revenue
neets or exceeds the $25/tpy presunptive
m ni mum anount (see paragraph |V.E bel ow.)

Conmput ation of the presunptive mninmumanount is a
surrogate for predicting aggregate actual program
costs. Once this aggregate cost has been determ ned,
the nmethod used for conputing it does not restrict a
State's discretion in designing its particular fee
structure. States nmay inpose fees in a manner
different fromthe criteria for calculating the
presunptive anount (e.g., charging fees for CO

em ssions and for em ssions which exceed 4,000 tpy per
pol | utant per source).

Establ i shing that fee revenue neets or exceeds the
presunptive m ni num

Fees

Fee revenue in the aggregate nust be equivalent to
$25/tpy (as adjusted by CPI) as applied to the
qual i fying em ssions inventory.

States have flexibility in fee schedul e design as
outlined in paragraph Ill above and are not required to
adopt any particul ar fee schedul e.

collected fromaffected units under section 404.

States may not use em ssions-based fees from "Phase |"
af fected units under section 404 for any purpose
related to the approval of their operating permts
progranms for the period from 1995 t hrough 1999. The
EPA interprets the prohibition contained in section
408(c)(4) of the Act as preventing EPA fromrecogni zi ng
the collection of such fees in determ ning whether a
State has net its obligation for adequate program
funding. Furthernore, such fees cannot be used to
support the direct or indirect costs of the pernmts
program However, States may, on their own initiative,
inpose title V em ssions-based fees on affected units
under section 404 and use such revenues to fund
activities beyond those required pursuant to title V.
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Fee

* Al units initially classified as "Phase I" units
are listed in Table I of 40 CFR part 73. In
addition, units designated as active substitution
units under section 404(b) are considered
"Phase 1" affected units under section 404.

States nmay collect fees which are not em ssions based
(e.g., application or processing fees) from such units.

Rol e of nonem ssions-based fees in determ ni ng adequacy
of aggregate fee revenue.

* Such fees may be used as part of a detailed fee
denonstrati on (which does not rely on the $25/tpy
presunption).

* Such fees may not be used to establish that
aggregate fees neet or exceed the presunptive
m ni mum anount unl ess the State exercises its
di scretion to include em ssions from affected
units under section 404 in the em ssions inventory
agai nst which the $25/tpy is appli ed.

program accountability.

Initial accounting (required as part of program
submittal) conprised of a description of the nechanisns
and procedures for ensuring that fees needed to support
t he reasonabl e direct and indirect costs of the program
are utilized solely for permts program costs.

Periodi c accounting every 2-3 years to denonstrate that
t he reasonabl e direct and indirect costs of the program
were covered by fee revenues.

Earlier accounting or nore frequent accountings if EPA
determ nes through its oversight activities that a
program s inadequate inplenentation may be the result
of i nadequate funding.

Governor's statenent assuring adequate personnel and funding
for permts program

Subm tted as part of program submttal

A statenent supported by annual estimates of permts
program costs for the first 4 years after program
approval and a description of how the State plans to
cover those costs.

16



Det ai | ed description of estinmated annual costs is
not required if the State has relied on the
presunptive m ni mum anmount in denonstrating the
adequacy of its fee program

17



* Det ai | ed description of estimated costs for a
4-year period show ng how program activities and
resource needs will change during the transition
period is required if State proposes to collect
fee revenue which is | ess than the presunptive
m ni mum anount .

Projection of annual fee revenue for a 4-year period

wi th explanation of how State will handl e any tenporary
shortfall (if projected revenue for any of the 4 years
is less than estimted costs).

FUTURE ADJUSTMENTS TO FEE SCHEDULE

Conti nui ng requirenent of fee revenue adequacy.

bl igates the States to update and adjust their fee

schedul es periodically if they are not sufficient to
fund the reasonable direct and indirect costs of the
permts program

Changes in fee structure over tine are inevitable and may be
required by the foll ow ng events:

Resul ts of periodic audits/accountings.

Revi sed nunber of part 70 sources (discovery of new
sources, new EPA standards, expiration of the deferra
of nonmaj or sources).

Changes in the nunber of permt revisions.

Changes in the nunber of affected units under
section 404 (e.g., substitution units).

CPl -type adjustnents.

Different activities during post-transition period.

18



NOT1 CE

The policies set out in this guidance docunent are

i ntended sol ely as gui dance and do not represent final
Agency action and are not ripe for judicial review
They are not intended, nor can they be relied upon, to
create any rights enforceable by any party in
litigation with the United States. The EPA officials
may decide to follow the guidance provided in this

gui dance docunent, or to act at variance with the

gui dance, based on an analysis of specific
circunstances. The EPA al so may change this gui dance
at any tinme wthout public notice.
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