STATE OF DELAWARE
DEPARTMENT OF NATURAL RESOURCES

i I FFICE " OF “THE :

-AND- ENViRONMENTAL ‘CONTRO : e
o KiNGS HiGHwWAY S i PHONEL (302)-739-9000.

SECRETARY : DOVER, DELAWARE 19901 ' Fax: (302) 789-6242

AMENDED NOTICE OF CONCILIATION
AND ADMINISTRATIVE PENALTY ASSESSMENT

Pursuant to 7 Def. C. § 6005

Secretary’s Order No. 2012-A-0007

PERSONALLY SERVED BY AN ENVIRONMENTAL

ENFORCEMENT OFFICER

Issued To: Registered Agent:

Clean Earth of New Castle, Inc. ' Corporation Service Company
Attn: Mr. Paul Lane, Vice President 2711 Centerville Road, Suite 400
94 Pyles Lane Wilmington, DE 19808

New Castle, DE 19720
Dear Mr. Lane:

This letter is to notify Clean Earth of New Castle, Inc. (“Respondent™) that the Secretary
of the Department of Natural Resources and Environmental Control (“Department™) has found
Respondent in violation of 7. Del. C. Chapter 60; 7 DE Admin. Code 1100 (“Air Quality
Regulations™) and that violation is continuing. Accordingly, the Department is issuing this
Amended Notice of Conciliation and Administrative Penalty Assessment (“Amended Order™),
pursuant to 7 Del. C. § 6005. When this Order becomes final (either upon signature of the
Waiver portion of this Amended Assessment and Order and payment of the penalty assessed
herein or upon expiration of the time to request a hearing without one being requested), this
Order will supersede and withdraw Notice of Conciliation and Administrative Penalty
Assessment No. 2011-A-00186, issued to Respondent on July 27, 2011 (“Original Order”™).

BACKGROUND

Respondent owns and operates a facility located at 94 Pyles Lane in New Castle,
Delaware (“Facility”) where it treats soils contaminated with non-hazardous materials such as
hydrocarbons from fuels. This is achieved through the use of a thermal desorption system
designed to remove organic materials from the soil by heating the soil to high temperatures.

Delaware ¢ Good Natune deprends on you!
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Operation of the equipment at Respondent’s facility has the potential to emit sulfur
oxides (“SOx™) and nitrogen oxides (“NOX ) in quantltles in excess of the major thresholds for

- tle County, thereby r1_g Delaware’s Title

: d ements-and-fees:
has had a permit issued pursuant to Regulation 1130 (“Title V permit”) since 1998 and because
Title V permits have expiration dates, during that time has gone through the renewal process
once resulting in the issuance of Permit: AQM-003/00290 (Renewal 1) effective May 4, 2007,
and with an expiration date of December 16, 2009" (“Title V Permit-R1%).

Regulation 1130 requires applications for renewal permits be submitted six months prior
to the expiration of the permit. However, it further allows the Department to set forth a permit
condition requiring earlier submission of the application. The Division of Air Quality” chose to
set an earlier submission requirement, twelve months prior to the expiration date, in
Respondent’s Title V Permit-R1. Therefore, Respondent was required to submit its application
for the second renewal of its Title V permit by no later than December 16, 2008. Respondent
submitted its application on March 24, 2009, which was 98 days late.

Delaware’s Title V State Operating Permit Program allows a facility to continue to
operate after expiration of a Title V permit if a timely and complete renewal application is
submitted to the Department and the Department is unable to issue a renewal permit prior to the
expiration of the active permit. The Department has not yet completed the process for issuing
Respondent’s second renewal of its Title V permit. Consequently, because Respondent’s
renewal permit application was not timely, Respondent’s permit expired on December 16, 2009,
as did its right to operate its facility. Operation of its facility after that date is considered _
“operating without a permit”, a violation of Delaware law. A Notice of Violation (“NOV”) was
issued to Respondent on July 22, 2010.

The Department issued to Respondent, Permit: AQM-003/00290 (Renewal 2) on June
30, 2011. To the Department’s knowledge, between the time Permit: AQM-003/00290
(Renewal 1) expired and issuance of the second renewal, Respondent operated its facility
without a valid permit.

! There is a discrepancy in the permit with respect to the expiration date. The date on the front page of the permit
indicates an expiration date of December 16, 2009. However, on page 8 of the permit, an expiration date of
December 17, 2009 was used. All correspondence with the company related to the late application uses the date on
the front page of the permit, December 16, 2009, as the official expiration date. - Therefore, this Order is based on
December 16, 2009, as the official expiration date.

? The Department has recently undergone a reorganization effective July 1, 2010. Previously the Air Quality
Management Section was part of the Department’s Division of Air and Waste Management. As of July 1, 2010,
the Division of Air and Waste Management was split into two distinct Divisions: the Division of Air Quality
(“DAQ™) and the Division of Waste Management (‘DWM™).
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FINDINGS OF FACT

. Operation of equ1pment at Respondent’s facility has the potential to emit pollutants

~3Oxand NOx; inquantities that trigger Title'V: Tequirements and fees;-

Respondent has held a Title V perrmt since 1998 and has gone through the process of S

obtaining a renewal permit once before since then.

The Department issued to Respondent, Permit: AQM-003/00290 (Renewal 1) with
an effective date of May 4, 2007, and an expiration date of December 16, 2009.

Respondent’s Title V Permit-R1 required it submit its renewal application twelve
months prior to the expiration date of its permit, which would have been December
16, 2008.

Regulation 1130 and Respondent’s Title V Permit-R1 allows for continued operation
of its facility after the expiration date if a complete and timely renewal application is
received by the Department and the Department is unable to issue the renewal permit
before the active permit expires.

Respondent submitted it permit renewal application on March 24, 2009, which was
98 days after the December 16, 2008 deadline.

A Notice of Violation was issued to Respondent on July 22, 2010.

8. The Department issued to Respondent, Permit; AQM-003/00290 (Renewal 2) on

June 30, 2011.

To the Department’s knowledge, between the time Permit: AQM-003/00290
(Renewal 1) expired and issuance of the second renewal, Respondent operated its
facility without a valid permit.

VIOLATIONS

Seven Del. C. § 6003(a)(1) states:

“No person shall, without first having obtained a permit from the Secretary,
undertake any activity in a way which may cause or contribute to the discharge of
an air contaminant.”

Seven Del. C. § 6003(b)(1) states:

“No person shall, without first having obtained a permit from the Secretary,
construct, install, replace, modify or use any equipment or device or other article
which may cause or contribute to the discharge of an air contaminant.”

Section 5.1.1.5 of 7 DE Admin. Code 1130 states:

“Covered sources shall file an application for renewal of an operating permit at
least six months before the date of permit expiration, unless a longer period [not
to exceed 18 months] is specified in the permit.”
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4, Section 7.3.2 of 7 DE Admin. Code 1130 states:

“A source’s right to operate shall terminate upon the expiration of its permit,
unless a timely and complete renewal application has been submitted at least six

“....._.months before the dale of expiration or such earlier date as the Department may

* specify in the permil.”
5. Condition 2.1.2 of Permit: AQM-003/00290 {(Renewal 1) states:

“The Company s right to operate shall cease upon the expiration date unless a
timely and complete renewal application has been submitted to the Department
twelve (12) months prior to the expiration date of this permit.”

CONCLUSION

Based on the above, the Department has concluded that Respondent committed the
following violations:

1. Respondent violated 7 Del. C. § 6003(a)(1) and (b)(1) and continues to violate the
statute by operating equipment at its facility, which may cause or contribute to the
discharge of an air contaminant, after its Title V renewal permit expired on December
16, 2009.

2. Respondent violated Section 5.1.1.5 of 7 DE Admin. Code 1130 and Condition 2.1.2
of Permit: AQM-003/00290 (Renewal 1) when it failed to submit an application for
its Title V renewal permit by December 16, 2008.

3. Respondent violated Section 7.3.2 of 7 DE Admin. Code 1130 and continues to
violate that Regulation since it has continued to operate its facility after expiration of
its permit on December 16, 2009.

; NOTICE OF CONCILIATION

The Department issued to Respondent, Permit: AQM-003/00290 (Renewal 2) on June
30, 2011. Therefore, the Notice of Conciliation portion of the original Order is no longer

applicable as Respondent is now bound by the terms of second renewal permit issued on June 30,
2011.

ASSESSMENT OF PENALTY

Pursuant to the provisions of 7 Del. C. § 6005(b)(3), this is written notice to Respondent
that on the basis of its findings, the Department is assessing Respondent an administrative
penalty of $12,750 for the violation identified in this Assessment and Order and costs according
to 7 Del. C. § 6005(c). Respondent shall submit a check to the Department in the amount of
$12,750 within 30 days from the receipt of this Assessment and Order for the aforementioned
penalty. The check shall be made payable to the “State of Delaware™ and shall be directed to:
Valerie M. Satterfield, Deputy Attorney General, Department of Justice, Environmental Unit,
102 W. Water Street-3™ Floor, Dover, Delaware 19904.
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PUBLIC HEARING

—This Adifistrative Penalty Assessment and Order. shall become effective and -

- ::”hr.lal unless the Department receives {rom Respondent, no later than 30 days from the

receipt of this Notice, a written request for a public hearing on these matters as provided in

7 Del. C. § 6005(b)(3) and (c). In the event Respondent requests a hearing, the Department
reserves the right to withdraw this Assessment and Order and take additional enforcement
actions regarding these and other violations at Respondent’s facility, including but not limited to,
the imposition of civil penalties and recovery of the Department’s costs and attorney’s fees. The
Department does not otherwise intend to convene a public hearing on these matters, but reserves
the right to do so at its discretion.

PRE-PAYMENT

Respondent may prepay the administrative penalty of $12,750 and the Department’s
estimated costs in the amount of $1,913 in the manner described in the attached waiver. By
doing so, Respondent waives its right to a hearing and the opportunity to appeal or contest the
Assessment which shall become a final Order.

If you have any questions, please contact Paul Foster at (302) 323-4542,

N <o

Date Collin P. O’Mara, Secretary

cc: Valerie M. Satterfield, Deputy Attorney General
Ali Mirzakhalili, P.E., Director
Paul Foster, P.E., Program Manager
Everett DeWhitt, PhD., Managing Engineer
Dawn Minor, Paralegal
Jenny Bothell, Enforcement Coordinator
Dover File

£9-12-Amended-dcm.doc
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Date:

to- -appeal-or-contest-this-Amended -Order-and-agrees to-the following:

1.

WAIVER OF STATUTORY RIGHT TO A HEARING

Clean Earth-of New-Castle, Ine.-hereby waives-its right-to-a heanng and- 1ts opportumty i

Respondent will settle the above alleged violations through this Amended Assessment
and Order as set out below.

The Department shall accept $6,375 of the administrative penalty to be paid to the
Department within 30 days of receipt of this Amended Order. The penalty shall be
paid by submitting a check payable to the “State of Delaware™ to Valerie M.
Satterfield, Deputy Attorney General, Department of Justice, 102 W. Water Street-3rd
Floor, Dover, DE 19904,

The Department shall allow Respondent to offset the remaining $6,375 of the
administrative penalty on a minimum 2:1 basis in the form of an Environmental
Improvement Project (“EIP™). This EIP is described in Attachment A, which is
incorporated herein by reference. Respondent shall complete the EIP as described,
and by the dates specified, in Attachment A. If the Respondent fails to complete the
EIP, Respondent shall pay the difference as an additional administrative penalty,
within 30 days of notification in writing by the Department that Respondent has
failed to meet the terms associated with the EIP.

Respondent will reimburse the Department in the amount of $1,913, which represents
the Department’s estimated costs. The reimbursement shail be paid within 30 days of
receipt of this Assessment and Order. The check shall be made payable to the “State
of Delaware” and be directed to Valerie M. Satterfield, Deputy Attorney General,
Department of Justice, 102 W. Water Street-3rd Floor, Dover, DE 19904,

Clean Earth of New Castle, Inc.

Title:
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- ATTACHMENT A

Tree Planting Project

Respondent will plant and maintain two hundred, 5’ to 6> Green Giant Arborvitae trees on its
property located at 94 Pyles Lane in New Castle, Delaware. The environmental benefits
expected from the successful implementation of this environmental improvement project (“EIP™)
include creation of a natural filter for pollutants generated at Respondent’s facility, such as
particulate matter, sulfur dioxide and carbon monoxide. In addition the trees will serve as visual
and noise barriers for the residents who live near Respondent’s facility. Upon completion of the
project, Respondent will submit documentation to the Department providing the total amount
expended for purchase and planting of the trees so that the Department can confirm that those
expenditures are at least $12,750 per the requirement of this Amended Order. Details of this EIP
are contained in a proposal submitted to the Department under cover of a letter dated October 10,
2011 by Compliance Plus Services on behalf of its client Clean Earth of New Castle, LLC. This
proposal, incorporated herein, is identified as Attachment B in this Amended Order.

Within 30 days of issuance of this Amended Order, Respondent will enter into a contract for the
purchase and planting of two hundred, 5° to 6> Green Giant Arborvitae trees as described in
Attachment B and provide the Department with a copy of said contract.

Within 180 days of the effective date of the contract, the purchase and planting of the trees as
described in Attachment B shall be completed.

Within 30 days of completion of the project, Respondent shall submit documentation to the
Department confirming completion of the project as well as documentation of the total amount
spent for the purchase and planting of the trecs as described in Attachment B.

The Department may, in its sole discretion, visit the site to further confirm satisfactory
completion of the project. Within 30 days of receipt of the documentation regarding completion
of the project and expenditures, the Department will inform Respondent in writing whether or
not the EIP has been completed to its satisfaction.
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ATTACHMENT B

Copy of October 10, 2011 EIP Proposal submatted to DAQ from Comnhance Plus Serv1ces on . _
o behalfof: Clean Earth:of New Castle. T T.6 b e iR
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OMPERNCE Pos Semvces

 October 10:201—

R R

Via UPSGromd

Mr. Paul E. Foster PE., Program Manager
State of Delaware
Department of Natural Resources. and Env:mnmental Control
‘Division of Air and Waste Managemem '
_ 715 Grantham Lane . ‘ 3 .
“New Castle, DE 19720 R

RE. .Proposed Enwmnmantal Impmve ent Pmleet* 0 tiﬁfsef ‘the Monetary l?enalty7 T
Assessment l*ropused in the Notice of Conciliation and Administrative Pe )
Assessment, Secretury’s Order No. 2011-A-0016 (the “Assessment and Order”) Issuéd -
July 26, 2011 to Clean Earth of New Castle; LLC, 94 Pyles Lane, New Casﬂe,
Delaware .

‘Dear Mr. Fo‘ster-

- Pursuant to.our prior d:scussmns, Camplmnce Plus ' ) yi Im; (“C}?S”) is, pleased to submit -
* for your consideration the attached ‘proposal. in response 't “the Notice of Conciliation and
-Administrative Penalty Asms.smem, on. behalf of our client: Clean Earth of New Casﬂe ‘LLC. '

(“CENC”)

. Aswe dxscussed prevmusly, CENC is: pmpasmg 10 mplement an Ermranmental Improvement
* Project (“EIP”) in Heu of paying the monetary penalty set forth in the July 26, 2011 Assessment -
and Order. The proposal ineludes the instaflation of 200 5+6> tall Green Giant Arborvitas trees
which will provide a-natural landscapo petimeter buffer at CENC’s current operating facility.
The proposed tree-scape pr@vides bgth an azs,th‘twaﬂy pleasing buffer of the Facility for the
people living in the a t neighborh ‘alsof evadesanaturaiﬁlterferaﬂbomdusts’
partlcnlates and nmse W]]lch wﬂl mprqve 1hi uahty ixthe surmundmg area. ‘The total cost.
. “of the proposed project is approximite ly $1§ 060 ar abeut 1Y% times the ount of the proposed -
penalty assessment. o

o The Arbormae will be planted at stratﬁgle louatmns on CENC’S prapetty at 94 Pyles Lane, New
Castle, Delaware consistent with the Tree Planting Plan included in. the attached proposal. Ifthe
proposa! is appro%d, ‘the planﬁﬁg may bg c@mpletcd in e:ther late fall or early Spring.

CENC would appreciate the Depaﬁments conmderaﬁen ef this prepasea EiP for saﬁsfymg the
istrative penalty assessment. - To this end, we would like to schedule a meeting with you to

) ‘-dxscuss the proposal in further defsil; Pleage contaet me at your convenietice with | a few dates
_ that would be acaeptable to you, and I w:ll an'ange the meeung Wlfh CENC ' '

CorporateOiﬁee s e - s e - - Marylend Office:
FO. Box 186 T b CPS-ZCampLy com " POyBox 591
Hachoro, PA 19040-0186 Premier Industry Provider of Enviretmental and Safety Services - . Hagerstown, MDD 217410591

Ph: 215-734-1414 fax: 215-734-1424 - - 1866 976-PLUS . Phi: 410-409-3470




B Mr PaulE Foster, PE. Program Manager '

Vice: Premdent' En ':.onmemal i%:rvmﬁ:s
 Compliance Plus Services, Ine.” .
. Corp: ',_‘mte Consnltant to the Clean Ear:th Cumpames
'mmies""" S
: Enclesure L

¢e: Averil Rance, CEI S

" NALETTER$W200:4293\4251 - CENE Peoposal Cover Létter for Eavirogsienta] lifprovement Projéctdoéx.




Proposed Environmental Improvement Project (“EIP”) For Cleaxi Earth

of New Castle, LI.C

2.0

PROJECT DESCRIPTION

Clean Earth of New Castle, LLC (“CENC”) is proposing to plant Iandscape barriers along
perimeter areas of its facility located at 94 Pyles Lane, New Castle, DE 19720 as part of an EIP,
The newly landscaped areas will be comprised of Green Giant Arborvitae trees valued: at

: approximately $19,000 and are intended to emhance the aesthetic appearance of the site and
- provide additional controls for possible airborne particulates, noise and other potential pollutants.

This EIP Proposal is in response fo a Notice of Conciliation and Administrative Penalty
Assessment issued fo Clean Earth of New Castle, LLC by the Secretary on July 26, 2011 and is

.intended to provide an offset of the $12,800 monetary assessment included in the Notice. The
“valué of the trees and their planting represents an environmental improvement at this site that has

a value of approximately 1'% times the penalty assessment. The expected costs of the EIP
include the installation of up to 200 trees with an average helght of 5-6 feet.

_' 1.1  Tree Planting Plan ' o

The locatton where the proposed tree-scape plantings will be installed at the facility are
illustrated in Attachment 1. The trees will be installed at five &) foot intervals on
centers, This planting distance will allow the trées to mature into a physwal ‘'scréening
barrier that will maximize the attributes and benefits of the proposed mstallatlon The
Green Giant Arborvitae are described as wgorous, fast “gromng evergreens”. These
trees can grow up to 3 feet per year to establish a dense rich green foliage. The 200 trees
proposed will provide over 1,000 feet of natural screening at the facility.

1.2 Tree Maintenance and Replacement Plan

CENC will maintain the Green Giant Arborvitae trees on a routine basis. The
‘maintenance will be performed in order to help the trees becomé established, remain
healthy and continue to grow. Monitoring trees for stress will be'part of the maintenance
program. The proposal for the installation includes a guarantee that any trees that dic or
fail to establish in the first year after planting will be replaced.

PROJECT BENEFITS

This proposed landscape project will provide a number of benefits and environmental
enhancements to the local community and area surrounding the CENC facility. First, the
planting of Green Giant Arborvitae trees along the facility property line will provide an aesthetic

Proposed Environmental Improvement Project : Page 1

- Clean Earth of Carteret, LLC ' October2011




enhancement. to improve the integration of the CENC operation with the surrounding area.
Additionally, the proposed tree line will provide a natural screen to act as a visual barrier for

residents living in close proximity to CENC.

3.0

4.0

condltlons These types of trees prov1de a phys1ca1 filter of the air that moves through the trees

by removing dusts and other airborne particulates. Additionally, through photosynthesis, trees
absorb carbon dioxide from the air to .form carbohydrates that are used in the plant’s structure
and life cycle. During this process, trees can also absorb other common air pollutants and -
“greenhouse” gases, such as ozone, carbon monoxide, and sulfur dioxide, while in return giving

- off oxygen.

* Finally, the proposed tree line will provide a natural barrier to alternate noise that may be

produced from the plant’s current operation. The noise dampening effects of these tree-scapes
are used widely for noise reduction along highways and have been reported as providing as much
as 5-10 decibels reduction in noise. Green Giant Arborvitae trees are fast growing and can grow
together forming a privacy fence surrounding the proposed aréas. Green Giants have a nice
pyramidal shape with dense, rich green foliage that has a graceful fernlike texture. These trees
can grow 2-4 feet annually, are drought and cold tolerant, and visually pleasing. Green Giant
Arborvitae trees require little pruning, if any, and will grow uniformly in all fypes of soils
preferring slightly sandy soil types. Green Giant Arborvitae can grow as high as 40-60° in height
and with a mature width of 10-16°. '

SUMMARY OF PROJECT COSTS .

- CENC contacted several landscape professionals to help determine the costs associated with this

project. Because of the time of year, many landscapers are already involved in fall landscaping
work. However, CENC was able to obtam a quotation from Brandywine Nurseries, whlch we

~ believe represents a fair market price and is consistent with internet pricing that we have

obtained for similar size trees (See Attachment II). Each Green Giant Arborvitae tree, with a
height of 5-6’ will cost $95.00 fo furnish and install. Accordingly, the total project costs for
purchasing 200 of the Green Giant Arborvitae trees, and having them installed on 5° centers as
indicated on the plan drawing, will be $19,000.00 or approximately 143% of the penalty
assessment value. A copy of the Brandywine Nursery Proposal is mcluded as Attachment II of

this Proposal.
TAX DEDUCTIBILITY

CENC will not deduct any costs incurred in connection with or in any way associated with the
project for any tax purpose or otherwise obtain favorable tax treatment for those costs.

Proposed Environmental Im provemént Project : Page 2
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PUBLICITY ABOUT THE PROJECT

5.0
- CEN@ag‘fETe “ﬁlﬁfﬁﬁe“riév“erftp STictzes the 5. Tt Wil State tha“f’iﬂié'.'l."i‘.f“c'i}ect was -
undertaken as part of the settlement agresment of an enforcement action with DNREC.
6.0 PROJECT SCHEDULE

7.0

The following table outlines the proposed project schedule by task:

Execution of Conciliation and Administrative Day 0
Penalty Assessment with DNREC that
incorporates the EIP,

CENC will sign contract with a Landscaper | Day 30
to purchase trees and plant them as indicated
in the Tree Planting Plan.

| (either late fall or early spring)

CENC estimates completion of the project ‘ Day 180

CENC will submit documentation to the Day 210
Department confirming the completion of the
transaction.

'COMPLETION OF THE PROJECT

CENC will provide a final completion repott to the Department within thirty (30) days following

~ the planting of the trees.

N:\8G150 - CLEAN EARTH INC\Project #0150-0799-02\CENC Facz‘lityWOWuly 2011 Air Permit Administrative Penalty
Assessmf_mﬂPraposed Community Environmental Project.doex

Proposed Environmental Improvement Project - ' - Page 3
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Proposed

ttachment 1

m. acility Landscaping Drawing
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- Proposal for the Purchase and Planting of .
Green Giant Arborvitae Trees




,f/——~——m¥————-3ﬁrnpnaal :
¥, Brandywine
Nurseries

—

[ PRGPOSAC BT AR TH PRGRE o1
SR 94 PYLELANE BT

<Y, STATWAIMBEGTON, DE, 19805 ' OB LOGATION

SUPPLYING ALL LABOR + EQU]PWI +MATERIAL TO:
FURNISH AND INSTALL 200 GREEN GIANT ARBORVITAE 4-5' s?/s,ofc EA  $15,00000
FURNISH AND INSTALL 200 GREEN GIANT ARBORVITAE 5-6° 595 QOEA  $19.000.00

‘ ’I’REESWH.LBBPLANI‘BDGNS’CENTERS- )

| - N .
mamumwoumdm Bmﬁmdoompwon. ’

+  See reverse skda for gusrantes and lmporiant information.

Prices quoted are valid for 1 month fom data of

Mapﬁﬁrmmm

VMWmmmmm“W»dmmmwnmhumumm
- 1 Vox the buyer, may cancel this transaction any e prior %o midtight on the Srd day atter B dato of sigring.

. proposal.
+ This popocal prics covers only the labor snd matestal hecein state. mmuummmwmmmm
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