STATE OF DELAWARE
DEPARTMENT OF NATURAL RESOURCES

AND ENVIRONMENTAL CQNTROL
OFFICE OF THE B89 KINGS HIGHWAY PHONE: (302} 739-9000
SECRETARY DOVER, DELAWARE 19901 Fax: (302) 739-6242

Secretary’s Order No.: 2012-WH-0024

RE: Approving Final Amendments to 7 DE Admin. Code 1375,
Delaware Regulations Governing Hazardous Substance Cleanup

Date of Issuance: July 10, 2012

Effective Date of the Amendment: August 11,2012

Under the authority vested in the Secretary of the Department of Natural
Resources and Environmental Control (“Department” or “DNREC™) the following
{indings, reasons and conclusions are entered as an Order of the Secretary in the aBove-
referenced rulemaking proceeding.

| Background and Procedural History

This Order considers proposed regulatory amendments to 7 DE Admin. Code
1375, Delaware Regulations Governing Hazardous Substance Cleanup (“HSC
Regulations™). The Depéﬁment’s Site Investigation and Restoration Section (formerly
known as the Site Investigation and Restoration Branch) of the Division of Waste and
Hazardous Substances (formerly known as the Division of Air & Waste Management)
commenced the regulatory development process with Start Action Notices 2008-26. The
Department initially published the proposed regulatory amendments in the May 1, 2012
Delaware Register of Regulations and held a public hearing on May 31, 2012. The

Department’s presiding hearing officer, Lisa A. Vest, prepared a Hearing Officer’s
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Report dated June 27, 2012 (Report). The Report recommends certain findings and the

adoption of the proposed Amendments as attached to the Report as Appendix A.

Findings aﬁd Discussion

I find that the proposed Amendments are well-supported by the record developed
by the Department, and I adopt the Report to the extent it is consistent with this Order.
The Department’s experts developed the record and drafted the proposed Amendments.
Throughout the lengthy regulatory development process regarding ﬂﬁs promulgation, the
Department received absolutely no public comment from the regulated community, as
noted in the Report, and no member of the public attended the hearing held on May 31,

2012. |
| I find that the Department’s experts in the Site Investigation and Restoration
Section of the Division of Waste and Hazardous Substances fully developed the record to
support adoption of these Amendments, With the adoption of this Order, Delaware will
be enabled tc; amend its Hazardous Substance Cleanup (“HSC”) Regulations to establish
new procedures for implementing the Hazardous Substance Cleanup Act, including
Subchapter II, the Brownfields Development Program. Other substantive revisions to
Delaware’s HSC Regulations are as follows: (1) new deﬁnit'ions; (2) reporting
requirements for releases of hazardous substances; (3) Environmental Consultant
Certification Requirements; (4) additional types of investigations for sites with releases;
(5) rnew cleanup, oversight, and reporting requirements for remedial actions; (6)
incorporation of the Uniform Environmental Covenant Act (UECA) and Consolidation of
Long Term Stewafdship Requirements; (7) facility closure for cleaned up sites; (8)

Natural Resource Damage Assessment; and (9) formal reformatting and re-organization




of HSC Regulations to enhance -overall clarity and understanding for the regulated

community.

In-conclusion; the following findings-andconclusionsareentered; ————————————————

1) The Department has jurisdiction under its statutory authority to issue an
Order adopting these proposed Amendments as final;

2) The Department provided adequate public notice of the proposed
Amendments, and provided the public with an adequate opportunity to comment on the
proposed Amendments, including at the public hearing held on May 31, 2012;

3.j The Department held a public hearing on May 31, 2012 in order to
consider public comments before making any final decision;

4) The Department’s Hearing Officer’s Report, including its recommended
record and the recomme;nded Amendments as set forth in Appendix A, are adopted to
provide additional reasons and findings for this Order;

5) The recommended Amendments do not reflect any changes from the
propose.d Amendments as published in the May 1, 2012, Delaware Register of
Regulations;

6.) The recommended Amendments should be adf)pted as final regulation
Amendments because Delaware will be enabled to (1) establish new procedures for
implementing the Hazardous Substance Cleanup Act, including Subchapter II, the
Brownfields Development Program; (2) update and revise the existing HSC regulations
to more closely follow the HSCA process; (3) clarifications and reorganizations made to

specific sections of these regulations will promote a 'greate_r understanding of said




regulations for the regulated community; and (4) the amendments are well supported by

documents in the record; and that

the Delaware Register of Regulations for publication in its next available issue, and
provide such other notice as the law and regulation require and the Department

determines is appropriate.

Collin P. O’Mara
Secretary

Ahear\ HSC.Reg. Amendments.2012.0RD

7.y The Department shall submit this Order approving the final regulationto———— —




HEARING OFFICER’S REPORT'

TO: The Honorable Collin P. O°Mara
Cabinet Secretary, Department of Natural Resources and Environmental Control

FROM: Lisa A. Vest
Public Hearing Officer, Office of the Secretary
Department of Natural Resources and Environmental Control

RE: - Approving Final Delaware Regulatory Amendments to
7 DE Admin. Code 1375: Delaware Regulations Governing
Hazardous Substance Cleanup

DATE: June 27, 2012

I BACKGROUND AND PROCEDURAL HISTORY

7 A public hearing was held on Thursday, May 31,2012, at 6:00 p.m. at the Department of
‘Natural Resources and Environmental Control (“DNREC”, “Department™), 89 Kings Highway,
Dover, Delaware to receive comment on proposed regulatory amendnients (“amendments™) to 7
.DE Admin. Code 1375, Delawdre Regulations Governing Hazardous Substance .Cle;anup (“HSC
Regﬁlations”). Delaware’s Hazardous Substance Cleanup Act (“HSCA”) was enacted in 1990 to
address sites potentially contaminated with hazardous substénce releases in Delaware that would
~ not be addressed under the federal superﬁﬁd program. Three major programs are administered
" under HSCA: (1) Voluntary Cleanup i’rogram (*VCP”); (2) Brownfields Development Program;
and (3) the HSCA Enforcement Program. Delaware’s HSC Regulations provide procedures and
protocols for‘performing cleanups, remediés, and closures under these three programs.
| Although HSCA Was enacted in 1990 as noted above, Delaware’s HSC Regulaﬁons
implementing HSCA were not promulgated until 1996, Since that time, new protocols,
investigatory techniques, legal requirements, and the enactment of the Brownfields Development

Progfam have occurred. These changes over the past twelve years have mandated reviews and




changes to meet current practices. The last significant revision occurred in 2002, establishing

criteria for designating a Brownfield property. The Department now proposes to amend its HSC

———Regulations to—establish new procedures—for-implementing the Hazardous-SubstaniccCleanup
Act, including Subchapter II, the Brownfields Development Program. Other substantive
revisions to Delaware’s HSC Regulations being proposed at this time by the Department are as
follows: (1) new definitions; (2) reporting requirements for releases of hazardous substances; (3) |
Environmental Consultant Certification Requirements; (4) additional t};pes of investigations for
sites w1th releases; (5) new cleanup, oversight, and reportlng requirements for remedial actions;
(6} 1ncorporat10n of the Uniform Environmental Covenant Act (UECA) and Consolldatlon of
Long Term Stewardship Requirements; (7) facility closure for cleaned up sites; (8) Natural
Resource Damage Assessment; and (9) formal reformatting and re-organization of HSC
Regulatlons to enhance overall clarity and understanding. |

| The Department has the statutory ba31s and legal authorlty to act with regard to the

- proposed amendments to 7 DE Admin. Code 1375, Delaware Regulations Governing Hazardous

Substance Cleanup, pu'Isuant to 7 Del. C., Chapter 60,.a.nd 7 Del.C. Chapter 91 (Hazardous

Substance Cleanup Act). The Department’s proposed amendments to Delaware’s HSC

Regulations were published in the May 1, 2012 edition of the Delaware Register of Regulations,
and the record remained open for public comment through close of business May 31, 2012.

The department engaged many stakeholders in the process to revise these regalations.'A

Writing Committee made up of industry representatives and regulated groups met for more than

fifty hours to diacuss the proposed revisions to the regulations. In addition, several

sﬁbcormnittees made up of Writing. Committee members, interested parties artd staff met for a

combined total of more than seventy-five hours. The input from the subcommittees and Writing




Committee has been given consideration by the Department in the development of the regulatory
language. Prior to the public hearing held in this matter on May 31, 2012, the Site Investigation
——————and Restoratioii Section-also-hosted two public workshops-to-discuss the proposed revisiois in
March of 2012 (one in Lewes, Delaware, and the other in New Castle, Delaware). It should be
noted that no members of the public were present at the time of the public hearing on May 3 1,
2012, nor was any public comment received by the Department regarding this proposed
promulgation prior to the close of the record on May 31, 2012. Proper notice of the hearing was
pfovided as required by law.
II.  SUMMARY OF THE PUBLIC HEARING RECORD:

The public hearing record consists of the following documents: (1) a verbatim transcript
and six documents introduced at the public hearing held on May 31, 2012, and marked by this
‘Hearing Officer accordingl’y as Department Exhibits 1-6. The Department’s persons primarily
responsible for the drafting and overall promulgation of these proposed regulatory amendments,
Tim Ratsep (Manager of DNREC’s Site Investigation and Restoration Section) and Kate Durant
(Environmental Scientist), developed the record with the relevant documents in the Department’s
files. -

Following the submission of the Department’s exhibits into the record at the heai-ing held
~on May 31, 2012, Ms. Durant proceeded to offer a brief summary as to the history of Hazardous
Substance Cleanup management in Delaware, and the purposes behind the .present proposed
promulgation. As noted above, the purpose of this action is to revise and update Delaware’s

- current Regulations Governing Hazardous Substance Cleanup to reflect and clarify the processes
the Site Investigation and Restoration Section utilizes when performing investigations and

remedies of releases of hazardous substances. Additionally, the revisions proposed create new




definitions, new notification and reporting requiréments, and new procédiires for consultant

certification and de-certification, as provided for in 7 Del.C. §9104(2)(r).

efit at this time as well include more ———————— -

——Additional revisions being proposed by the Departm
in-depth information on long-term stewardship, revisions to the natural resource damage
assessment sections of the existing regulations, and the creation of a facility closure section.
Furthermore, the overall formatting of these regulations was revised as well, so as to be
consistent with the State of Delaware Register of Regulations’ standards for such regulations.

The Department’s Site Investigation and Restoration Section (“SIRS”) now follows the

' HSC.A précess, and so the proposed revisions to the aforementioned regulations include the
Brownfields Program throughout these regulations (rather than it being contained to its own
section, as it is at this time). Additionally, the Department is now grouping all of the settlement
agreements together, as well as the grouping all public notices together, for better drganization
and understanding on behalf of the regulated community.

“The proposed revisions to Delaware’s HSC Regulations include new definitions for
“cleanup level”, “conditional no-further action”, “land-disturbing activities”, “reporting levels”,
“screening levels”, and “long-term stewardship”. Remedial action was also revised to include
natural resource damage assessment.

Reporting requirements were added to the existing regulations so that the owner/operator
must report prior to land-disturbing activity when they have data showing that contamination
exists. If there is no data that shows that contamination exists, but they encounter evidence of a

release, they must call the Department’s 24-hour hotline. If the Department is aware of a release, !

it may notify the property owner.




Additional regulatory language was created within these proposed revisions concerning

consultant certification. Two categories of consultant were created: (1) Investigation and

——Remedial Action; and (2) Ecological. - The requirements for certification atid te-certification are
now set forth in the aforementioned revisions to these regulations, as well as justifications for the
Department to deny, revoke, or suspend such certification, by providing due process through an
official public liea.ring and appeal to the Environmental Appeals Board (EAB).

Looking at the Investigations Section, the proposed revisiens to the aforementioned
regulations now include language specifying the Department’s investigation process with regard
to hazardous substance cleanup actiions. The Initial Screening (e.g., initial investigation, facility
evaluation, preliminary assessment and site inspection) is the first step of the Department’s |
process. Based upon the Initial Screening results, the Department may issue a conditional No
Further Action, or, it could move further into the investigation process. Again, these proposed
revisions now incorporate Brownfield Investigation (“BFIs™) into this section.

With regard to the Remedial Actions Section, the Department has added a “Cleanup
.Level” definition, and has also stated that remedial action must have Department oversight. Also
added is a requirement for a Remedial Action Completion Report (RACR), once the remedial
action is finished.

’i‘he Long-term Stewardship (“*LTS”) section consolidated the existing‘ Operations &
Maintenance, Monitoring, Periodic Reviews, and Institutional Controls sections. Additionally,
the Dep'artment has now incorporated the Uniform Environmental Covenant Act requirements

under the new 1.TS section.




Ms: Durant explained that SIRS views Facility Closure as more of an administrative
aspect within these regulatory reﬁzisions. Pursuant to these proposed revisions, a facility may
dﬁljﬁ(jbtain*cl'osurt#wherrnofGtherremed'ialﬂefion$are—needed{fthi's—iine}udes—lmng-:l?ér—m—f—f—% -
Stewardship). All administrative requii'ements must be met, such as cost recovery, etc. In this
way, DNREC will be enabled to remove facilities from its current inventory of hazardous
substance release facilities.

Lastly, with the Natural Resource Damage Assessment Section, the Department included -
natural resource damage restoration and replacement in the definition of “Remedial Action”.
Cooperative Assessments language was added (because that is SIRS’ preferred way of handling
natural resource damage assessments and restoration), as Well as language concerning
Restoration in Anticipation of Unquantified Claims.

Again, no member of the public attended the hearing held on May 31, 2012, nor was any
comment received at any time during this promulgation process by the Department with regard '
to these proposed regulation amendments. It should also be noted that all proper notification and

noticing requirements conceming this proposed promulgation were met by the Department.

1. RECOMMENDED FINDINGS AND CONCLUSIONS:

Based on the record developed, I find and conclude that the Department has provided
appropriate reasoning regarding the need for the proposed regulatory amendments to 7 DE
Admin. Code 1375, Delaware Regulations Governing Hazardous Substance Cleanup.
Accordingly, I recommend promulgation of these proposed amendments in the customary

manner provided by law.




Further, I recommend the Secretary adopt the following findings and conclusions:

L. Proper notice of the hearing was provided as required by law.

in this proceeding;

3. The Department provided adequate public notice of all proceedings, including a
- public hearing, in a manner required by the law and regulations;

4, The Department held. its public hearings in a manner required by the law and
regulations;

5. Promulgation of the proposed regulatory amendments to 7 DE. Admin. Code 1375,
Delaware Regulations Governing Hazardous Substance Cleanup, will enable the
Department to establish new procedures for implementing the Hazardous Substance
Cleanup Act, including Subchapter II, the Brownfields Development Program, into its
existing regulations;

7 6. Additionally, this proposed promulgation will allow the Department to incorporate

the following substantive revisions to Delaware’s existing HSC Regulations: (1) new

definitions; (2) reporting requirements for releases of hazardous substances; (3)

Environmental Consultant Certification Requirements; (4) additional types of

investigations for sites with releases; (5) new cleanup, oversight, and reporting

requirernénts for remedial actions; (6) incorporation of the Uniform Environmental

Covenant Act (UECA) and Consdlidation of Long Term Stewardship Requjrements;

(7) facility closure for cleaned up sites; (8) Natural Resource Damage Assessment;

and (9) formal reformatting and re-organization of HSC Regulations to enhance

overall clarity and understanding;




7. The Departmeﬁt has reviewed these proposed regulatory amendinents in the light of
——ﬂhrRegulatoryFlexibﬂity'Actfaiid%elieve'éthe"s,ameqobeflawﬁxl,feasibleﬁan E——
desiréble, and that the recommendations as proposed should be applicable to all

Delaware citizens equally;

8. The Department’s aforementioned proposed regulatory amendments concerning the
géveming of hazardous substance cleanup, as published in the May 1, 2012 Delaware
Register of Regulations and as set forth in Appendix “A” hereto, are adequately
supported, are not arbitrary or capricious, and are consistent with the applicable laws
and regulations. Consequently, they should be approved as final regulatory
“amendments, which shall go into effect ten days after their publication in the next
availaBle issue of the Delaware Register of Regulations; and

9. The Department shall submit the proposed revised regulation amendments as final
amendments to the Delaware Register of Regulations for publication in its next
available issue, and shall ﬁrovidc such other notice as the law and regulations require,

and as the Department determines is appropriate .

A A. VEST
btic Hearing Officer

\ahear\ HSC.ch.Amendments.ZD]Z
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©ffhen of Ehe Naglatras of Eaguletions,
Laghutive Srune
Shale of Crireere

DEPARTMENT OF NATURAL RESOURCES AND ENVIRONMENTAL CONTROL
- DIVISION-OF WASTE -AND HAZARDOUS SUBSTANCES -
Statutory Authority: Title 7 Delaware Code, Chapter 91
7 DE Admin. Code 1375

PROPOSED

REGISTER NOTICE
SAN# 2008-26

1. TITLE OF THE REGULATIONS:
- 1375 Delaware Regulations Governing Hazardous Substance Cleanup -

2. BRIEF SYNOPSIS OF THE SUBJECT, SUBSTANCE AND ISSUES:

The Hazardous Substance Cleanup Act was enacted in 1990, and the Regulations implementing the Act were
completed in 1996. There was a revision in 2002 that established criteria for designating a Brownfield property. Since
1996, new protocols, investigatory techniques, legal requirements and the enactment of the Brownfields Development
Program have occurred. These changes in the last sixteen years have mandated reviews and changes to meet current
practices. Major issues include, but are not limited to, participation in the new brownfields program, consultant
certifications, notification requirements, mvestlgatlon procedures, long term stewardship, facility closure, and natural
resource damage assessment.

3. POSSIBLE TERMS OF THE AGENCY ACTION:
N/A

4. STATUTORY BASIS OR LEGAL AUTHORITY TO ACT:
Title 7 Delaware Code, Chapter 91

5. 'OTHER REGULATIONS THAT MAY BE AFFECTED BY THE PROPOSAL:
“N/A

6. ‘NOTICE OF PUBL!C COMMENT

The hearing record on the proposed changes to the Regutatlons Governlng Hazardous Substance Cleanup wm be - '

open May 1, 2012. Individuals may submit. written comments regarding the proposed changes via e-mail to
Lisa.Vest@state de.us or via the USPS to Lisa Vest, Hearing Officer, DNREC, 89 Kings Highway, Dover, DE 19901
(302)738-9042. A public hearing on the proposed amendment ‘will be held on May 31, 2012 beginning at 6 pm in the
DNREC Auditorium, located at the Richardson & Robbins Building, 89 Kings Highway, Dover, DE 19901, -

7. PREPARED BY:
- Kathryn Durant / kathryn.durant@state.de.us 7 302-395-2600

. Marjorie Crofts, Director

1375 Regulations Governing Hazardous Substance Cleanup
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General Provisions
Statement of Authority and Purpose

N .

The Requiations Governing Hazardous Substance Cleanup {Regulations) are promulgated in accordance
with 7 Del.C. Ch. 91, Delaware Hazardous Substance Cleanup Act (Act), 7 Del.C. Ch. 60, Environmental
Controf, and 7 Pel.C. Ch. 63 Hazardous Waste Management. The goal of these Regulations is fo
implement the purposes declared in 7 Del.C. §9102,

. The Delaware Department of Natural Resources and Environmental Control (Depariment) is responsible

for protecting. preserving and enhancing the environmental quality of the water, air, and land of the State.




The Hazardous Substance Cleanup Act authorizes the Secretary of the Department fo _promuigate

regulations implementing the provisions of the Act. -

1.1.3 These Requiations provide a process to agccomplish cleanups in order to protect public health or welfare or

the environment, and to provide opportunities to encourage remedial activities at_facilities to yield
economic revitalization and redevelopment within the State.

114 The cleanup levels achieved through agtion pursuant to these Regulations shall be equivalent irrespective

- pofthe program.under the Act pursuant to which.the cleanup.is conducted.

1.1.5 Mo person shall obstrugt, hinder, delay or interfere with Department personnel in_carrying out their duties

under the Act.

12 Applicability

1.2.1 The requirements of these Regulations shall apply to any facility with a release or imminent threat of

release and any person who conducts an investjgation or remedial action at g facility with a release or

imminent threat of release.
2.2 Pursuant to 7 Del.C. §9104(a). the requirements of these Regulations shall not apply to the following:

1.2.2.1

Releases excluded by 7 Del.C. §9103 (21) a-d; or

1222

Eacilities where the sole contaminants are fead and/or asbestos originating from either lead-hased

paint or asbestos-containing material applied to or contained within' a s_tructure on the facility and
where the Department determines the facility is appropriately requlated and adequately addressed

by another state or federal agency, statute or regulation.

1.2.3 The Department has the discretion to apply these Regulations to a release that is subject to regutation

under 7 Del.C. Ch. 74 or 7 Del.C. Ch. 74A under the following circumstances:

- 12.3.1
1.2.3.2

There is a change in fand use from restricted to unrestricted: or
At the request of the owner or operator or brownfield developer; and

1.2.321. There is_a release of a hazardous substance that is subject fo requiation under these

Regulations; or

1.2.3.2.2 The Department determines that the application of these Renulations furthers the purposes of

the Act.

1.3 | Annlicab:htv of other Laws and Requlations

- Nothing'in these Regulatlons shall be construed fo limit the authority of the Degartment to act gursuant to N

. other existing laws and-regulations,

- Any action taken under.the authority of th_ese Requlatlons shall be in comollance WIth all appllcable federal l

EEER S state and logal laws and regulations.
14 Severability

1.4.1  If any provision.of these Regulations is adiudged to be unconstitutional or invalid by a court of comdétent

jurisdiction; the remainder of these Requlations shall not be affected thereby,

15 Oversight

1.5.1 Concurrent Overng

1.5.1.1

A person may obtain the Department's concurrent oversight of work on any agpect of a rgmedy by

1512

entering into 3 settlement agreement with the Department for that purpose,

‘By_obtaining the Department’s concurrent oversight of work, a person will be able to receive the

Department's approval that the work which is- progosed for a facility satigfles the regwrements of
the Act, these Regulations, and ail applicable policies, procedures, and gmdgnce

Thein ion, remedial acti operation and maintenan ortions of a remed all n

be performed by any person without the concurrent oversight of the Department except ag

provided under Section 12.0.

152 Subsequent Oversight

1.5.2.1

A person may perform_an initial mvesthatmn facility evaluation, remedlal investigation, or

1522

1.5.2.3

feasibility study without the concurrent oversight of the Depariment.

A _person may obtain subsequent oversight of work not performed with_the Department’s

concurrent oversight by gntering into a settlement agreement with the Department for it to review
such prior work and determine whether it can be apgroveg as satisfying the requirements_of the
Act, these Regulations, and any ap plicable policies, procedures, and guidance.

If the Department determines that any portion_of the work does not satisfy the réguirements of the

Act, these Requlations. and any applicable policies, procedures. and guidance, it may require that




ddltlonal remed:a! work be gerformed prior to approving the person’s wark or it may disapprove

1.5.3 Emerqencv Qversight
1.5.3.1 A person may undertake an emergency response action at_a facility after jnitiation of a remedy
pursuant to these Reqguiations without the Deparment’'s oversight provided the person notifies the

Department of the details of the action taken, within 48 hours of the initiation of the emergency

2.0

21

response—action."This does not fimit_or relieve a person’s_liability under other existing federalor ———

state laws or regulations for undertaking an emergency response action at a facility.

Definitions and Usage
Definitions — The following words, terms and phrases, when used in this requlation, shall have the following

meaning unless the context clearly indicates otherwise.
“Acceptable risk” means a probability of one additional lifetime incidence of cancer in 100,000 (1x10-) or

" less_for carcinogens. and a hazard index of one (1) or less for non-carcinogens, as applicable. For certain

contaminants. including lead, where cancer or non-cancer risk does not apply. the Department may approve or

require other methods that it determines are appropriate for determining risk.

“Act” means 7 Del.C. Ch. 81, the Delaware Hazardous Substance Cleanup Act.

“All Appropriate Inqui AAl}Y' means the requirements for assessing the environmental conditions of a
property prior to its acquisition. Detailed requirements for AAI are presented in the EPA’'s All Appropriate
Inquirfes Final Rule {40 CFR Part 312) (Nov, 1, 2005}, as amended, or ASTM International’s Standard Practice
for Environmental Site Assessments: Phase | Environmental Site Assessment Process (E 1527-05}). as
amended.

“Allowable Interest Rate” means_a rate of interest 5% over the Federal Reserve discount rate.

“Aquifer” means a geo|ogic formation. group of formations. or a part of a formation capable of vieldina
groundwater to wells or springs.

“Background level” means the concentration of substances widely present in the soil, sediment, air, surface

water or groundwater in the vicinity of a facility, or at a comparable reference area, due to natural causes or

human activities other than refeases from, or activities on. the facility, as determined by the Department.

“Baseline conditions” or “Baseline” means the condition or conditions that would have existed at the natural

resource . damaqe assessment area had the release of hazerdous ‘substances “under investhatlon not et

.-occurred: < r

' dBrownfield Developer” means ahy person as defned in 7 Del.C. §§9123 (1),
“Brownfields Develogment Agreement" means an agreement between the Secretarv and-a Brownﬁe!ds
Developer with respect to a certified brownfield that sets forth a scope and schedule of activities to assess and
respond to the actual, threatened, or Dercelved release of hazardous substances at the facility. :

“Brownfields Development Program” means the remedial process established by the Deparment under 7
Del.C. Ch. 91, Subchapter iI. :

“Brownfields Investigation” means an_evaluation under the Brownfields Development Program which

includes the assessment of an actual. threatened, or perceived release of a hazardous substance at a facility

1o determine the nature, extent, and impact of the actual. threatened, or péerceived release, and the evaluation
of the feasibility of the proposed develogment plan to serve as all or a portion of the remedial action.

“Carclnogen” means a hazardous substance which causes or induces cancer in_humans. The term also
includes suspected carcinogen which may cause or induce cancer in humans.

YCERCLA" means the Comprehensive Fnvironmental, Response, Compensation and Liability Act of 1980, 42

U.S.C. Sec. 9601 et seq. as amended.

“Cleanup level” means the concentration of hazardous substances in_the environment that meet the
acceptable risk for the land use intended by the owner or deveioper, or the background level established by the

Depaitment. .
“Conditional No Further Action” means that based on the information available following an initial
investigation or facility evaluation, the Department determines that: (a) there has been no release or there is no

imminent threat of release; (b} a reiease has occurred which does not pose 3 threat to public health or welfare

-or the environment: or (c} action by another authority is appropriate.

“Consuitant” means a contractor who_is hired to provide professional gerwces for remedies with regard to a
facility.

“Contaminant of concern” meghs a hazardous substance identified during a remedy where the

concentration exceeds the cleanup level.




“Contaminant of Potential Concern” means a hazardous substance identified during a remedy where the

_concentration exceeds the Department’s screening levels.

“Data ity Objectives” means_qualitative and quantatatlve statements of the overall Ievel of uncertalntv
that the Department will accept in results or decisions based on environmenta! data.
ZDay” means a calendar day: however,_when used to determine when a document is due. or an action is

required. and the day falls on the weekend or a holiday, the document may be submitted. or the action started

on the first working day after the weekend or holiday,

“Department” means the Delaware Department of Natural Resources and Environmental Control.
“Disposal” means the discharge, deposit. injection. dumping. spilling, leaking or placing of any hazardous
substance into or on_any land, water or into the air so that such hazardous substance or anv constituent
thereof may enter the environment.

YEmergency response” means a remedy undertaken to eliminate or control an immediate threat to public
health or welfare or the environment.

“Environment” means the navigable waters, the waters of the contiqguous zone._gcean waters, and any other
suriace water, groundwater, drinking water supply, land surface or subsurface strata or air within the State.

“EPA” means the United States Environmental Protection Agency.

¥Facility” means any building. structure, installation, eguipment. pipe or pipeline {including any pipe into a
sewer or publicly owned treatment works). well, pit. pond. lagoon, impoundment, ditch. landfill, storage
container,_motor vehicle, rolling stock, vessel, aircraft or any site or area where a hazardous substance has
been generated. manufactured, refined, transported. stored, treated_handled, recycted, disposed of, released

placed or otherwise come to be located. Where there is or has been a release or threat of release on real
property, a portion of the real property may be considered a facility for the purpgse of performing a remedy. A
facility also includes all properties where hazardous substances may have migrated to or come to be iocated
since being released. _ .

- “Facility Closure Determination” means that the Department has determined that the facility meets all of the
-requirements of the Act, and that all requirements of the Final Plan of Remedial Action have been met and no

irestrictions remain on the facility,

“Facility Evaluation” means an mvestigation to identify a release of a hazardous substance and generate

: *data to perform an initial screening.and make a decision regarding future action at the facility. .

enwronment : .

. aroundwater the vadose zope, or the ground surface. This term encompasses free, mobile. or residuai
product.
“Groundwater” means water below the land surface in the zone of satyrafion.
“Hazar nking” means the process of assigning relative rank or priority to a facility using the Delaware
Hazard Ranking Model, In ranking facilities, the Department may group them in categories of relative risk.-
“Hazardous substance” means: {a) any hazardous waste as defined in 7 Del.C. Ch.-63 or any hazardous
~waste designated by regulation promulgated pursuant to 7 Del.C, Ch. 63; (b) any hazardous substance as
defined in CERCLA or requlations promulgated pursyant thereto; (c} any substance determined by the
- Secretary through regulation to present a risk to the public health or welfare or the envirgnment if released into

-the environment: (d) any polychlorinated biphenyk: or (e} petroleum, including crude ol or any fraction thereof:
however any release of hazardous substances from a storage tank which is requiated by 7 Del.C. Ch. 74 or 7

Del.C. Ch. 74A or requiations promulgated pursuant thereto is not subject to these Regulations except as

- provided for in Section 1.2. Notwﬂhstandmg the Department’s detemmination under Section 1.2 of these
Reauiations. any release of pefroleum, including crude oil or any fraction thereof, is eligible for funding under

. the Act. .
“Hourly rate of wages” means the total annual wages of a State emplovee divided by 1.850 hours or the
monthly wages of an employee divided by the actual number of hours worked by the emplovee during the

. month.

Simminent threat of release” means potential for a release which requires action to prevent or mitigate
damage to the environment or endangerment to public health or welfare or the environment WhICh may result

from such a release.

actlon under the Act at a facility for the current or anticipated land use to protect public health. welfare and the .




“Indirect cost” means those costs incurred for a common_of joint purpose benefiting more than one cost

. objective, and which are not readily assignabie to the cost objectives specifically benefitted, without. effort

disproportionate to the results achieved.
“Indirect cost rate” means the ratio of indirect cost to the projected costs of salaries for facility remediation.

“Initial investigation” means a process for identifying a suspected release or imminent threat of release. it
includes review of existing information, facility visits_interviews with facility owner or operator and adjacent

property owners. or other persons with-knowledge-of the facility:

“Initial screening” means the comparison of the maximum observed concentrations of analvies found in

environmental samples to background levels or risk-based values approved by the Department based on the
results of the facility evaluation or equivalent investigation.

“Injury” means a measurable adverse change, either long- or short-term, in the chemical, biological or
physical quality or the viability of a natural resource. including loss thereof resultlng directly or indirectly from
exposure to a release, or from attempts to remedy or mitigate a release. :

“Interim_action” means the containment. cleanup, or removal of a release or imminent threat of release of
‘hazardous substances from a facility, or the taking of other actions, prior to the selection of a remedial action

as may be necessary to prevent. minimize, or mitigate threats to public health or welfare or the environment,

“Land Disturbing Activity” means activities that physically take place on the facility and include digging,
drilling. excavating, grading, clearing. earth moving. filling, or performing any subsurface work, but excludes ajll
environmental investigafion, planning, designing. or engineering work related o the facifity, as well as anv

physical activity performed off the facility in preparation for. or related to. construction and development

activities that will occur on the facility.

“Long-term effectiveness” means the ability of an lmglemented remedial action to maintain the desired level

~ of protection over an extended period of time.
“Long-term Stewardship” means the long-term management of contaminated environmental media at sites
that is_necessary to protect human health and the environment. Long-term stewardship generally includes the
.establishment and maintenance of physical and legal controls, implementation  entities, authorities,

accountability mechanisms, information and data management systems, and/or resources that are necessary

to ensure that these sites remain_protective of public health or welfare or the environment.

“Maximum Contaminant Level” or “MCL” means the level of a_specific chemical promulqated by EPA
pursuant to the Safe Drinking Water Act 42 U.8.C. Sec 300(f). et seq.. as amended -

- State of Delaware the federal government, other states, any forelgn government, any local government or any ‘

©Indian tribe.

“Natural Resogurce Damages” or “Damages” means the compensation sought by thé Department as a result
of injury, destruction. or loss of natural resources or services, or the restoration or reolac:ement of such patural
. [ESOUrCES Of Services.

“Naturai Resource Damage Assessment” means the process of collecting, cemgiling= and analyzing

information, statistics, or data to determine naturaf resource damages. :

“Natural Resource Services” or “Services” means the physical, chemical and biological functlon performed

by the natural resource including the human use or aesthetic vailue of those functions, _
“Operation and Maintenance” or “O8M” means the activities required by the Department to provide for

" continued effectiveness and intearity of a Remedial Action.
- *Other employee cost rate” means the sum of State contributions to pension, unemolovment ingurance,

. Federal Income Contribution Act, health insurance, and worker's compensation for a State employee per year
"divided by 1,850 hours, or the sum of State contributions to pension. unemployment insurance, Federal

Income Contribution Act, health insurance, and worker's compensation for a State emolovee per month divided

by the actual number of hours worked by the employee during the month.

“Oversight” means supervision by the Department of a person’s work on any aspect of a remedy during the

performance of that work, including the Department's review of any work done prior to the Department's
-supervision that now requires the Department's approval.

“Owner rator” means: (a) any person owning or operating a facility: or (b) any person who previously

owned, operated. or otherwise controlled activities at a facility; and (c) the term "owner or operator” does not
- include an agency of the State or unit of local government that acquired ftitle or control of the facility

involuntarity through bankruptcy. tax delinqguency, abandonment or other circumstances: {d} the term “control”

does not include regulation of the activity by a federal. state or local government agency; (e) the term "owneror

operator” does not include a person, who, without participating in the management of a facility, holds indicia of

“Natural Resources means land, fish, wildlife, biota, air, water, oroundwater dnnkmq water suDDIIes« and 1:3-' L
other such resources belonging to. managed by, held in frust by, a Qger’tammg to. 'or otherwise controiled by the ..




ownership primarily to protect his security interest in the facility: and (f) the term "owner or operator” does not

_Include a person who, without acquiring legal title. conducts of directs activities in connection with the actual or
potential acquisition or evaluation of a facility, including due diligence, site inspections, site assessments. all
appropriate inguiry or other pre-closing activities in connection with the acquisition of a facility.

“Pathway” means the route or medium through which hazardous substances are or were transported from the

source of the release to the injured natural resources. the environment, and/or the exposed human population.

*Person” means._ an_.individual, firm, corporation, _association. parinershi

commercial entity. state government agency, unit of local government. school district, conservation district.
federal government agency, Indian tribe or interstate body.

“Phase | Environmental Site Assessment” or “Phase 1” means an investigation performed in accordance
with ASTM Infernational’s Standard Practice for Environmental Site Assessments; Phase | Environmental Site
Assessment Process (E 1527). as amended.

“Phase il Environmental Site Assessment” or “Phase 11” means an investigation performed in accordance
with ASTM International’s Standard Practice for Environmental Site Assessments: Phase H Environmental Site
Assessment Process {E 1903), as amended.

“Potentially Responsible Party” or “PRP” means any person identified pursuani to 7 Del.C. §89105 (a¥1)
through (6} as a person liable with respect to a facility.

“Proposed Plan_of Remedial Action” means a written plan, issued by the Department for public comment.
describing the appropriate remedial action under the Act at a facility for the current or anticipated land use to
protect public health or welfare or the environment.

“Priority list” means the list established by the Department using the Delaware Hazard Ranking Model to rate

- the relative risk of the facilities based on the risk they pose to the_public health or welfare or the environment.

" In establishing a priority list, the Department may group facilities in categories of relative risk.

HRCRA” means Resource Conservation and Recovery Act, 42 U.S.C. Sec. 5901, et seq.. as amended.
“Release” means any spilling, lgaking, pumping, pouring. emitting, emptying, disgharging. injecting, _esgaping
“leaching, _dumping or disposing of a hazardoys substance. pollutant or contaminant into the environment
- (including the abandonment or discarding of barrels, containers, and other closed receptacles containing any
hazardous substance or pollutant or contaminant), but excludes: (a) any release which results in exposure to a
_ person solely within his or her workplace, with respect to a claim which such person may assert against his or
«:her employer, provided, however, that this exclusion does not apply to any such release which also: results in -
exposure to the environment; (b) emissions from the enqme exhaust of a motor vehicle, rollmq stock, alrcraft '
essel or pipeline pumping station engine: (c) the a lication of fertilizers and pesticides; and (d) -
;any discharges in compliance with_State permits issued in conformance with Title 7- of the’ Delaware Code and -
“federally permitted releases under CERCLA, : Je
- “Remedial Action” means the containment. contaminant mass or toxicity reduction, isotation. treatment.
" rermoval, cleanup. or monitoring of hazardous substances released into the environment, or the taking”of such
other actions, including natural resource damage restoration and replacement, as may be necessary to
prevent, minimize, or mitigate harm or _risk of harm to the public health or welfare or the environment which
- may result from a release or an imminent threat of a release of hazardous substances.

“Remedial Investigation” means an evaluation of a release or imminent threat of release of a hazardous
substance at a facility to determine the nature, extent, and impact of the release and the collection of data
necessary to conduct a feasibility study of remedial alternatives. .

“Remedy” or “Remedial Activity” means any action. response or expenditure consistent with the purposes

of the Act,or any regulations _or guidance developed pursuant thereto to identify. minimize or eliminate any

imminent threat posed by any hazardous substances to public health or welfare or the environment including

preparation of any. plans, conducting of any studies and any investigative, oversight of remedy or monitorina
activities with respect to any release or imminent threat of release of a hazardous substance and any health

. assessments, risk assessments, health effect studies or natural resource damage assessments conducted in

order to determine the risk or potential risk to public_health or welfare or the environment,
eplacement” or “Acquisifion of the equivalent”™ means the substitution for the injury or loss of a resource
with another resource that provides the same or substantially similar services when such substitutions are in

-addition to any substitutions made or anticipated as part of remedial actions. and when_such substitutions

exceed the level of remedial actions determined appropriate to the facility pursuant to the Hazardous

. Substance Cleanup Act or the National Qil and Hazardous Substances Contingency Plan {NCP). as amended.

- . “Reporting levels” means the concentrations of hazardous substances in the . environment that are at or

above the levels established by the Department, except for groundwater for which the reporting level shall be
equivalent to the levels contained in the Delaware and federal drinking water standards.

~—consortivum,_ _joint_venture. -




“Restoration” means actions undertaken to return an injured resource to its baseline condition, as measured

-.in.terms. of the injured resource's physical. chemical or biclogical properties or the.services. it provided.during
its baseline conditions, when such actions are in addition to remedial actions completed or anticipated, and
when such actions exceed the level of remedial actions determined appropriate to the facility pursuant to the
Hazardous Substance Cleanup Act or the National Qil_and Hazardous Substances Confingehcy Plan, as
amended. .

“Risk assessment” means the analysis of the potential for adverse human health effects or adverse effects

on ecological receptors caused by contamination.

“Screening levels” means the concentrations of hazardous substances in the environment that are the
background levels established by the Department, or fen fimes lower than the cleanup levels.

“Secretary” means the Secretary of the Deparfment or his or her designee.

“Settlement Agreement” means a wriften agreement between one or more persons and the Department in
which the ferms and conditions are embodied in_a consent decree, administrative order on consent,
memorandum of agreement, or any other type of agreement approved by the Department.

“Short-term effectiveness” means the ability of the selected remedy to maintain the desired level of
protection during the implementation phase of the remedy.

“SIRS” means the Department's Site Investigation and Restoration Secfion.
“Site Assessment” means the assessment of a facility or property to determine whether‘ hazardous
substances have entered the environment.
. ZSite” means facility. _
" “Site Specific Risk” means the risk of a potential adverse effect to public health or welfare or the environment

resulting from exposure fo a release of hazardous substances at the site based on its current and potential
future use. )

“Surface water” meansg the waters of the State of Delaware occurring on the surface of the earth,

“Trustee” or “Natural Resource Trustee” means any Federal natural resources management agency
designated in_the Nafional Oil and Hazardous Substances Contingency Plan, as amended, and any State
agency designated by the Governor of each state. pursuant to section 107({2)(B} of CERCLA and applicable
State statute that may prosecute claims for damages under the Act, Clean Waler Act, or section 107(f or

111(b) of CERCLA, or an Indian fribe. that may commence an_action under the Act of section 126(d) of

: CERCLA: * ' WL o TR
““Voluntary Cleariup Program” or “VCP” méans the remedial process established by the Department under’ .- -
% - DeEC:" Ch.” 91 into -which -a -party Voliintarily enters: into.” provided the application is ‘approved:by “the. - -

" Department, for the purpose of conducting a remedy at a facility. ' T ‘
“YCP Agreement” means a legal and administrative document entered into between the Department and the -
VCP applicant that provides for the perforinance of a remedy at a facility, and the reimbursement ‘of the -
Department's oversight costs. by the applicant. '

. Usage - For the purpose of these Reguiations, the following usages shall apply:
221 \Unless the confext cleary requires otherwise, the use of the singular shall include the plural and
- conversely; : o

“Include” or "including” means including, but not limited to:

222 .
223 “May” means the provision is optional, at the discretion of the Department; arid
224 S

“Shall” and “will” mean the provision is mandatory.

Identification & Prioritization

Notification Requirements ,

3.1.1  An owner of operator of a facility who has knowledge of 3 refease of a hazardous substance at

concentrations at or above the reporting levels must notify the SIRS in writing of the release prior to

undertaking land disturbing activities in any area potentially affected by the release.

7 3.1.2  }f during land disturbing activities.there is evidence of a release that was not previgusly réported pursuant

to Subsection 3.1.1, the owner or operator of a facility must, within twenty-four (24) hours of tearning of a
potential release, notify the Department’s 24 Hour Release Hotline by cailing 800-662-8802. _
3.1.2.1 Evidence of a release includes: appearance of a_sheen, soil sfaining, or odors characteristic of
hazardous substances: buried materials that may contain hazardous substances; or presence of
free product. ‘ ' . . :




3122

For notification made under Subsection 3.1.2 that is referred to SIRS, SIRS will respond fo the

_.hotice_on_a_priority hasis to determine if fand_disturbing activities can _continue in the area

potentially affected by the release without entering into a settlement agreement.

3.1.3 lf_a Brownfield Developer. prospective purchaser. or a person acting on behalf of the Brownfield

Developer, the prospective purchaser, or the owner or operator reports a release to the SIRS in

compliance with Subsections 3.1.1 and 3.1.2. this notification requirement will be satisfied.

3.1.4 _[fthe Department becomes_aware of a_release orevidence of arelease-that requires-notification-under-this-

section, the Department will notify the owner or operator of the facility.

(]
—
[On

[

i notification is reguired or made under Section 3.1, the owner or operator shall not proceed or continue

with land disturbing activities in any area potentially affected by the release without the written approval of

the Department, which will not be unreagonably delaved or withheld. The Department may require a

remedy before land disturbing activities can proceed or continue,

3.2 The Department shall establish an inventory of hazardous substance release facilities.

3.2.1 [Eacilities with a release or imminent threat of release of hazardous substances may be identified by the

Department through a variety of mechanisms including anv of the following:

3.2.1.2

Reports to or from. or investigations by, the Department. including the Site Investigation and
Restoration Section, Tank Management Section. Solid and Hazardous Waste Manaagement

Section. Emergency Prevention and Response Section. or Division of Water: or from information

provided in a Brownfield Certification application by a developer. a prospective purchaser, or a

facility owner.
Reports tow or from, or invesfigations by. local, state and federal government_agencies_including

the Delaware Department of Health and Social Services, Delaware Department of Transportation

Delaware Emergency Management Agency, State Police or other law enforcement agencies, State
Fire Marshal's Office or any Fire Department, United States Environmental Protection Agency,
Department of Defense or other Federal agencies.

Reports to the Department from real estate fransaction-related environmental assessments as part

‘-‘Pnorlty Llst

of all appropriate inguiry (AAD requirements.

Other reporting sources including potentially responsible parties. impacted public. neighboring

releases

3.3.1 ADlecab|I|tv

331.2°

- The Department shall establish a priority list of facilities from the inventory of hazardous substance

release facilities where a further remedy has been determined to _be necessary, based on the

relative hazard ranking of the facility into cateqories using the Delaware Hazard Ranking Model.
The relative priorities established in the priority list may be considered in the preparation of funding
recommendations, and in determining the priority for remedies amona facilities. The Department
may conduct or require a remedy at a facility even if it is not included on the list,

3.3.2 Criteria for Placement of Facilities on Priority List

3.3.2.1

3323

Facilities may be placed on the priority list if, after the completion of an initial investigation,_the

Department has determined that further remedy is required at the facility. Placement of a facility

on the priority fist does not, by itself, constitute a determination that persons associated with the

facility are liable under th_e Act of these Requlations.
Facilities placed on the priority list will be given a_hazard ranking. The purpose of the hazard
ranking is to estimate the relative potential risk posed by the facility to public health or welfare or

the environment based on the information compiled during the initial investigation and subseguent

The Department will objectively assess the relative degree of risk_of each facility which is to b

3.3.24

placed on_the pnong( list uscng the De!aware Hazard Ranking Model estabnshed by
di " -

and. any additional data specified by the Department, will be included in_the hazard ranking

evaluation.
The Department will, upon request, make available to the facility owner_and operator and any

potentially responsible party known to the Department, the final hazard ranking results for a facility

o be ptaced on the priority list.

facilities, contractors. consultants and other QGI’SOI‘IS with sources of information about the exnstlng .




34 Brownfields Certification and Funding
e B8 d N -@rder-to . qualify for the Brownfields Development Program,. the property..must. be certified-as . a

Brownfield. To receive a Brownfields Certification, the Brownfield applicant shall submit 2 Brownfields

Certification_Application to the Depariment seeking Brownfield Cerfification for the property. The property

cetlification request can be initiated by a Brownfieids Developer, the current property owner, the

Department, or any public agency.

— 3472 Applicationfor Brownfield-Cedification

34.2.

1

Brownfield Certification shall be provided only to those persons who apply for a certification from

the Department. Such application shall contain, at a_minirmum,_the following_ information:

3._4.2.1.1 Name and address of the person seeking the certification. and their relationship to the

property:

34212 Address of the property including tax parcel designation:
34213 Current use of the property and its zoning classification:;

3.42.14 The proposed development or redevelopment plan;

3.4.2.1.5 Reason to believe that the property may be contaminated and why such contamination may

3422

hinder development or redevelopment.
Upon request by the Depariment. the applicant shall provide:

34221 Documentation regarding environmental investigations of the property. or chronic violator

siaius of the applicant pursuant to 7 Del.C. §7504.

3.4.2.2.2 The factual basis for concluding that the property is abandoned, vacant or underutitized;

3.4.2.23 The factual basis for concluding that the facilify is contaminated:

34.2.24  Cerification that the Brownfield Developer will comply with all applicabie procedural

342

3

© 3425

requirements.
All items contained in_the application shall ‘be addressed by either providing the required
informaticn or stating that the item is not applicable. In_the event that an item is considered not

applicable, the Brownfield Developer must include a written justification_in the application that
demonstrates fo the satisfaction of the Department that the ltem is not applicable to the
application. :
After a Brownfield Cedification Application is submitied to the Denartment the Department shall

“or'the’ developer is approved, (2) that the application’ is incomplete and ‘identifying’ ihe specific -
information that must be submitted or supplemented to make the apnflcatlon comolete or (3) that
~ the certification is denied. ‘ .
The applicant shall promptly update and/or correct mformatnon Drewouslv subrnitted as nart of the

application whenever the applicant discovers that this information is incomplete or inaccurate,

3 4 3 Cnterla for Brownfields Property Certification
3.4.3.1

The Department rmay certify all or part of a parcel of real property as a Brownfield if the property
meets the following criteria:

3.4.3.1.1  All or part of the property is abandoned., vacant or underutilized: and

© 34312 - Al or part of the property is subject to either a current or prospective development or

redevelopment plan; and

3.4.31.3 Al orpart of the property meets any one (1} of the foIIowinq'conditions:

3.4.3.1.3.1 The development or redevelopment of the property may be hindered by the reasonably

held belief that it may be environmentally contaminated: or

3.4.3.1.3.2 The property is or has been used in whole or p_art as:

~3431321 A salvage yard; -

3.4.3.1.322 A requlated Tank facility pursuant to 7 Del.C. Ch. 74 or7 Del.C. Ch. 74A:
3431323 Adrycleaner where any dry cleaning is performed onsute, .

- 3431324 ARCRA (Sub:it'!g C) treatment, storage, or disposal facility for which the US EPA

or the State RCRA program has expressed in writing no _further interest in_remediating

under these programs:
3431325 A permitted or non-permitted landfill or dump;

3431326 Theland contains potentially contaminated mateﬁai',

feview the application to determine whether the application-is commplete. After. its review the = o
Degartment shaill issue a letter to the applicant advising: e:ther (1) thetthe DroDerTv is certn" ed and/ SR




3431327 A known hazardous substance rélease site that has not been remediated to the
standard applicable io the intended land use, inciuding those facilities Drevrouslv identified
by the Department: or
3431328 A National Priority List (NPL) or Federal CERCLIS site that has a "No Further
Interest” designation from the US EPA.
3432 Sites which are subject to an enforcement action from any State or Federal environmental agency.
and for which.an administrative or judicial order is.in effect or is proposed_may not be eligible for L

Brownfield Certification, unless the enforcement action _is_resolved to the satisfaction of the
Secretary.

A Brownfields Developer shall be required. at a minimum. to_perform a FE of the facility, as
approved by DNREC. within 24 months of entering info a BDA.

3.4.34 Any Brownfield Certification decision is at the sole discretion of the Secretary.
3435 An inventory of Certified Brownfield sites will be made publicly available.
3.4.4 Criteria for Brownfields Developer Eligibility

3441 in order for a person to obtain the rights and protections and assume the gbligations of the status
of Brownfields Developer, the person must submit an application to the Department for approval of
Brownfields Developer status. At the time of application for the Brownfields Development
Agreement. an applicant cannot be a potentially responsible party at the facility pursuant to 7
Del.C. §9105(a)(1)-(6). and is _not_affiliated with any other person that is liable for a release or
imminent threat of release at the facility pursuant to 7 Del.C. §3105(c)(4)5.

3442 The Secretary has the discretion to deny Brownfields Developer status to an applicant if the
applicant. including any employees or agents thereof, or any entity affiliated with or controlled by

- the applicant, has been determined o have violated any federal, state, or local environmental law.

‘3443 Prior to approval, the application must be complete and must contain all of the information required

by the Department, including the mformatlon reqwred by Section 3.4.2 of these Regulations.

3.4 5 Fundlng under Brownfield Certification

. .:_3.4.5.1 Upon the filing of a Brownfield Certification Application (BCA),' the applicant may also choose to

request financial assistance. Completion of the financial section of the BCA does not quarantee a
commltment for funding, nor does it gbligate the State of Delaware or any State aqencv to Drowde- :
anv form of financial assistance. . ]
Subrmission of a fundirig. reuuest is optlonal and the decision to aDorove fundlnq IS at the dlscretlon LN
of the Department. . ER . T SR

I
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51" The Department may mamtaln a database recording the actions taken at facilities that have been rdentlf e '

: with a release, an imminent threat of release. or an identified potential release of hazardous substances.

3.6 Record Keeping
3.6.1 = The Department shall require the followmg record keeping procedures:

36.1.1 Any remedial activities at a facility must be documented by the person performing the action.

"Such records include factual information or data, relevant decision documents, and any other

relevant, facility-specific documents or information. The formats of the documents may include,

paper, audio, video, photographs, and electronic files.

36.12 Records shail be retained for at feast ten (10) years from the date of completlon of remedial action,
site_closure. or Conditional No Further Action lefter.
3.6.1.3 Records shall be retained by the person taking remedial action, unless the Department requires

that they be submitted.

The Depanment shall become the repository of any remedial records jf the person_files for

bankruptcy.

The Department shali maintain its records in accordance with these Regulations.

4.0 Potentially Responsible Parties
4.1 . - Identification
4.1.1 The Department may initiate identification of gotentlaily responsible parties assocra;ed with the facility, as

soon as practicable.
" 4.1.2 The Department may use existing information-gathering authorities and coordlnate such mvesthat:on with

other state, local, and federal agericies.
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Potentially Responsible Party Notification

- 421 - -The Department may issue a notice letter to any person or entity it believes to be a potentially responsible

with respect to a facility as provided for in 7 Del.C. §9105. The notice letter shall be sent to the last
known address of the potentially responsibie party. A copy of the notice letter may be provided to the local
unit of aovernment in which the facility is located. The notice letter shall provide the following:

4.2.1.1 The name of the person or entity the Department believes to be potentially liable;

4:2-1.2 - A-general-description of the| locatlonnftheﬁ‘acﬂttv
4213 The basis for the Department’s position that the person has a relationship to the facility:
4.2.1.4 The basis for the Department’s position that a release or imminent threat of a release of a

hazardous substance may pose a threat to public heaith or welfare or the environment; and
4.2.1.5 The names of other persons or entities to which the Department has sent such a nofice letter with
respect to the facility.

4.2.2 The Department reserves the right to notify additional potentially responsible parties at any fime. and to

4.3

50
51

facilitate efforts by potentially responsible parties to identify additional potentially responsible parties.
Notice of Potential Liability
4.3.1 Inthe event that a potentially responsible party for a facility cannot be located, the Department may publish

in accordance with Section 8.0 of these Regulations. a public notice regardlng a potentially responsible

party which shall provide the following:

4311 The names and last known addresses of a person that the Department believes to be a potentially
responsibte party for the facility;
431.2 The address or a general description of the location of the faeilitv:

4313 The basis for the Department’'s position that a release or imminent threat of a release of g

hazardous substance at the facility may pose a threat to public health or welfare or the
environment;

'4.3.1.4 The basis for the Denartment's Dosition that the person or entity is a potentially responsible party
_under 7 Del.C. §9105 for the facility: and _
4315  The name and contact information of the person within the Department who the potentiaily

- responsible Dartv'can contact in order to obtain further information about the facility, and to enter :
”rnto neqot:ahons for a settlement aqreement fo address the release or 1mm|nent threat of release :

documentat|on relevant to the release from any person who may have Qertlnent information as descnbe .
in 7 Del C. §9106 '

Settlement Agreements & Brownfields Develggment Agreements

‘Settlement aqreements and Brownfields Development Agreements shall include the following:

5.1.1 . The name and address of the potentially responsible party, the prospective purchaser, or the Brownfield
- Developer. and any other affiliated corporation. entity. or other person that will perform or pay for remedial
activity at the facility;
5.1.2 The address and tax parcel number of the facility in question:
5.1.3 The name of the curent owner of record and/or operator of the facility; and
514 For agreements which requare the performance of a remedy_at_a_facility, the Department may include a
description of.
' 51.4.1 The areas of the facility where the remedv is to be conducted
9.1.4.2 The type of remedy to be performed; and -
5.1.4.3 Any financial or oversight resources to be provided by the Department
Cost Recovery

5.2.1 The Department may seek to recover costs from the potentially responsible parties or any person requiring

_ oversight or review. ,
52.1.1 Recoverable costs from_a_potentially responsible party include all remedial costs incurred by the

. Department, natural resource damages, oversi qht indirect arn g dmmlstratwe costs, and costs
associated with long-term stewardship activities. . _

“Ifthe’ DeDartment determmes that there is a reasonable basus to belleve that there has been a release or;g L

an imminent threat of a releasé of a hazardous substance, the Secletary may require |nformat|on or ;. -




5212 Recoverable costs from a Brownfield developer include remedial costs incurred by the Department

_.eqinning upon its receipt of the application for certification of the site into the brownfield program,
including oversiaht, indirect and administrative costs, and costs associated with {ong-term
stewardship activities as specified in the brownfields development agreement. but excluding

natural resource damage assessment and resforation cosfs not caused by the Brownfield

developer and costs incurred by the Department prior to the Brownfield developer's submission of

its application for admission into the brownfield program.

5.2.2 Remedial costs with regard to a specific facility are calculated o reflect the actual costs incurred by the
Department. Such costs are calculated for each facility as set forth below.

5221 The total number of direct hours expended by each employee of the Department with regard to a
specific facility is multiplied by the employee's hourly rate of wages and then the figures derived for
‘each employee are added together.

5222 The figure derived from Subsection 5.2.2.1 is added to a figure derived by muttlolv:nq the total
figure from Subsection 5.2.2.1 by the current indirect cost rate,

5223 The figure derived from Subsection 5.2.2.2 is added to a figure derived by multiplying the number
of hours worked by each employee of the Depariment with regard to the specific facility by the
other employee costs rate for the employee.

5.2.2.4 All payments made by the Department to its contractors. consultants or vendors for the
procurement of services, supplies or equipment for the specific facility are added to the figure

- derived from Subsection 5.2.2.3.
523 Recoverable costs include interest at the allowable inferest rate upon all costs of the Department
associated with a release or threat of release from the time they were incurred until the time they are paid.

6.0  Consultant Certification
6.1 - Consultant certification is required for any person performing, supervising. or designing the followmq remedies
under the Act,
611 Investigative and remedial action work including facility evaluations, sife inspections, remedjal
|nvesthatlons Brownfields investigations, human_health risk assessment feasibility -studies, oversight,

and fong-term stewardship,

) 6 12 % Ecological work including ecological r|sk assessments and natural resource damaqe assessments. |
T restorations, and enhancements. : ' SEE
62 sultant - certification is not required for persons Derformmq wsuat |nsoect|ons of other non-tec:hnlca[ long- -

- term stewardship activities as approved by the Department.

6.3 The Department may disapprove any remedy not performed by a certif ed consultant under the Act.

6.4 ifv the Department in writing of ‘any change of name or address of the

business. or any change of personnel who were identified in the application for certif] catlon or recerification,

within sixty (60) days of such change.

6.5 A ceitified consultant shall notify the Department, in writing, within ten (10) days of the date it becomes aware that

it or any of its officers, project managers, supervisors, or personnel identified in the application for consultant

certification or recertification, working on any mafters within this State, have been:
6.5.1 Convicted of a felony or any crime relatlna to anv enwronmental activities, or for fraudulent conduct of any
kind: or
6.5.2 Found liable in any civil litigation or adminlstratwe enforcement actlon refating to environmental activifies,

66 B Quahfcatton Reauirements for Certification
66.1 A consultant may apply for cerfification to be able to perform mvestlgatlve and remedial action work,
ecological work or any combination of these.

662 Al consultants seeking cerification shall submit a complete application with appropriate documentation to
-the satisfaction of the Department, and provide proof of a valid Delaware busmess license. .

6.7 Regmrements for Certification for first time applicant

68.7.1 Applications shail be submitted on forms_supplied by the Department.

6.7.2 All consultants seeking cedification shall submit a complete application with appropriate documentation to

the satisfaction of the Department, and orowde proof of a valid Dejaware business license.

' 6.7.3 Applications_shall contain_the appropriate documentation of experience and training as part of the
submittal of a qualified consultant seeking certification to perform remedies. .

6.7.3.1 To be certified for investigative or remedial action work, an applicant must employ. or contract with,

both a Delaware professional engineer (PE) and a Delaware professional geologist (PG).




6.7.3.2 To be certified for ecoloqical work, an applicant must employ, or contract with persons who have
_.demonstrated, to the satisfaction of the Department, competence in biclogy, wetland delineation
and restoration, ecology, eco-toxicology, and environmental economics.
The Department shall notify the applicant in writing of the issuance or denial of the certification. or the need
for further information in order fo process the application.
6.7.5 Any applicant denied cettification may request a public hearing in writing to the Department within twenty

(8]
-
.

(20)-days.of receipt-of denial of cedification pursuant to-the-provisions in Section-6.10.
Certification shall_be valid for a peried _of two {2) yvears from the date of issuance, unless suspended or
revoked in accordance with these Regulations.
B8.7.7 The application fee for certification or recerification is $500.
6.8 Standards of Performance for Certified Consultants
6.8.1 All cerfified consuitants are required to meet the following standards of performance:;
6.8.1.1 A minimum of one (1) qualitied individual, representing the certified consultant, shall be present
~ during the peformance of any remedial activities on a site.
' 6.81.2 A certified consultant shall perform remedial activities according to accepted practices and
procedures.
All required notifications and applications shall be submitted to the Department as specified in the
. Reaulations,
6814 Any request to deviate from these Standards of Performance shall be submitted in writing to. and
approved by, the Department prior to implementation.
69 Requirements for Recertification
6.9.1 Atleastthirty (30) days prior to expiration of the cerfification. the certified consultant shall submit a letter to
the Department requesting recerification and verifying that the application on file is still accurate, or submit
a new application with updated information. The cost of recetification is_due at the same time as the
request letter.
6.9.2 The Department shall notify the certified consultant in writing of the approval or denial of the reguest, or the

peed for further information jn_order to process the recerification request. The reasons for a denial of

certification shall be explained by the Deparment. in writing, at the time of denial. The Department. at its
.- discretion. may aflow an extension of the orrglnal certrﬁcatlon untlt aII the regurrements for recertrf catro
, are satlsfed : PR : :
: "-Anv certified consultant denied recertit'catlon may requesta ublrc h ng..in v .
T days ot receipt of denial. : ‘ ST T
6.94 Recertification shall be valid for a period of two (2) years from the date of |ssuance unless suspended or
‘ revoked in accordance with these Regulations. S
©6.95 TIn the @vent the certified consultant’ fails to apply for recertifi catlon before the expiration_ date the
’ certification_will expire at the end of the original two year period. _Any certified consuitant whose
certification has expired shall be required to reapply for certification. If the certification has lapsed for fwo
years or more, the applicant shall apply as a first-time applicant. : S
6.10 Denial of Cerfification

£8.10.1 The Department may deny certifi catlon if it determines that the applicant has not demonstrated the ability

to comgly fully with applicable requirements or standards of performance. The Department also may deny

any request for certification for the following causes:
6.10.1.1 Fraudulent or deceptive information_in_the application for cenifi cation, or in_any: report or other
submission, written or verbal, to the Department:
6.10.1.2 - Failure_at any time to meet the gualifications for certification_or failure to comply with any provisicn

or requirement of any requiation, policy, or guldance adopted by 1he Dep_artmen:, or any directive
issued by the Department to the cerified consultant; :

6.10.1.3 Denial of certification or decerfification by any other state or the federat government;

6.10.1.4 Failure to provide all information reguired in the application for certification to the satisfaction of the
Department:
-'6.10.1.5  Repeated deficiencies in performing remedial activities under the Act: or : ‘
6.10.1.6 Eailure to comply with any federal, state. or local law or reguiatton drrectly related o the purposes
of the Act. . . .
Suspension or Revocation of Certification or Denial of Recertification
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6.11.1 The Department may suegend or revoke any certiﬁ_cation or deny recertification in accordance with the Act

~ and these Reqgulations.
. 6.11.2 A cenified consuitant whose cemf cat[on has been ﬁpended or revoked or whose recemf catlon has
been denied shall not bid on, enter into a contract fo perform. or engage in any work involving remedial

aclivities within_the State_of Delaware during the period of suspension_or revocation.
6.11.3 Any employee of a cerified consultant whose actions_have caused or contributed to the suspension or
revocation of the consultant's certification shall not perform remedial activities for any other cedified |

consultant for a period equivalent fo the suspension or revocation. No certified consultant shall knowingly
employ such a person to perform remedial activities during the pericd of susgensmn or revocation of his or

her former employer.

6114 In addltlon to the above, causes for suspension or revocation of cemfca’don, or denial of recerification

~ may include the following actions by the consultant or any employee or any entity controfled by the
' consultant: .
6.11.4.1 Providing fraudulent or deceptive information in any report or other submission, written or verbal,

to the Department:
6.11.4.2 Failure at any time to meet the gualifications for certification;

6.11.4.3 Faiture to comply with any federal, state, or locat law or regulation, policy, or guidance directly
related to the purpose of the Act; .
6.11.4.4 Failure to comply with any applicable Department. Occupational Safety & Health Administration
' OSHA) or Environmental Protection Agency (EPA) requlations or procedures at a site requlated
under the Act _
6.11.4.5 Eailure to follow project specifications or any directive issued by the Department to the certified
consultant,.or to comply with the standards of performance pursuant to Section 6.8;

6.11.4.6 Eailure to comply with the terms of a Secretary’s Qrder Essued by the Department;
6.11.4.7 - Committing any act of fraud or ¢onviction for an act of fraud;

6.11.48 Suspension or revocation of certification or denial of recertification in_any state or municipality

‘related to the performance of any environmental woik of personnel rdentmed in the cerification or
recertification application;
Repeated deficiencies in performing remedial activities under the Act or

* Any other circumstances that the_Depariment determmes justify . susgensmn or revocatlon of,__i-- L
' cert:fcatlon or denial -of recertification. .
5:if the Department siispends or revokes any certification, or denies certifi catlon or recertn’ catlon under- the
. provisions of this Section, the Department shajl promptly notify the cerificate holder in ertln(] bv certifi ed :

'f‘mail, of the reason for suspensmn or revocation.

‘6.1'=1.6 ' A person whose certification s suspended or revoked under this Section shall surrender the Certif cate to
' the_Deparment within the time period specified in the notice,
6.11.7 A person whose cerification is revoked may not reapgly for certification for two (2} yeare from the date of

revocation.

6.12  Public Hearings
6.12.1 Request for Hearing
8.121.1  Any consultant who is denied certification. recerification. or whose cerfification is suspended or

revoked may request a public hearing before a héaring officer appointed by the Secretary,

61212  This request shall be made in writing to the Department within twenty (20) days of receipt of the

notification of denial, suspension or revocation.

6.12.1.3 The Department shall provide a pa m requesting a _public hearmg writen notlce of the scheduled

hearing at least twenty (20) days prior to the heann

6.12.2 Public Hearing Procedures
61221 ‘The hearing shall be conducted by the Secretary, o
6. 12 2.2.  Inconnection with such hearlngs, the Secretary shall be empgwered 1o:

6.12.2.2.1 lssue orders for witnesses and other sources of evidence, either at the request of the affected
© person or on behalf ef the Department; . .

6.12.2.2.2 Administer oaths to witnesses: _
6.12.2.2.3 Exclude plainly irrelevant, immaterial, insubstantial, cumulative or privileged evidence:

-6.12.2.2.4  Limit unduly repetitive proof, rebuttal and cross-examination: or




6.12.2.2.5 Hold pre-hearing conferences for the seitlement or simpfification of issues, for the disposal of

. ..... . procedural issues or disputes or to requlate and expedite the course of the hearing. . = .
6.12.2.3 At alf such hearings, the burden of proof shall always be upon the person challenging the initial
decision _of the Department to deny certification or recerfification or to suspend or revoke
certification. In_addition, as to_each_hearing. all notices. relevant correspondence between the
Department and the person challenging the Department’'s decision. documents admitted into
evidence, and all other documentation relied upon by .the Secretary,_shall be included in the |

~7.2.2 - Samplés shall be analyzed consistent with methods appropriate for the facility, the media_being analyzed,

8.1

82

-812.26  Every decision of the Department shall_be incorporated_in_a final order which may include, where

6.12.3 Apbeals to the Environmental Anpeals Board

Department’s record of the case and retained by it for a period of 10 years.

6.12.2.4 A record of alf testimony from which a verbatim transcript can be prepared shafl be made of each
hearing. Transcripts shall be made at the request and expense of any party 1o the hearing,

6.12.2.5 The Secretary shall make his decision based upon the entire record of the case.

appropriate, the following:
6.12.2.6.1 A brief summary of the evidence:
6.12.2.6.2 Findings of fact based upon the evidence;
6.12.2.6.3 Conclusions of law;
6.12.2.6.4 A concise statement of the Department’s defermination or action on the case: and
6.12.2.6.5 The signature of the Secretary.

6.12.2.7 Every final order shall_ be mailed, or otherwise delivered, to each party and_any other person
requesting it no later than ten {10} days after the date it is issued.

“6.‘1_2_3.31_‘"- The ‘appeals’ to the Environmental Appeals Board of all decisions to. deny cert:fcatlon or;;-",_:" o '

Anatytlcal Procedures o

'Ogeratrng Procedures of the Hazardous Substance Cleanup Act for Chemical Analytical Programs (SOPCAP),
SOPCAP, which may be necessary to perform the remedy. must be approved by the Depar’cmen

7.2.1 Al analytical procedures shall be performed in accordance with the analytical methods identified in the

6.12.3._1 A person agarieved by a decision to deny certification or recertification. or to suspend or revoke

the person's certification. may appeal the decision to the Environmental Appeals Board within
twenty (20) days of receipt of the decision.
6.12.3.2 No appeal shall operate to_stay the implementation_of the decision regardlng denial of certification
or recertification. or suspension or revocation of certification; however, for good cause shown . the
- Secretary may stay the action pending disposition of the appeal before the Enwronmental Appeals
Board o

recertific ication. or to suspend of- revoke 8. person’s certrf_cahon shatt_ be conducted in _conforrnrt 2
_ |th-the Drowsrons of? Del C 66008 : e RS

Analytical procedures must be conducted fs] accordance with all applicable provisions of the Standard .

as amended by the Department. Other analytical methods, including screening. not addressed under the

Analytical Methods '

Sampling and Analysis Plan prepared under Section 9.3 of these Regulations.

7.2.3 Upon the Department’s approval, the standard analvtical methods identified in the Sampling and Analysis

- the suspected hazardous substances, and the anticigat'e_d use of the data.

Public Notification related to Remedial Activities under the Act

- format. as determined by the Depariment.

8.2.1 Commencement of negotiations for a Brownfields Development Agreement (BDA). The date of

Plan may be modified to improve accuracy or achieve greater precision of analytical resuits.

Whenever public notice is required by the Act or these Regulations, the Department shatt, at a8 minimum,

provide or require notice as described in this Section. Public notice shall be published in_a_newspaper
circulated in the county of the proposed action by dlsp_lay advertisement, legal notice, or any other appropriate

Public notice, as required by the Act. shall be provided within twenty (20) days of the foIIowing:

- Brownfields certification by the Department shall be deemed '_to be the commencement of negotiahons for
aBDA, . : )




8.2.2 Commencement of negotiations for a Voluntary Cleanup Program (VCP) Agreement. The date of receipt

...of a VCP Application by the Department shall be deemed to be the commencement of negotiations for a
VCGP Agreement. .
8.2.3 Determination sbv the Department that there has been a release or imminent threat of a release of a

hazardous substance which wilf require a remedy.

83 Public notice, as required by the Act, shall be provided to establish a twenty (20) day comment period for the

following:

8.0

8.3.1 Issuance of a Proposed Plan of Remedial Action;

8.3.2 Execution of a Consent Decree: and

8.3.3 Execution of a BDA.
84 Public notice shall be provided upon the adoption of the Final Plan of Remedial Action (FPRA), including a

brief desgription of the selected remedy and where a copy of the FPRA may be obtained.
8.5 Public notice shall be provided twenty (20} days prior to public hearings.

Investigation
9.1 initial Investigation :
9.1.1 The purpose_of the initial investigation is to determine if sufficient information is available for the
Department to determine if a release or imminent threat of release of a hazardous substance has
occurred. and. if so, to perform an initial hazard ranking of the facility based on the Delaware Hazard

Ranking Model as described and specified in Section 3.3 of these Requlations.

9.1.2 Information shall be anafyzed using quality assurance/quahtv conirol procedures te determine if the quality

of the information is acceptabie to the Department for the objective_of the initial investigation.

9.1.3 The Department may determine that a Phase | Environmental Site Assessment. all appropriate inquiry

(AAD, or a Preliminary Assessment satisfies the requirements of an initial investigation.

9.1.4 -Based on the information obtained ghout the fac:|lltv during the initial investigation or initial hazard ranklnq
. of the facility, the Department may: .
9:1.4:1 Require a facility evaluation or a remedial investicétion: ‘
. 9.1.4.2 Require an intenm action:
-+ 91:4:3 Place the facility on the priority list prepared by- the Denartment L
: 4 Take any other action determined by the Department to be approonate or _ . "_j ‘f
- :9:1.4.5. Issue: -a_ Conditional Na Further Action: Determlnatlon - i

915 A Condltlonal No Further Action Determination pursuant to- naragragh 9.1:4.5 of thlS subsectlon does not

preclude the Department from requiring further action 'based  on additional information or_other
* girgymstances as it deems appropriate. R . R

- 92 Facility Evaluation

921 The purpose of the facility evaluation {FE) includes:

9211 Developing information and sampling data which will meet the data guality objectives:

9212 Canfirming the release or imminent threat of release:

9.21.3 Identifving the hazardous substances with sufficient data to determine future action at the facility.
The FE does not require_that the fgi! extent of contammgtlon be_identified or that a full risk

assessment be performed;
9.2.14 Identifying facility characteristics that could result in hazardous substances entering and moving
through the environment; and

9.2.1.5 Performing an initial screening as described in Section 9.3 in order to evaluate the threat to public
health, welfare, and the environment,

92 The Department may determine that a Phase || En\nronmental Site Assessment, a_site inspection, site

_ specific assessment satisfies the requwemen_ts of_a EE: or ‘ _ _
The Department may determine that existing information constitutes the equivalent of all or part of a FE,

[{a]
]
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923
9.24 The scope of the FE will depend on the specific characteristics of the facility. Sufficient information shati
be collected to perform an initial screening as defined in Section 9.3.
8.2.5 .AFE shall be conducted in accordance with the criteria, procedures. and time schedules established and
agreed to by the Department. -
9.26 - Based on the information obtained about the fac:llty during the FE and the initial screening, the Department

will:




9261 Revise the relative priority of the facilitv by performing a hazard ranking based on the FE results:

- 9:2.6.2-...--Conduet or require the-performance of a remedial investigation and/or g feasibility study: - -
9263 Enter into a Settlement Agreement with_any person that offers to conduct a remedial investigation

and/or feasibility study: v
9264 Conduct or require an immediate remedial action or interim action;
9265 Conduct or require any other action as determined by the Department; or
9266 Issue a Conditional No Further Action Defermination.

83 Initial Screening

9.3.1 The methodology described in_this Section shall apply to a facility evaluation (FE) or equivalent
investigation as specified in Secfion 9.2 of these Regulations.

89.32 The purpose of the initial screening shall be to determine whether, based on available data, a release at a
facility poses a potential risk to human health, welfare, or the environment.

9.3.3 The initial screening shall identify the maximum observed concentrations of analytes found in

environmental samples. The sample locations shall be in areas of the facility where the highest levels of
contamination are likely to exist.

9.3.3.1 Any laboratory confirmed analyte concentration, in excess of the screenmg levels gpproved by the

Department, may require further evaluation.

9332 The scope of the initial screening shall include an ecological screening to determine whether an

Ecologically Sensitive Area (ECSA) is present on site or inmediately adjacent to the site. If an
ECSA is present. further ecological evaluation shall be performed.

94 Remedial Investigation
941 The purpose of the remedial investigation {R) includes;
8411 Characterizing the nature and extent of the release or the potential release of hazardous
substances; ) :
94.1.2 Collecting data to perform a risk assessment as specified in Section 10.0: and
9413 Identifying the specific conditions that require potential remediation.

94.2

A Repartment approved Sampling and Analysis Plan (SAP). as s eciﬁed-in-Section 9.6, is required prior to
conducting a RI.

The Department may determine that the emstmq mformatlcn reqardinq a facmtv satlsf es atl or cart of the. :
Q""regwrements ofa Rl ST -

| "'The scope of the RI will depend on the specific* charactenstics of the:factlltv and’ wall meet the data qua _ty

objectives specified in the SAP.

- ARI shall be conducted in accordance with the criteria, nrocedures and time schedules determlned bv the
+* Department, : : : v i
9.46 The results of the RI wili be evaluated to determine if data guahty objectives..as described in the SAP,
have been met. ) _
947  Based on the information obtained about the facility during the Rl and risk assessment, the Department
9471  Require a Feasibility Study. as specified in Section 12.4, to evaluate potential remedies for the
. facility: . -
9472 Reaquire or conduct additional investigation or remedy {interim action): andfor
9.4.7.3 issue a Proposed Pian of Remedial Action,
9.5 Brownfield Investigation ‘ :
951 The Brownfield investigation, which is applicable to certified Brownfield sites, shall meet the requirements

f the R] as specified in_Section 9.4.

96 Sampling and Analysis Plan - The foflowing requirements are applicable to ail stages of investigation:

96.1
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Analytical procedures. including field screening methods, must be conducted in accordance with all

- applicable provisions of the Standard Operating Procedures of the Hazardous Substance Cleanug Act for

Chemical Analytical Programs (SOPCAP). as issued or amended by the Department, or other methods or
procedures preapproved by the Department.

Data shall be evaluated against accepted guality assurance/quality control parameters_to determine data
usability. _ .

Sampling of the environmental media_should be performed to collect representative samples that reflect
the data quality objectives of the investigation.




0,200  Risk Assessment

10.1  The methodology descrrbed in thrs sectlon hall apnlv to the results of a remedral mves_tl_qatron as described
and specified in Section 9.4 of these Regulations.

10.2 The purpose of the risk assessment is to characterize the nature and magnitude of health risks to humans and

adverse effects to ecological receptors caused by the release of hazardous substances at a facility.
The-methods-of risk-assessment shall-conform-

other methods preapproved by the Department.

104 The risk assessment shall use exposure assumptions that result in an overall exposure assessment that is

conservative and consistent with the current and potential fufure use of the facility.
10.56  Toxicological data and exposure assumptions used in risk calculations shall appear in the risk_assessment
report. The toxicolegical data shall be from the Integrated Risk information System or other sources approved

by the Department.

11.0 Remedial Action Objectives & Cleanup Levels

11.1 Remedial Action Objectives

11.11 During or following the remedial investigation. remedial action gbjectives shall be developed by a

potentially responsible party. any person conducting the investigation, or the Department. Remedial action

objectives will include qualitative and quantitative objectives. At the Department’s discretion, remedial
action objectives may be revised based on additional information. :

11.1.2 Qualitative objectives describe, in general terms, how the remedial actlon will address specific_threats to
public health or welfare or the environment.
11.1.3 Based on the qualitative objectives. guantitative obiectives will be developed that deﬂne specific remedial
actions. :
11.1.4 Remedial action objectives shalt consider factors including current and potential land use, natural resource
- -use, use of surrounding properties, background levels. facility specific risk assessment. specific
. - environmental issues, and any applicable local, state and federal laws and requlatrons
11.2  Cleanup Levels
11 2.1 Cleanun levels shall meet the acceptable risk,

T «specn‘"c risks.. .

11.2.4 When multiple contaminants of concem (COCs) are present or multiple environmental medla are

‘contaminated. then the total cumulative risk from all of the COCs in all aonronrtate Dathwavs of exposure
shall not exceed the acceptable risk, except that;
11.2.4.1 The cumulative nen-carcinogenic ef'fect of COC5 shall be evaluated. in relation_to target organs.
11.2.42  Atits discretion, the Department may allow the maximum contaminant levels (MCLs) to be used as
the cleanup levels for groundwater at a facility.
11.2.4.3 When the background level of a_contaminant exceeds the concentratlon corresponding_to the
acceptable risk, the backc:round level shall be the cleanup level.

12. Remedial Actiens

12.1 At ‘any facility where the Department determines that a release has occurred, or a release is_imminent. the
Department may require.a person to undertake appropriate remedial actions to reduce the risk of a release or

imminent threat of release of hazardous substances to the acceptable risk level,

12.2 Department Oversight of Remedial Actions

12.21 A person shall not Qerform a remedial action without the Department’s concurrent oversight, unless the
acfivity is being performed pursuant to another state or federal environmental regulatory authority, -

12.2.2 A person must enter into a settlement agreement with the Department in order to obtain oversight from the

Department for the remedial action.
12.3  Interim Acfions
“12.3.1 The Department may reguire or permit an interim action at a facility prior to issuing the Proposed Plan of
Remedial Action for the facility where the Department determines that it is conmstgnt with_or will not
. Interfere with potential or final remedial actions.

to-fermally-issued-guidance-and-poiicy-of the Departmentorto———

eanup levels shall be based on site specific risks caused by releases of hazardous substances - ~. o v
11 2 3 The future use of the facility shall be incorporated in a determmatlon of cleanuu Ieve!s based on. srte et




12.3.2 |nterim actions include spill response, drainage controls, site stabilization, removal of drums. tanks or buik
.........storage containers, free product removal, and excavation of contaminated material. - .
12.3.3 For any facility at which an interim action has gccurred, the Proposed Plan of Remedlal ACtIOﬂ shall mclude
a description of the interim action and a determination of whether additional remedial action is needed to
meet the remedial action objectives.
12.3.4 The Department may adopt an interim action as all or part of the chosen final remedial action for a facility if

it determines the interim action is protective of public health or welfare or the environment.

124 Remedial Alternative Selection

12.4.1 Prior to the selection of a remedial aclion, the Department may require a feasibility study depending on site

specific factors including the nature of the contamination and the complexity of the facility. The feasibility
study shall address each contaminated medium identified in the remedial investigation or risk assessment.

12.4.2 The Department, or any person who has entered into an agreement with the Department concerning a
facility shall propose one or more remediat alternatives for the facility which meet the criteria in 12.4.4.

12.4.3 The Department will evaluate and select the proposed remedial atternatives for the facility according to the
threshold and balancing criteria. . :
12.4.4 At a minimum, an approved remedial action shall meet the foilowing initial threshold criteria: .
1i2.4.4.1 Protection of public health or welfare or the environment;
12442  Attainment of remedial action objectives, including applicable, relevant and. appropriate local.
state. and federal laws and regulations; and
12.4.4.3 Control sources of contamination.

12.4.5 The Depardment shall consider the following balancing criteria in selectlng a preferred remedial actign_from

alternatives meeting the initiat threshold criteria:

12.4.5.1 Incorporation of sustainability principles including low energy inpuis, restoration of habitat,

preservation of cultural resources, land reuse, materials recycling. infrastructure reuse. reduced

run-off. permanence and protectiveness without an_environmental covenant;

'12.45.2 - Reduction of contaminant toxicity, mobility or volume:
12.4.5.3 - Comments or input from the community in which the facility is located:

L45_4 ~_ Ease of implementation;
o ‘Short-term effectweness

: ‘i-malntenance costs, compliance monitoring costs, and other foreseeable costs. .
1246 For remedial action alternatives that satisfy the criteria of 12.4.4 and after the Department considers the, "
" balancing criteria of 12,4 5, preference shall be given to the remedial action which is most cost effective.
12.4.7 A remedial action may not be considered cost effective if the incremental cost of the remedial action is_
substantial and disproportionate to the incremental degree of protection it would achieve.
12.4.8 Upon selection of the remedial alternative, the Depanment shall issue a Prooosed Plan_of Remedial
Action.
12.5  Proposed Plan of Remedial Action _
12.5.1 The Department shall issue a Proposed Plan of Remedial Action describing the proposed remedial action
prior to imptementation of the remedial action for a facility. When the Department requires or approves an

interim action_as desegribed in Section 12.3 of these Regulations, the Department may issue a-Proposed
- Plan of Remedial Action after the implementation of the interim action.
“12.5.2 The Department shall provide public notice of the Proposed Plan of Remedial Actlon and the details of the
public comment period as described in Section 8.0 of these Regulations.

12.5.3 At the conclusion of the public comment period, the Deparment shaill evaluate questions and comments

. on the Proposed Plan of Remedial Action, o :
12.6 Flnal Plan of Remedial Action . : '

12,61 The Department shall issue a Final Plan of Remedial Action with_due consideration of the comments on
the Proposed Plan of Remedial Action and any additional study or investigation the Department deems
useful.

- 12.6.2 The Proposed and Final Plans of Remedial Action and the basis for them. as well as all comments)
B received by the Department, shall constitute the remedial decision recard of the Secretary. _
12.6.3 The Department shall provide public notice of the Final Plan of Remedial Action as described in Section
- 8.0 of these Regulations.

"’;'-;Llfe-cvcle costs” mcluqu Dresent ‘and. future- direct and-indirect- capital: -costs, onerat on. and o




12.7 Remedial Action .
12.7.1 No person shall implement a remedial action at a facility without concurrent oversight from the Department.

12.7.2 Allof the phases of the remedial action require prior written approval from the Department.
12.7.3 Remedial Action Work Plan

12.7.3.1 A Remedial Action Work Plan (RAWP) shall be prepared_for any remedial action. The level of
detail of the RAWP will depend on the nature and complexity of the Remedial Action. and will

require-the Department's-written-approval-prior-to-implementation—The Department may require

the submission of the following documents as part of the RAWP, which may be combined into one

document:
12.7.3.1.1 Information as reguired by the Department including treatability studies, and pilot studies: and
12.7.3.1.2 Construction plans and specifications which_shall describe .in detail the remedial action to be
‘performed. The plans and specifications shall be prepared in conformity with the currently
accepted engineering practices and technigues. Any applicable gr required permits shall be

documented in the construction plans and specifications.
12.7.3.2 Any revisions to plans and specifications shall require the Department's prior written approval.

12.7.3.3 The Department will require and review a Health gnd Safety Plan (HASP). The HASP will include
criferia to adequately monitor the protection of public health or welfare or the environment.

12.7.4 Remedial Action Implementation

12.7.4 1 Implementation of the remedial action shall be conducted in accordance with the approved

Remedial Action Work Plan.
12.7.4.2 Upon request by the Department, interim progress reports for the remedial action must be
submitted.

12.7.4.3 The Remedial Action Comgletion_RerrT (RACR)_shall contain as-built drawings and

documentation of all aspects of the implementation of the remedial action_approved by the

Department. The RACR shall be certified by g Delaware licensed professional engineer andfor
geologist, as appropriate, based on testing results and inspections as to whether the remedial
action work has been implemented in compliance with the Proposed and Final Pians of Remedial

Action. the plans and specifications, and other related documents The RACR is subject to the
approval of the Department.
The Department may_conduct inspections of the facrlrtv at any time to ensure comnlrance wrth the
. " Final Plan of Remedial Action and Eonq—term stewardshrp requnrements :
-"12'.7-.'5'1,:'L0ng-Terrn Stewardship - T e e : . R
12.7.5.1 Long-term_stewardship (LTS) is addressed in_a LTS Pian_approved by the Department and
includes operafion_and maintenance, monltonnq enwronmental covenant and DErIOdIC review

egunrements
12.7.5.2 Operation and Maintenance
12.7.5.2.1 QOperation and maintenance refers to measures jnitiated after the remedial action is

determined to be operationa} and functional. Ogeratidn and maintenance includes all activities

necessary fo ensure the integrity and functionality of the remedial action.
12.7.56.2.2 Any person responsible for operation and maintenance_must: obtain any necessary permits

before initiating - activities which require a permit under State or Federal or local laws and

requlations. Possession of such permits ‘shall be reguired for initial, and continying,
Department approval of the operation and maintenance plan.

12.7.5.2.3 Failure to_perform operation and maintenance in _compliance with a Department approved

aperation and maintenance plan may result in an _enforcement action up to and including
rescission of the Cetification of Completion of Remedy.

7 12.7.5.3 Remedial Action Monitoring

. 12.7.5.3.1 Remedial action monitoring is required to measure the long-term effectiveness of the remedial
: action.
12.7.5.3.2 - Remedial action monitoring ensures the attainment of the cleanup level and confirms the Jona-
- term effectiveness of the remedial action objectives.
12.7.56.3.3 Remedial action monitoring requirements are contalned inthe LTS Plan Whlch is subject fo the
approval of the Depariment. .
12.7.5.4  Environmental Covenant




12.7.54.1 The Department may require the placement of an Environmental Covenant (EC) on a facility,

__as provided for in 7 Del.C. §§7907-7920. the Uniform Environmental Covenants Act (UECA
as all or part of the remedijai action.
12.7.5.4.2 An EC may be used in_order fo reduce the potential for exposure to hazardous substances,
and may include land use restrictions, activity restricions. groundwater use restrictions,
operations and maintenance requirements. or other institutional controls.

12.7.5.5 Periodic Review

12.7.5.5.1 The Depariment may require periodic review consisting of an evaluation of the continuing
long-term effectiveness and protectiveness of the remedial action.

12.7.5.5.2 |f the Department selects or approves a remedial action that results in hazardous substances
remaining_at_a_facility at concentrations which _exceed applicable cleanup levels, the
Department shall periodically review the remedial action as it deems necessary to ensure that

public health or welfare or the environment is protected.
128 Interference with Remedy
12.8.1 This section will apply to the following: :

12.8.1.1 A facility for which any person has received notice pursuant to 7 Del.C. §9107;

12.8.1.2 A facility which is the subject of an application for entry into the Voluntary Cleanup Program or the
Brownfields Development Program;

12.81.3 A facility undergoing an interim action:

12.8.1.4 A facility undergoing a remedial investigation or remedial acfion:

12.8.1.5- A facility for which an order has been issued pursuant to 7 Del.C. §3106(b) or 7 Del.C. §9109(b):
or

12.8.1.6 A facility that has resfrictions required by the Final Plan of Remedial Action. :
12.8.2 No person shali perform any work or construction activities that may interfere with the remedial action at
the fagility. unjess aythorized by the Department_as part of the remedial act|on without doing all_of the
_ following:
12.8.2.1 ' Providing nofice fo the Depariment of any such planned work or construction activities;
12.8.2.2 . Providing copies of all plans and a description of the olanned work or construct:on activities to be
, .. performed at the facility; . : - .
2 8 2 3 . Prowdmc: an_explanation_of -how and whv the nlanne work or. constructlon 'actwltfes wm not
s . : interfere with any part of the remedy: and. . L L
' 12 8 2 4 ' Obtaining the Department's prior written. gpnroval for any work or_construction” actlwtles to° be" '
’ Derformed at the facility. ;
‘12.8. 3 . For the purpose of Section 12.8, “work or constructlon actwltres shalf mc!ude

12.8.3.1 Any building. constructing, drilling. digging, excavating, grading, Ftllnq Iandscamnq earthmovmq
agricultural or any other land disturbing activities:

' 12.8.3.2_ - Storage, bulk or not, of inventory. equipment, or materiafs which fimit access to remedial activities:
' or

12833 Any activities_ that may cause additional or new releases or exacerbation of site conditions.
12 8.4 ThlS subsection shalt not aDDIV to any work or construct:on actlwtles performed_in_a facility or areas of a

appropriate plan approved by the Department.

13.0 . Remedy Completion and Site Closure
13.1 Remedy Completion
13.1.1 In order to obtain a Certification of Completion of Remedv (COCR) pursuant to 7 Del.C. §9108, a person

- -seeking a COCR shall submit to the Bepartment a signed reguest for the COCR. The request for
certification must be accompanied by the following documentation supporting the request;

-13.1.1.1 .- Procf that any Environmental Covenant, if required by the Final Pian of Remedial Acticn, has been
filed with the Recorder of Deeds in the county in which the facility is located;
- 13.1.1.2.  Proof of payment of all Department costs as defined in a settlement agreement;
- 13.1.1.3 - The Department’s written approval of a long-term stewardship plan, if required by the Final Plan of
Remedial Action; and
13.1.14 The Remedial Action Completion Report, if required, indicating that all reqmrements specified
' within the Final Plan of Remedial Action have been fulfilled.




13.1.2 A COCR may be amended when a change in site gonditions warrants a change in any restrictions imposed

_ by the COCR.

13 1 3 A person wil be |neI|cuble to receive a COCR from the Department until a remedlaf actlon in accordance
with the Act is approved by the Department and has been completed at the facility.

13.2  Eacility Closure

13.2.1 All facilities addressed under 7 Del.C. Ch. 91 wili be eligible for facility closure. A facility is eligible for
e-when-the Department determines-that all reguirements-of-the-Final-Plan

closur

been completed and no_restrictions remain on_the facility. The Department may reguire additional
remedial activities at the facility after it has .achieved closure if cirgumstances change or if any new
information becomes available which shows that the completed remedial action is no longer protective of
public health or welfare or the environment. '
13.2.2 Facility closure is achieved through the issuance of a facility closure determination by the Department
under the following conditions:
13.2.2.1 The Final Plan of Remedial Action requires no remedial activities at the facility: or
13.2.2.2 A Cerification of Completion of Remedy is issued_or amended by the Department and the
Department determines that the remedial action. as described in the Final Plan of Remedial
Action, is completed and no restrictions remain on the facility.

13.3  Archiving Facilities
13.3.1 At its discretion, the Depariment will remove sites from.the current inventory of hazardous substance
release facilities to the archive of closed facilities,

14.0 Natural Resource Damage Assessment and Restoration
14.1 Purpose and Applicability

14.1.1 To ensure comprehensive assessment of injyries or losses to natural resources and natural resource

. 'services resulting from a release of hazardous substances or results from regurred actions to prevent
‘mitigate, or remedy such a release.

14.1.2 To ensure restoration, replacement, or compensation for all lost or injured natural resources and natural

'resource' services resulting from the release of a hazardous substance, or required actions to prevent,

- ‘mitigate,  or remedy such a re!ease that would not otherwise be restored or reolaced as part “of any
. remedial action. - : : SRR
lbrownf eld developer that does not cause or contribute to a release related to the slte is not hable for

n"aturai resource damage assessment and restoration costs related to the release at-the ‘site. and sueh -
brownfield developer shall not be subject to or jimited by an\.r other orovrsnon of these Requlatlons relatlnu

) solely to natural resource damages.
14.2  Restoration, Replacement. and Compensation

14.2.1 The Deépartment may require restoration, reglacement and/or compensation for lost or injured natural

resources and natural resource services. Restoration. replacement and compensation may include costs
of monitoring, malntenance and/or corrective activities necessary to sustain the restoration project in

perpetuity.

14.2.1.1 The Department may require the restoration of an injured resource as nearly as practicable to its

baseline condition. The baseline condition shall be determined in terms of the injured resource’s
. physical, chemical, and biologicai properties or the services it provided prior to the release. :

14212 The Department may require replacement or acquisition of the equivalent of any injured natural

resource or natural resource service.
14.2.1.3  The Depariment may require compensation for an injury to natural resources and natural resource
) services, including compensation for lost uses or services during the entire period prior to re-
attainment of the baseline condition. - if any restoration or replacement efforts ultimately fail, the

Department may require comgensatlon for any periods after such fasture, until baseiline conditions
are restored.

14.2.2 The Department may recover all the Degartment'g costs of performing. the naturai resource damage pre-

assessment, assessment_and post-assessment.

- 14.3  Agreements with other Persons

14.3.1 .The Department may enter into agreements with _persons for the gssessment, restoration, repiacement,
and/or compensation for damaaes to natural resources and naturai resource services, These agreement

- include:
14.3.1.1 Coogeratlve Assessments

-of Remediat Actionhave




14.3.1.1.1 Cooperative assessments are performed by the Depariment and other persons to jointly

assess damages o natural resources and/or natural resource services.
14 3.1.1.2 Agreements for cooperative assessments with a person may include a provision obligatmq the
person to pay the Department’s costs of assessment on a periodic basis while the assessment
is in progress.
14.3.1.2 Restoration in Anticipation of Unguantified Claims
3 ect-to-enter-in n

conduct restoration at a site, with oversight by the Department, before a damage assessment

is completed. Upon completion of the restoration work, as approved by the Department. the

Department may grant credit to the person to offset all or a_portion of the person's liability for
the natural resource damage at the site.
14.3.1.2.2 The Department may permit a eredit granted fo a persaon for restoration at a site or sites to be
used to offset the person’s liability at other sites in Delaware or at sites outside the State which
have injured Delaware's trust resources.
144  Pre-Assessment Phase
14.4.1 Upon identification of a release or threat of a release of a_hazardous substance, the Department may

condugct a preliminary review to determine whether there are any natural resources affected or potentially

affected by the release or threat of release. Upon finding that a release of a hazardous substance may

injure. or may have injured, trust resources of the State. the Depairtment may conduct, either alone or in

cooperation with trustee agencies of the Federal government, tribes. or other states;

14.4.11 A pre-gssessment screen to determine whether the release justifies a natural resource damage

assessment: ,

144,12 Sampling and data colleciion for the purpase of obtaining evidence which would otherwise be lost:
or

1441.3 'Emergency response activities to the extent the Depar’(ment deems appropriate to prevent or
‘reduce actual or potential injuries to natural resources.

14.4.2 Pre-Assessmeni Screen _
14421  The pre-assessment screen includes a review of existing information, preliminary identification of
.+ -onatural resources. potentially at risk, -sampling, preliminary . identification of the™ substances

ﬁsess__,r_nﬂ . ;

Baséd on. mformat;on qathered oursuant to the pre: assessment SCTEer,. the Denartment ‘may. -

" -.make a preliminary determination that the following _criteria - are substantlallv met before
- proceeding with an assessment: - .

‘14 4 221 -A release of a hazardous substance has occurred or_may occur: f - :
14.4.2.2.2 Natural resources for which the State may assert trusteeship have been or are Ilkelv to have
_ . been adversely affected by the release or potential release;
14.4.2.2.3 The guantity and concentration of the released or potentially released hazardous substances
is potentially sufficient to cause injury to those natural resources:
14.4.2.2.4 - Data sufficient to pursue an assessment are readily available or likely to be obtained at
_ reasonable cost: or
14.4.2.2.5 - Remedial actions, if any, carried ouf or planned do not or will not sufﬁc:enﬂv remedy the injury
_ to natural resources without further action,
" 145  Assessment Phase
14.5.1 If a damage assessment is determined to be appropriate in the pre-assessment phase, the Department,
: . alone_or in_conjunction with other Trustees or PRPs. may develop a damage assessment pian.
- Assessments may be conducted using the procedures outlined in 43 CFR Part 11, as amended._or by

" other procedurss determined to be appropriate by the Department. The damage assessment plan may be

incorporated into the remedial investigation work plan.
1452 The assessment is conducted in the following three stages: _injury determination, guantification, and
damage determination. ' :
14.5.2.1 Injury Determination: _This _determines_whether an injury o one or more natural resources or
natural resource services may have occurred, and whether the injury may have resulted from the
release of a hazardous substance.

14.5.2.2  Quantification: If it is determined that there may be an injury to a natural resource or natural

resource service, the magnitude of the injury may be evaluated.

released, prellmlna[y identiﬁcation' of gathways of exposure, and..costs-xof'-peﬁOrming Can L




14.52.3 Damage Determination: This determines the damages resulting from the release of a hazardous
_substance based upon the jnformation provided in the injury determination and guantification
stages. Restoration Valuation. and one or both of the additional valuation approaches outlined
below may be used in the Damage Determination.

14.56.2.3.1 Restoration Valuation: This methodology consists of damage estimation based on restoration
or repfacement of the injured natural resource due to the release of a hazardous substance.
An evaluation of restoration alternatives may be conducted, The evaluation congidersaranae |
of actions to restore the injured services over various recovery periods, and may include a "no-
action” or natural recovery alternative, The expected net present value of each restoration
aiternative shall be determined: and

14.52.32 Use Value Valuation: These methodologies consist of damage estimations based on the
reduction of use values, including hiking, fishing. hunting, boafing, or camping. The use
values of the injured resource may be estimated by using approaches specified by the
Department; and/for

14.5.2.3.3 Nonuse Value Valuation: These methodologies consist of damaae sstimations based on the
reduction of nonuse vaiues. including aesthetics. The nonuse values of the iniured resource
may he estimated by using approaches spegified by the Department.

14.5.3 The results of an assessment performed by other persens shall be submitted to the Department for jts

approval.
14.6 Post-Assessment Phase

14.6.1 Upon completion of the assessment, the Department may, as appropriate:
14.6.1.1 Require persons to provide compensation for the injury to natural resources and natural resource

services;
146.1.2 Seek compensation from an appropriate trust fund;

146.1.3  Select an appropriate restoration alternative pursuant to 14.6.2;
14.6.1.4 Develop, or require a person to develop. a restoration plan. The plan describes the specific
agtions to be taken fo restore, replace. and/or provide compensation for the injured natural

o resources and natural resource services:

1'4._671 5 Ilmplement, or require a person to implement, the approved restoration plan:

1'4‘.6.1 .6 Recover its costs for assessment, restoration Dtannlnq restoration. and post-restoration activities
; from a person ot appropriate trust fund

1462 ptn the evaluation of restoration alternatives_the Department may:

14.6.2:1 Consider whether the proposed restoration projects serve to restore, replace, or acgmre the
Ry equivalent of the natural resources and natural resource services injured as g result of the subject

releases: or

14.6.2.2  Consider projects benefitting. the watershed, aguifer, populations, or sgecies iniured, and projects
benefitting other watersheds, aquifers, populations, or species. Preference may be given to

projects that benefit the affected watershed. aquifer, populations, or species,
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