
Secretary's Order No.: 2011-W-0042

RE: Approving Final 7201 Regulations Governing the
Control of Water Pollution, Section 9.5

Date of Issuance: October 15, 2011

Effective Date of Regulations: November 11, 2011

Under the authority vested in the Secretary of Natural Resources and Environmental

Control (DNREC) and the Secretary of the Delaware Department of Agriculture (DDA)

the following findings, reasons and conclusions are entered as an Order of the

Secretaries in the above referenced rule making proceedings.

BACKGROUND and PROCEDURAL HISTORY

This Order considers the proposed regulations entitled "Regulations Governing the

Control of Water Pollution, Section 9.5", which the Department of Natural Resources

and Environmental Control (specifically the Division of Water), and the Department of

Agriculture drafted and published in the August 1, 2011 Delaware Registrar of
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Regulations. The regulations establish requirements to control nitrogen and

phosphorus from certain farms where poultry, swine, beef cattle, dairy cattle and horses

are raised also known as an Animal Feeding Operation (AFO).
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The federal Clean Water Act of 1972 established the National Pollution Discharge

Elimination System (NPDES) to regulate the discharge of pollutants from point sources

to Waters of the United States. The federal NPDES permit program expressly includes

and defines Concentrated Animal Feeding Operations (CAFO) as a point source. In

1983, USEPA delegated to the DNREC the authority to administer and enforce the

NPDES program. In 1999, Delaware enacted the Nutrient Management Law which

created the Delaware Nutrient Management Commission, housed in the Delaware

Department of Agriculture (DDA) and established the Nutrient Management Program:

The Nutrient Management Law mandates that all famers, golf courses, and other

nutrient handlers develop and implement nutrient management plans, maintain handling

records, and submit annual reports. The actions initiated by the two State Agencies are

a necessary step to achieve Delaware's water quality goals, protect the "waters of the

state" and to continue the United States Environmental Protection Agency's (USEPA)

delegated program. Part 122, Sub Sections 122 and 412 of the Clean Water Act (CWA)

require States to develop regulations governing the discharge of. nutrients from farms

into nearby waterways. These state regulations are required in order to keep our ~'at

least equal to" status with USEPA's requirements. Failure to do so may result in the

increased likelihood of federal enforcement actions against Delaware .agricultural

producers and the withdrawal of Delaware's delegated authority to administer this

NPDES program.

In 2003, USEPA issued new CAFO rules that required certain CAFO operators to seek

coverage of a NPDES permit. These rules were appealed by industry and
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environmental groups. In 2005, the 2nd Circuit Court of Appeals ruled the CAFO rules

did not comply with the 1972 Clean Water Act;To meet the 2nd Circuit Courts ruling,

USEPA revised the CAFO rules in 2006 and supplemented it in 2008. One

consequence of these actions is that CAFOs with potential to discharge effluent from

manure, litter or processed wastewater must submit their Nutrient Management Plans

with their NPDES CAFO permit applications, or under general permits, with their

Notices of Intent (NOI). DNREC, DDA and the Commission have been working to

develop a regulatory program which will meet this and other criteria, will achieve equal

to status with new approved federal directives, and will most effectively and efficiently

address nutrient pollution considering Delaware's particular circumstances. The 2010

7201 Regulations Governing the Control of Water Pollution. Section 9.5 were a result of

that effort. ,.

It become apparent during the initial redrafting of the regulations in 2010, through

comments received during that regulation promulgation process and further examination

of the then current MOA by DDA and DNREC staff that the MOA (written in 2000)

needed to be rewritten to provide further clarity related to the roles of each agency. A

new 2010 MOA is now in effect and compliments these amended draft regulations. The

new December 2010 MOA more accurately expresses the authorities, roles, and

responsibilities of the two agencies. In accordance with the MOA, DDA will among

other activities, primarily manage the day to day activities of Delaware's CAFO program.

DDA will including limitations, be the initial point of contact with the regulated

community, review and make permit determinations, perform inspections and
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enforcement actions if warranted, and review and make Nutrient Management Plan

determinations. In accordance with the MOA, among other activities, DNREC retains

supervision and enforcement authority, will promulgate CAFO regulations, is the

Delaware point of contact with USEPA, and will issue individual permits. This MOA set

the framework for joint (DDA and DNREC) promulgation of the 2011 amended Draft

CAFO regulations under statutory authorities in Del. C., Title 3. Chapter 22, and Del. C.,

Title 7, Chapter 60.

After promulgation of the 2010 7201 Regulations Governing the Control of Water

Pollution. Section 9.5, USEPA informed DNREC and DDA that the 2010 version was

not adequate to satisfy US Environmental Protection Agency criteria. Beginning in

January of 2011 , DNREC and DDA reinitiated discussions with USEPA to resolve the,

points of difference between the state agencies and our federal partners. The 2011·

amended Draft 7201 Regulations Governing the Control of Water Pollution. Section 9.5

are the result of those discussions to achieve equal to status with new approved federal

directives, and will most effectively and efficiently address nutrient pollution considering

Delaware's particular circumstances

As stated before, a new MOA was signed between DDA and DNREC in December
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2010. Discussions with USEPA concerning Delaware's CAFO regulations

recommenced in early 2011. Through a series of meetings, DNREC, DDA and USEPA

discussed the points of difference and resolved terms of agreement over the next five
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months; the 2011 amended Draft 7201 Regulations Governing the Control of Water

Pollution. Section 9.5 are the result of those discussions.

The DNREC and DDA published the complete revised Draft 7201 Regulations

Governing the Control of Water Pollution. Section 9.5 in the August 1, 2011 Delaware

Register of Regulations. A Public Hearing was held at the Delaware Department of

Agriculture building in Dover, on August 25, 2011, and the final regulations will be

promulgated on November 11, 2011. In addition to the public hearirlg, the regulations

were presented to the Delaware Nutrient Management Commission at their July 2011

monthly meeting and were they voted in support of the regulation revisions. Members

of DDAstaff also presented the 2011 revised regulations to the Delmarva Poultry

Industry (DPI) environmental committee on August 11, 2011.

FINDINGS and DISCUSSION

The majority of the Draft CAFO Regulations mirror the federal regulations, however;

there were points of divergence and consensus that arose in discussions by and among

the Departments, USEPA and other agencies and stakeholders. The best science

available was used to inform discussions, as was input from the regulated community.

There was a concerted effort to develop regulations which meet the federal intent,

protect water quality, and provide practical implementation methods that will enhance

compliance. It is important to review the entire "Response to Comments" (Appendix C)

portion of the Report; some of the more important issues raised, relate to definitions,

regulatory authority, monitoring and enforcement, setback requirements, and stockpiling
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and field staging of poultry litter. We find that within the context of Delaware's specific

circumstances including: the new 2010 MOA; research related to nutrient handling

(including documents concerning field staging in the record, and documents related to

setbacks which were included in the 2010 amendments of CAFO Regulation Hearing

Officer's Report and are incorporated by reference into the record); and the

demonstrated successful history of cooperation between DDA and DNREC that the

Draft Regulations meet the intent of the federal requirements and in some cases exceed

specific reqUirements,· and final promulgation is in the best interests of the environment

and the regulated community.

We find that the Draft Regulations, are well supported by the record developed by the

Departments and adopt the Report (with Appendices and Attachment) to the extent it is

consistent with this Order. We find that the Departments' experts fully developed the

record to support adoption of these regulations. With adoption of this Order, Delaware

will fully administer a CAFO program.

In conclusion, the following findings and conclusions are entered:

1.) The Department of Natural Resources and Environmental Control, and

Department of Agriculture (Departments) have jurisdiction under their statutory

authorities and in accordance with the current 2010 Memorandum of Agreement

between the two agencies to adopt these Regulations as final;
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2.) The Departments provided adequate public notice of the Draft

Regulations, and provided adequate opportunity to comment on the Draft

Regulations including a public hearing on August 25, 2011;

3.) The Departments held a public hearing in a manner required by the law

and regulations;

4.) The Departments considered all timely and relevant public comments in

making its determination;

5.) The Departments' Hearing Officer's Report recommendation, and record,

are adopted and provide additional reasons and findings for this Order;
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6.) The amendments in the Draft Regulations should be adopted as final

regulations because they enable the delegated program and are in the best

interests of the regulated community and the environment, and the amendments

are well supported by documents in the record; and

7.) The Departments shall submit this Order approving the Final Regulations
I

to the Delaware Registrar of Regulations for publication in its next available issue

and shall provide such other notice as the law and regulation require, and the

Departments determine appropriate.

~ ..Jio
oHm P. O'Mara

Secretary
Department ofNatural Resources

and Environmental Control

0/~
EdKee
Secretary

Department of Agriculture
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