STATE OF DELAWARE
DEPARTMENT OF NATURAL RESOURCES
AND ENVIRONMENTAL CONTROL

OFFICE OF THE 89 KINGS HIGHWAY PHONE: (302) 732-9000

SECRETARY

DOVER, DELAWARE 19901 Fax: (302) 739-6242

Secretary’s Order No.: 2013-A-0041
RE: Proposed Regulation Repeal of 7 DE Admin. Code 1139:
Nitrogen Oxides (NOx) Budget Trading Program, and
Adoption of Associated State Implementation Plan (SIP)
(pursuant to E.O. 36 DNREC Regulatory Review)
Date of Issuance: October 14,2013

Effective Date of the Amendment: November 11, 2013

Under the authority vested in the Secretary of the Department of Natural
Resources and Environmental Control (“Department” or “DNREC”) the following
findings, reasons and conclusions are entered as an Order of the Secretary in the above-
referenced rulemaking proceeding.

Background and Procedural History

This Order considers proposed regulatory action to repeal 7 DE Admin. Code
1139: Nitrogen Oxides (NOx) Budget Trading Program, and the adoption of an associated
State Implementation Plan (“SIP”) as a result of the Department’s exhaustive review of
its existing regulations, pursuant to Governor Markell’s Executive Order No. 36
(hereinafter referred to as “E.O. 36”). In June of 2012, Governor Markell issued E.O. 36,
which directed all state agencies, including DNREC, to perform a focused review of their

existing, older regulations, identify and remove regulatory hurdles, and modernize and
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streamline any regulations that may be outdated or unnecessarily burdensome, while
maintaining the state’s commitment to improving public health and environmental
performance.

Among the considerations of the Department’s aforementioned focused review of
its existing regulations under E.O. 36 was to ensure that the same continued to serve the
original purpose for which they were adopted, and to provide for improvements. To that
end, the Department’s Division of Air Quality (“DAQ”) identified 7 DE Admin. Code
1139, Nitrogen Oxides (NOx) Budget Trading Program, as an existing, older regulation
which required repeal at this time.

The Department is proposed to repeal 7 DE Admin. Code 1139, Nitrogen Oxides
(NOx) Budget Trading Program, in its entirety at this time. This regulation established
Delaware’s participation in the NOx Budget Trading Program, which was a multi-state
NOx emissions cap and trade program established pursuant to Title 40, Part 96 of the
Code of Federal Regulations (40 CFR Part 96) and 40 CFR Part 51.121. The underlying
federal program was subsequently replaced by the federal Clean Air Interstate Rule
(CAIR). Given this, the original Air Regulation 1139 no longer serves its intended
purpose. Additionally, the Department is also at this time proposing the adoption and
submission to the U.S. Environmental Protection Agency (“EPA”) of a State
Implementation Plan (“SIP”) that demonstrates Delaware’s compliance with the federal
NOx SIP Call requirements.

The Department’s Division of Air Quality commenced the regulatory

development process with Start Action Notice 2013-17 (E.0.36). The Department



published its initial proposed regulation repeal action in the July 1, 2013 Delaware
Register of Regulations, and held a public hearing on August 1, 2013.

These proposed regulatory actions were thoroughly vetted by the Department at
the aforementioned public hearing on August 1, 2013. Pursuant to Delaware law, the
record remained open for fifteen (15) additional days subsequent to the date of the public
hearing, for the purpose of receiving additional public comment. No public comment
was received by the Department from the public at any time during the course of this
proposed promulgation. It should also be noted that all proper notification and noticing
requirements concerning this proposed promulgation were met by the Department.
Proper notice of the hearing was provided as required by law.

The Department’s presiding hearing officer, Lisa A. Vest, prepared a Hearing
Officer’s Report dated September 30, 2013 (Report). The Report recommends certain
findings and the adoption of the proposed regulatory actions as attached to the Report as
Appendix A.

Findings and Discussion

I find that the proposed regulatory actions are well-supported by the record
developed by the Department, and I adopt the Report to the extent it is consistent with
this Order. The Department’s experts developed the record and drafted the proposed
regulatory actions. As previously noted, no public comment was received by the
Department from the public at any time during the course of this proposed promulgation.

I find that the Department’s experts in the Division of Air Quality fully developed
the record to support adoption of these regulatory actions. The adoption of this Order

will enable Delaware to streamline its existing air regulations by repeal of this older,



obsolete regulation, which no longer serves its intended purpose. Moreover, the
Department will be able to update EPA with the adoption and submission of a SIP which
demonstrates Delaware’s compliance with the federal NOx SIP Call requirements at this
time.

In conclusion, the following findings and conclusions are entered:

1.) The Department has jurisdiction under its statutory authority to issue an
Order adopting these proposed regulatory actions as final;

2.) The Department provided adequate public notice of the proposed
regulatory actions, and provided the public with an adequate opportunity to comment on
the initial proposed actions, including at the public hearing held on August 1, 2013;

3) The Department held a public hearing on August 1, 2013 in order to
consider public comment before making any final decision;

4.) The Department’s Hearing Officer’s Report, including its recommended
record and the recommended regulatory actions as set forth in Appendix A, are adopted
to provide additional reasons and findings for this Order;

5) The adoption of this Order will enable Delaware to streamline its existing
air regulations by repeal of this older, obsolete regulation, which no longer serves its
intended purpose. Moreover, the Department will be able to update EPA with the
adoption and submission of a SIP which demonstrates Delaware’s compliance with the
federal NOx SIP Call requirements at this time;

6.) The recommended regulatory actions should be adopted as final regulatory
actions because Delaware will be able to (1) update its existing, older air regulations by

removing that which no longer serves its intended purpose, while simultaneously



providing additional clarity and understanding to Delaware citizens with regard to these
matters; (2) further the purpose of Governor Markell’s initiatives as set forth in Executive
Order No. 36, to wit: strengthen Delaware’s economy by modernizing and streamlining
regulations that may be outdated or unnecessarily burdensome, while maintaining the
state’s commitment to improving public health and environmental performance; and,
lastly, because (3) the regulation actions are well supported by documents in the record,;
7.) The Department shall submit this Order approving the final regulation to
the Delaware Register of Regulations for publication in its next available issue, and
provide such other notice as the law and regulation require and the Department

determines is appropriate.

= Collin P. O’Mara
Secretary
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HEARING OFFICER’S REPORT

TO: The Honorable Collin P. O’Mara
Cabinet Sec;z;‘rf/, Department of Natural Resources and Environmental Control

FROM: Lisa A. Ves
Public Hearing Officer, Office of the Secretary
Department of Natural Resources and Environmental Control

RE: Proposed Regulation Repeal of 7 DE Admin. Code 1139:
Nitrogen Oxides (NOx) Budget Trading Program, and
Adoption of Associated State Implementation Plan (SIP)
(pursuant to E.O. 36 DNREC Regulatory Review)

DATE: September 30, 2013

I. BACKGROUND AND PROCEDURAL HISTORY:

A public hearing was held on Thursday, August 1, 2013, at 6:00 p.m. at the Department
of Natural Resources and Environmental Control (“DNREC”, “Department”), 89 Kings
Highway, Dover, Delaware to receive comment on the proposed regulation repeal of 7 DE
Admin. Code 1139: Nitrogen Oxides (NOx) Budget Trading Program, and the adoption of an
associated State Implementation Plan (“SIP”). This public hearing was held as a result of the
Department’s review of its existing regulations, pursuant to Governor Markell’s Executive Order
No. 36 (hereinafter referred to as “E.O. 36”). In June of 2012, Governor Markell issued E.O. 36,
which directed all state agencies, including DNREC, to perform a focused review of their
existing, older regulations, identify and remove regulatory hurdles, and modernize and
streamline any regulations that may be outdated or unnecessarily burdensome, while maintaining
the state’s commitment to improving public health and environmental performance.

Among the considerations of the Department’s aforementioned focused review of its
existing regulations under E.O. 36 was to ensure that the same continued to serve the original

purpose for which they were adopted, and to provide for improvements. To that end, the
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Department’s Division of Air Quality (“DAQ”) identified 7 DE Admin. Code 1139, Nitrogen
Oxides (NOx) Budget Trading Program, as an existing, older regulation which required repeal at
this time.

The Department is proposed to repeal 7 DE Admin. Code 1139, Nitrogen Oxides (NOx)
Budget Trading Program, in its entirety at this time. This regulation established Delaware’s
participation in the NOx Budget Trading Program, which was a multi-state NOx emissions cap
and trade program established pursuant to Title 40, Part 96 of the Code of Federal Regulations
(40 CFR Part 96) and 40 CFR Part 51.121. The underlying federal program was subsequently
replaced by the federal Clean Air Interstate Rule (CAIR). Given this, the original Air Regulation
1139 no longer serves its intended purpose. Additionally, the Department is also at this time
proposing the adoption and submission to the U.S. Environmental Protection Agency (“EPA”) of
a State Implementation Plan (“SIP”) that demonstrates Delaware’s compliance with the federal
NOx SIP Call requirements.

The Department has the statutory basis and legal authority to act with regard to the
proposed repeal of 7 DE Admin. Code 1139, Nitrogen Oxides (NOx) Budget Trading Program,
pursuant to 7 Del. C., Chapter 60. The Department’s Division of Air Quality commenced the
regulatory development process with Start Action Notices 2013-17 (E.0.36). The Department
published its initial proposed regulation repeal in the July 1, 2013 Delaware Register of
Regulations, and held the public hearing on August 1, 2013. It should be noted that no public
comment was received by the Department at any time during the course of this promulgation.

Proper notice of the hearing was provided as required by law.



II. SUMMARY OF THE PUBLIC HEARING RECORD:

The public hearing record consists of the following documents: (1) a verbatim transcript;
and (2) six documents introduced at the public hearing held on August 1, 2013, and marked by
this Hearing Officer accordingly as Department Exhibits 1-6. The Department’s person
primarily responsible for the drafting and overall promulgation of these proposed action, Ron
Amirikian, developed the record with the relevant documents in the Department’s files.

Following the submission of the Department’s exhibits into the record at the hearing held
on August 1, 2013, Mr. Amirikian proceeded to offer a brief summary as to the Department’s
proposed actions for the benefit of the record developed in this matter (see Section I of this
Report for said summary).  As noted previously, no public comment was received by the
Department at any time during the course of this promulgation.

For the Secretary’s review, and in order for the Secretary to gain a thorough
understanding of this proposed action, copies of the above-referenced proposed repeal are
attached hereto as Appendix “A”, and the same are expressly incorporated into this Hearing
Officer’s Report. It should be noted that the Department adhered to all appropriate Delaware
statutes and the regulatory development process in this matter, and that the Department has met
the required public notice obligations regarding these proposed regulatory action. It should also
be noted that the Department has reviewed this proposed promulgation in the light of the
Regulatory Flexibility Act, and believes the same to be lawful, feasible and desirable, and that

the recommendations as proposed should be applicable to all Delaware citizens equally.

III. RECOMMENDED FINDINGS AND CONCLUSIONS:

Based on the record developed, I find and conclude that the Department has provided

appropriate reasoning regarding the need for the proposed repeal of 7 DE Admin. Code 1139,



Nitrogen Oxides (NOx) Budget Trading Program, as noted above. Accordingly, I recommend
promulgation of this proposed repeal in the customary manner provided by law.
Further, I recommend the Secretary adopt the following findings and conclusions:

1. Proper notice of the hearing was provided as required by law.

2. The Department has jurisdiction under its statutory authority to make a determination
in this proceeding;

3. The Department provided adequate public notice of all proceedings in a manner
required by the law and regulations;

4. The Department held its public hearing in a manner required by the law and
regulations;

Sp Promulgation of the proposed regulatory repeal to 7 DE Admin. Code 1139, Nitrogen
Oxides (NOx) Budget Trading Program, will enable Delaware to streamline its
existing air regulations by repeal of this older, obsolete regulation, which no longer
serves its intended purpose. Moreover, the Department will be able to update EPA
with the adoption and submission of a SIP which demonstrates Delaware’s
compliance with the federal NOx SIP Call requirements at this time;

6. Additionally, promulgation of this proposed regulatory action by the Department will
further the purpose of Governor Markell’s initiatives as set forth in Executive Order
No. 36, to wit: to strengthen Delaware’s economy by modernizing and streamlining
regulations that may be outdated or unnecessarily burdensome, while maintaining the

state’s commitment to improving public health and environmental performance;



7+ The Department has reviewed these proposed regulatory actions in the light of the
Regulatory Flexibility Act, anq believes the same to be lawful, feasible and desirable,
and that the recommendations as proposed should be applicable to all Delaware
citizens equally;

8. The Department’s aforementioned proposed repeal of 7 DE Admin. Code 1139,
Nitrogen Oxides (NOx) Budget Trading Program, as published in the July 1, 2013
Delaware Register of Regulations, as well as the adoption and submission to the EPA
of a SIP plan that demonstrates Delaware’s compliance with the federal NOx SIP Call
requirements, and as set forth in Appendix “A” hereto, are adequately supported, are
not arbitrary or capricious, and are consistent with the applicable laws and
regulations. Consequently, these actions should be approved as final regulatory
actions, which shall go into effect ten days after their publication in the next available
issue of the Delaware Register of Regulations; and

9, The Department shall submit the proposed regulation actions as final actions to the
Delaware Register of Regulations for publication in its next available issue, and shall
provide such other notice as the law and regulations require, and as the Department

determines is appropriate.
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APPENDIX “A”







Repeal of all regulatory language is proposed.
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1995 1996 1997 1998 NOx
Heat Input Heatlnput Heatlnput HeatInput Emission Rate

OPERATOR PLANT UNIT (MMBTUY) (MMBTU) (MMBTU) (MMBTU) (Ib/MMBTU) Allocation
D-FD MCKEE RUN 1 0 50446 87701 100459 0368 19
D-FD MCKEE RUN 2 396706 59928 94926 126865 0368 53
D-FD MCKEE RUN 3 1336784 957093 975350 1479802 015 119 -
D-FD VAN SANT 1 B1900 45590« 51702 93782 015 7

FIRST STATE  FIRST STATE 127 642482 331239 802817 703669 0614 259

CONECTIV  CHRISTIANASUB 11 54550 15889 36385 56658 015 5

CONECTIV  CHRISTIANASUB 14 54067 18804 30481 78256 015 B

CONECTIVY ~ DELAWARECITY 10 10962 3389 14401 1721 0698 5

CONECTIV EDGE MOOR 3 2620203 2545577 2930860 2409740 0.15 234

CONECTIV EDGE MOOR 4 3716664 4772836 4069197 4731992 015 400

CONECTIV EDGE MOOR 5 6395496 6634821 5502245 7638136 015 601

CONECTIV EDGE MOOR 10 12039 7550 8953 4330 0598 4

CONECTIV MADISON STREET 10 8239 9830 5787 5328 0598 4

CONECTIN WEST SUBSTATION 10 21026 5094 11599 16191 0598 7

CONECTIV HAYROAD 1 2841727 2563987 1491606 1665519 015 227

CONECTIV HAY ROAD 2 2229278 2877121 831204 1829101 015 215

CONECTIV HAY ROAD 3 596599 2684517 1343486 1684822 015 184

MOTIVA, DELAWARE CITY 2 1022582 1248427 1298731 1286865 017 123
MOTIVA, DELANVARE CITY 105 0 BB1482 939273 1100754 017 97
MOTIVA DELAMARE CITY 12 1563456 1364509 1401081 1501642 017 146
MOTIVA, DELAWARE CITY 19 158563 215049 0 0 017 18
MOTIVA DELAWARE CITY 34 1008710 1177668 1263378 1151553 047 116
MOTIVA, DELANMARE CITY 67 492647 1120816 1465546 1960436 015 144
MOTIVA DELAWMARE CITY B8 1827653 1834264 19653920 1577947 015 160
MOTIVA DELAWMARE CITY B9 1878837 1865021 1891042 1660522 015 159
MOTIVA DELAWARE CITY 70 1825849 1933117 1905578 1806235 015 162
MOTIVA DELANVARE CITY 72 1249817 0 0 0 017 119
MOTIVA DELAWARE CITY 74 1340710 1340142 1507433 1524650 017 145
MOTIVA DELAWARE CITY  CT 0 0 0 0 0.15 0
MOTIVA DELANVARE CITY  CT 0 0 a 0 0.15 0

CONECTIV  INDIAN RIVER 1 2346108 1891753 1862828 2095177 015 187

CONECTIV  INDIAN RIVER 2 1738093 2176161 2226615 2371839 015 193

CONECTIV  INDIAN RIVER 3 3780624 3827660 4216963 4520919 015 368

CONECTIV  INDIAN RIVER 4  §304494 8250941 6635681 8975537 0.15 727

CONECTI  INDIAN RIVER 10 29472 11931 28745 43603 0693 14

Total 5227













