STATE OF DELAWARE
DEPARTMENT OF NATURAL RESOURCES

AND ENVIRONMENTAL CONTROL
OFFICE OF THE 89 KINGS HIGHWAY PHONE: (302) 739-9000
SECRETARY DOVER, DELAWARE 19901 Fax: (302) 739-6242

Secretary’s Order No.: 2013-A-0054
RE: Approving Final Amendments to 7 DE Admin. Code 1147:
Carbon Dioxide (CO2) Budget Trading Program - Regional Greenhouse Gas
Initiative (“the RGGI Program”), which addresses CO, emissions
from Electric Generating Units (“EGUs”).
Date of Issuance: November 19,2013

Effective Date of the Amendment: December 11, 2013

Under the authority vested in the Secretary of the Department of Natural
Resources and Environmental Control (“Department” or “DNREC”) the following
findings, reasons and conclusions are entered as an Order of the Secretary in the above-
referenced rulemakjng proceeding.

Background and Procedural History

This Order considers the proposed regulatory amendments to 7 DE Admin. Code
1147: Carbon Dioxide (CO2 Budget Trading Program - Regional Greenhouse Gas
Initiative (“the RGGIl Program™), which addresses CO, emissions from Electric
Generating Units (“EGUSs”). The RGGI Program is the nation’s first mandatory,
market-based program to reduce emissions of carbon dioxide (CO,), the principal human-
caused greenhouse gas. The States participating in RGGI (CT, DE, MA, MD, ME, NH,

NY, RI, VT) have established a regional cap on CO, emissions from the power sector,
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gnd are requiring power plants to possess a tradable CO, allowance for each ton of CO,
they emit.

_This competitive carbon dioxide emissions trading program reduces CO;
emissions from large coal and other fossil fuel fired electric generating units (units
producing more than 25 Megawatts of electricity) in Delaware and the eight other States
noted above by establishing a regional cap on the amount of CO, that power plants can
emit through the issuance of a limited number of tradable CO, allowances. These large
polluting power plants are required by each Participating State’s regulations to have and
surrender one RGGI allowance for every ton of carbon dioxide they emit into the
atmosphere. The Participating States make allowances available to generators through a
transparent, robust, and heavily monitored auction process. The proceeds from those
auctions are returned to ratepayers in each state through energy efficiency investments
and other clean energy programs.

The State of Delaware adopted authorizing RGGI legislation in 2008 to establish
the CO, Budget Trading Program. Delaware, along with the other Participating States, is
now proposing to update the regulations that guide the Delaware RGGI program, based
on changes in the market and the program that have occurred over the past several years,
specifically, based upon amendments made to the RGGI Model Rule. In December of
2005, a Memorandum of Understanding (“MOU”) was signed by Delaware and the othef
aforementioned participating states that called for the development of a multi-state
program designed to reduce the emission of CO; from large EGUs. The MOU also called
for the RGGI states to conduct a comprehensive program review of the CO, Budget

Trading Program in 2012.



Proposed amendments to the RGGI Program arising from the 2012 program
review have been incorporated in an Updated Model Rule. These proposed changes
include a change in the size and structure of the CO, allowance cap, as well as other
program modifications. The amendments to the Model Rule will be incorporated into
the Department’s proposed amendments to 7 DE Admin. Code 1147, to ensure that
Delaware’s RGGI regulations are current with market conditions and continue to support
reductions of CO, in the electricity generation sector.

Concerns were voiced in public comment during the promulgation process as to
whether the Department has the statutory authority to amend the aforementioned CO,
allowance cap, which is a market-based approach to reducing CO, emissions in the power
sector, and is similar to the existing cap and trade programs for SO, and NOy under the
Clean Air Act. Although there are costs associated with compliance, the purpose of the
program is to stabilize and reduce CO; emissions.

Delaware Code Title 7, Chapter 60, Sub-Chapter II-A establishes Delaware’s
participation in the RGGI program. Specifically, 7 Del.C.§6043(a)(9) sets the initial
emissions cap, and also states that “The cap and Delaware’s allocation may be adjusted
in the future.” Thus, the Department believes that the statute grants the DNREC
Secretary the authority to further reduce the emissions cap to comply with the emissions
reduction goal.

Additionally, 7 Del.C. §6044(a) authorizes the Secretary of the Department to
implement and participate in the Regional Greenhouse Gas Initiative (RGGI). And
§6044(c) authorizes the Secretary of the Department to promulgate regulations to

implement the RGGI cap and trade program consistent with the RGGI Memorandum of



Understanding, as amended. @ The Department believes that, based upon the
aforementioned sections of the Delaware Code, the Secretary of the Department has the
authority by regulation to implement the amendment to the CO, budget trading program
and adjust the emissions cap.

The Department’s Division of Air Quality commenced the regulatory
development process with Start Action Notice 2013-05. The Department published the
initial proposed regulatory amendments in the September 1, 2013 Delaware Register of
Regulations and held a public hearing on September 25, 2013. The Department’s
presiding hearing officer, Lisa A. Vest, prepared a Hearing Officer’s Report dated
November 15, 2013 (Report). The Report recommends certain findings and the adoption
of the proposed Amendment as attached to the Report as Appendix A.

Findings and Discussion

I find that the proposed Amendment is well-supported by the record developed by
the Department, and adopt the Report to the extent it is consistent with this Order. The
Department’s experts developed the record and drafted the proposed Amendments. With
regard to the public comment that was received by the Department, both at the time of the
hearing and subsequent to the hearing held on September 25, 2013, I find that the
Department’s experts were responsive to the questions and concerns raised by the public,
and provided thorough, rational responses and reasoned conclusions with respect to the
same.

Furthermore, I find that the Department’s experts in the Division of Air Quality
fully developed the record to support adoption of these Amendments. With the adoption

of the regulatory amendments to 7 DE Admin. Code 1147: Carbon Dioxide (CO2) Budget



Trading Program - Regional Greenhouse Gas Initiative (“the RGGI Program”), which
addresses CO, emissions from Electric Generating Units (“EGUs”), Delaware will be
able to incorporate the amendments to the Model Rule into its own existing state-specific
RGGI Regulations, to ensure that the same are current with market conditions and
continue to support reductions of CO; in the electricity generation sector;

In conclusion, the following findings and conclusions are entered:

1) The Department has jurisdiction under its statutory authority to issue an
Order adopting these proposed Amendments as final;

2.) The Department provided adequate public notice of the proposed
Amendments, and provided the public with an adequate opportunity to comment on the
proposed Amendments, including at a public hearing;

3) The Department held a public hearing on the proposed Amendments on
September 25, 2013;

4) The Department’s Hearing Officer’s Report, including its recommended
record and the recommended Amendments as set forth in Appendix A, are adopted to
provide additional reasons and findings for this Order;

5) The recommended Amendments do not reflect any substantive change
from the initial proposed regulation Amendments as published in the September 1, 2013,
Delaware Register of Regulations,

6.) The recommended Amendments should be adopted as final regulation
Amendments because Delaware will then be enabled to incorporate the amendments to
the Model Rule into its own existing state-specific RGGI Regulations, to ensure that the

same are current with market conditions and continue to support reductions of CO; in the



electricity generation sector. Moreover, the Amendments are well supported by
documents in the record; and

7.) The Department shall submit this Order approving the final regulation
Amendments to the Delaware Register of Regulations for publication in its next available
issue, and provide such other notice as the law and regulation require and the Department

determines is appropriate.

’
oot T
" Collin P. O’Mara
Secretary
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MEMORANDUM

TO: The Honorable Collin P. O’Mara
Cabinet Secretary, Dept. of Natural Resources and Environmental Control

FROM: Lisa A. Vest
Public Hearing Officer, Office of the Secretary
Department of Natural Resources and Environmental Control

RE: Proposed Amendments to 7 DE Admin. Code 1147: Carbon Dioxide
(CO2) Budget Trading Program (‘the RGGI Program”), which addresses
CO, emissions from Electric Generating Units (EGUs)

DATE: November 15, 2013

| Background:

A public hearing was held on Wednesday, September 25, 2013, in the Kent
County Administration Building, Conference Room 220, 655 South Bay Road, Dover,
Delaware, to receive public comment on the Department’s proposal to amend 7 DE
Admin. Code 1147: Carbon Dioxide (CO2 Budget Trading Program - Regional
Greenhouse Gas Initiative (“the RGGI Program™), which addresses CO, emissions from
Electric Generating Units (“EGUs”). The RGGI Program is the nation’s first mandatory,
market-based program to reduce emissions of carbon dioxide (CO,), the principal human-
caused greenhouse gas. The States participating in RGGI (CT, DE, MA, MD, ME, NH,
NY, RI, VT) have established a regional cap on CO, emissions from the power sector,
and are requiring power plants to possess a tradable CO, allowance for each ton of CO,
they emit.

This competitive carbon dioxide emissions trading program reduces CO;

emissions from large coal and other fossil fuel fired electric generating units (units



producing more than 25 Megawatts of electricity) in Delaware and the eight other States
noted above by establishing a regional cap on the amount of CO, that power plants can
emit through the issuance of a limited number of tradable CO; allowances. These large
polluting power plants are required by each Participating State’s regulations to have and
surrender one RGGI allowance for every ton of carbon dioxide they emit into the
atmosphere. The Participating States make allowances available to generators through a
transparent, robust, and heavily monitored auction process. The proceeds from those
auctions are returned to ratepayers in each state through energy efficiency investments
and other clean energy programs.

The State of Delaware adopted authorizing RGGI legislation in 2008 to establish
the CO, Budget Trading Program. Delaware, along with the other Participating States, is
now proposing to update the regulations that guide the Delaware RGGI program, based
on changes in the market and the program that have occurred over the past several years,
specifically, based upon amendments made to the RGGI Model Rule. In December of
2005, a Memorandum of Understanding (“MOU”) was signed by Delaware and the other
aforementioned participating states that called for the development of a multi-state
program designed to reduce the emission of CO; from large EGUs. The MOU also called
for the RGGI states to conduct a comprehensive program review of the CO, Budget
Trading Program in 2012.

Proposed amendments to the RGGI Program arising from the 2012 pr;)gram
review have been incorporated in an Updated Model Rule. These proposed changes
include a change in the size and structure of the CO, allowance cap, as well as other

program modifications. The amendments to the Model Rule will be incorporated into



the Department’s proposed amendments to 7 DE Admin. Code 1147, to ensure that
Delaware’s RGGI regulations are current with market conditions and continue to support
reductions of CO; in the electricity generation sector.

The proposed promulgation was published in the September 1, 2013 edition of the
Delaware Register of Regulations, and the public hearing regarding this proposed
regulation was held, as previously noted above, on September 25, 2013. Various
members of the public attended the public hearing, and comment was received by the
Department with regard to this proposed promulgation, which will be addressed in detail
below. Proper notice of the hearing was provided as required by law.

IL Summary of Hearing Record:

At the time of the hearing on September 25, 2013, Babatunde Asere of the
Department’s Division of Air Quality offered the Department’s thirty-seven (37) exhibits
pertaining to this proposed regulation, and this Hearing Officer entered them into the
formal hearing record developed in this matter. Included within those Departmental
exhibits was a copy of the Start Action Notice for this promulgation (SAN No. 2013-05),
documentation regarding the holding of the public workshop held by the Department
concerning this proposed action, a copy of the legal notice of the Department’s holding of
this public hearing on September 25, 2013, copies of related technical support data upon
which the Department relied in the drafting of this proposed amendment, and copies of
the actual proposed amendments to Delaware’s existing 7 DE Admin. Code 1147.

At the time of the aforementioned public hearing, Mr. Asere provided a brief
summary of the Regional Greenhouse Gas Initiative (RGGI), the recent RGGI 2012

Program Review (and its results), the Model Rule Amendments, and the proposed



Delaware-specific Amendments the Department is seeking to enact at this time. Mr.
Asere began his presentation by highlighting the Department’s recent timeline of
activities with regard to this proposed promulgation, to wit: workgroup meetings held on
May 15, 2013 and June 18, 2013; formal public workshop held on July 24, 2013; initial
proposed Amendments published in the Delaware Register as of September 1, 2013; and
then the public hearing held on September 25, 2013. Additionally, it should be noted that
affidavits included within the Department’s exhibits entered into the record at the time of
the hearing reveal that legal notices appeared in (1) the Delaware State News on August
18, 2013 advertising that the public hearing on the proposed amendments would be held
at the Kent County Administrative Complex at 6:00 p.m. on September 25, 2013; and (2)
in the News Journal on August 18, 2013 advertising that the public hearing would be held
at the Kent County Administrative Complex at 6:00 p.m. on September 25, 2013.

Mr. Asere continued to explain to those in attendance at the hearing that RGGI
was established in 2005 as the nation’s first mandatory market-based program to limit
CO; emissions from power plants. Participating RGGI States developed a Model Rule as
the template for States to craft their individual state regulations. The State of Delaware
adopted the original RGGI legislation in 2008. The regulations that guide the Delaware
RGGI program can be found in 7 DE Admin. Code 1147 — “CO, Budget Trading
Program”. The State of Delaware, along with the other Participating States, is updating
its rules and regulations based upon changes in the market and the program that have
occurred over the past several years. This update will ensure that Delaware’s RGGI
regulations are current with market conditions and continue to support reductions on CO,

in the electricity generation sector.



As called for in the original RGGI agreement, the Participating States have
conducted a periodic program review of the CO, Budget Trading Program. Program
review is conducted to ensure that the trading program is congruent with current market
conditions and electricity generating landscape. The proposed amendments to the
program have been incorporated in an updated Model Rule that guides each state as they
update their RGGI specific regulations.

In 2005, all Participating RGGI States committed to a Program Review to
commence in 2012. During this 2012 Program Review process, the Participating States
conducted electricity sector, CO, emissions, and macro-economic analyses. The RGGI
2012 Program Review was a rigorous and comprehensive evaluation, supported by an
extensive regional stakeholder process that engaged the regulated community,
environmental nonprofits, consumer and industry advocates, and other interested
stakeholders. The Participating States have been working with program review
stakeholders since 2010, convening over 12 stakeholder meetings, webinars, and learning
sessions. The Program Review has sought to ensure RGGI’s continued success, to wit:
effectively reducing CO, emissions while providing benefits to consumers and the region
in general.

As part of the comprehensive evaluation, the Participating States hired expert
energy/electricity modelers' to undertake targeting modeling to understand potential
ways the market may react to changes in the program. The modeling takes into account a

variety of scenarios, including changes in emissions (i.e., shifting from coal fired

1 ICF International — see http://www.icfi.com/




generation to natural gas), generation unit shutdowns and new units, electricity
consumption, energy efficiency investments, and economic conditions, to name a few.

The modeling results and process provide the Participating States guidance on
policy decisions. The ultimate goal is to facilitate a successful, competitive carbon
emission trading program throughout the RGGI Region®.

As aresult of this 2012 RGGI Program Review, the States found as follows:

e Current emissions are approximately 40% below 2005 levels;

e To maintain a working market, the cap needs to be adjusted;

¢ Investment of auction proceeds from the first three years of the program
generated $1.6 billion in net economic benefit region-wide through the
end of the decade;

e Additional opportunities to improve the success of RGGI for a more
effective and efficient program.

The key updates from the 2012 Program Review include a cap reduction, as well
as additional market flexibility mechanisms to protect against large price fluctuations in
the market. The regional emissions cap beginning in 2014 will be equal to 91 million
tons — a reduction of 45% from the previous cap. The reduction in the regional cap
reflects current emissions levels throughout the RGGI states. The reduction in the
regional cap will better facilitate a competitive carbon market.

Price spikes in electricity prices were a great concern to the Participating States,
as well as generators throughout the region. In order to protect against price spikes and

fluctuations, the Participating States, along with stakeholders, developed a market

2 For additional information on the modeling that was used in the 2012 Program Review, see
http://rggi.org/desi rogram review/materials-by-topic/modelin;



flexibility mechanism called a Cost Containment Reserve (‘CCR”). The CCR is a
reserved quantity of allowances, in addition to the cap, that would only be available if
allowances exceed defined price triggers. If the allowance process exceeds the defined
trigger price, additional allowances will be introduced into the market, thereby increasing
the supply for the generated demand, as well as providing a cost controlled mechanism.

The Participating States have based their recommendations regarding the cap
level, the size and structure of the CCP, and the CCR price triggers upon consideration of
relevant information and analyses, including, but not limited to:

e Retrospective analyses of CO, emissions trends;
e Electricity sector and CO; emissions modeling;
e Macroeconomic modeling;

e Customer electricity bills analyses; and

e Stakeholder engagement and comments.

With regard to how the RGGI Program impacts consumers’ monthly electric bills,
the Department notes that history has indicated that residents and businesses will see no
discernible change in their bill as a result of the program. While a small price increase in
wholesale electric rates might be expected, what the Department has actually seen has
been a slight reduction in consumers’ bills, as predicted in recent modeling exercises
conducted as part of the most recent 2012 Program Review process. These savings come
from RGGI proceeds being reinvested into energy efficient measures in the Participating
States. Programs recently conducted in Delaware include the Home Performance
Program with the Energy Star Program, the appliance rebate program, and the “Green for

Green” program, among others. The Department further notes that, even without the



investment of energy efficiency programs in individual homes, for the average Delaware
household, the cost of RGGI would be more than offset by installing just a single CFL
light bulb.’

With regard to the question as to whether RGGI funds have saved Delawareans
money, created jobs, or improved the environment, the Department notes that Delaware
has received over $22 million in revenues from RGGI — revenues that have been directed
to Delawareans, local governments, businesses, non-profits, and others across a wide
spectrum of energy efficiency and clean energy investments. RGGI funds provide the
critical “start-up” resources to build the infrastructure for Delaware’s clean energy
economy. RGGI funds have been essential to design, market, and implement innovative
new programs across the state which save money and create jobs. Examples of some of
the programs that RGGI has funded are as follows:

e Delaware Sustainable Energy Utility (SEU) — The SEU received 65% of the

RGGI auction proceeds and uses those resources for programs under its purview.
Thousands of Delawareans have benefited from the SEU’s applicable rebate
programs, Home Performance with Energy Star Program, the Green for Green
program, and others — many using RGGI funds. A complete listing of these

programs can be found at www.energizedelaware.org. In less than 18 months,

SEU Energize Delaware programs have collectively saved 29 million kilowatt
hours of electricity, $5 million dollars on energy bills, 236,000 therms of natural

gas, and avoided releasing 26,000 tons of greenhouse gas emissions. The SEU

3 The Dept. of Energy estimates that installing a single compact fluorescent (CFL) light bulb saves about $70-
80 over the lifetime of the bulb, which translates to $5-10 per year. See the US Dept. of Energy’s Energy Star
Savings Calculator, available at

http:/ /www.energystar.gov/ia/business/bulk purchasing/bpsavings calc/CalculatorCFLs.xls




has also dedicated funds to assist the State with upgrading government and
academic facilities through bond financing using a portion of the savings for
repayment. Additionally, they have also helped to facilitate the financing of the
Dover Sun Park, a 10 magewatt solar system that is currently under construction.

o Low-Income Delawareans — By statute, 15% of RGGI revenues have been

directed to low income Delawareans resulting in over $3 million directed towards
weatherization and high heating bill assistance. Using U.S. Department of Energy
statistics*, we estimate that each participant in the Weatherization program in
Delaware is saving $415 in energy costs annually while also reducing emissions
to our air. Weatherization is a highly cost-effective investment: for every $1
invested in the program, WAP returns an estimated $2.50 to the household and
society. The proceeds from RGGI provide funding for the Low Income Heating
Assistance Program, which has assisted more than 2000 Delaware families with
their heating bills. This support is particularly crucial, since low-income
households spend over 14% of their total annual income on energy costs.

¢ Greenhouse Gas Emission Reductions — In Delaware, 10% of RGGI revenues

are used for reductions in greenhouse gases across the state through a competitive
grant program open to all applicants. An advisory committee made
recommendations to DNREC, resulting in the awarding of grants to 30 projects
across the state ($1.2 million total).> These projects have resulted in the direct

reduction of more than 26,000 metric tons of carbon dioxide annually, which is

4 For additional information, see DOE’s website: http://www.waptac.org/WAP-Basics.aspx

5 A full list of projects and recipients is available at
http: / /www.dnrec.delaware.gov/energy / services /Pages /DelawareGreenhouseGasReductionProjects.aspx
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equivalent to taking 5,000 cars off the road, and is the equivalent of emissions

from powering 3,000 homes for one year.

e RGGI Administration — The remaining 10% of RGGI funds pay for DNREC
staff working on RGGI, as well as other climate and energy related efforts. The
benefit of RGGI is that the program funds itself, without any subsidies or
appropriations from the State’s General Fund.

Following the Department’s presentation at the hearing held on September 25,
2013, this Hearing Officer then opened the floor for public comment. Numerous persons
offered comment with regard to the Department’s proposed amendments to Delaware’s
RGGI regulations at the time of the hearing, while others submitted comment subsequent
to the Department subsequent to the hearing. The record remained open for inclusion of
public comment regarding this proposed promulgation through close of business on
Thursday, October 10, 2013. Following the close of the record at that time, this Hearing
Officer requested that the Department’s Division of Air Quality prepare a formal
Technical Response Memorandum (“TRM”) to respond to each comment received by
DNREC in this matter. This TRM was completed and forwarded to this Hearing Officer
on October 30, 2013, and the same is hereby expressly incorporated into the hearing
record generated in this matter at this time.

The aforementioned TRM from the Department’s Division of Air Quality
encompasses the full range of comment received by the Department in this matter,
including those from both the regulated community and the public in general. Each
comment was organized with regard to the area of RGGI that the question concerned,

followed by a thorough and rational discussion of the issue based on the record. After
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reviewing the aforementioned TRM, it is this Hearing Officer’s opinion that the
Department’s Division of Air Quality has done an excellent job of identifying all of the
relevant issues and discussing them in a thorough and balanced manner, which again
accurately reflects the information in the record. Therefore, the Secretary may get an in-
depth understanding of this matter by reading the Department’s formal TRM, which
again is expressly incorporated into this Hearing Officer’s Report and attached hereto for
that purpose.

Subsequent to the close of the record, this Hearing Officer received an email on
October 31, 2013 from Gary Myers, a private citizen, requesting that the hearing record
be supplemented in this matter by the Department to include additional information about
«..the need for, and effects of, a change in the emissions cap (or the CO; base budget
amount).” Specifically, Mr. Myers noted in his request that, “[i]f the Secretary is going
to make a reasoned decision about changing the cap for Delaware I think the record
should include Delaware-specific information”, Mr. Myers then proceeded to give
examples of the information that he believed should be contained in the record, such as
«“_..actual emission levels for Delaware-covered generators for the years 2009, 2010,
2011, and 2012...”, and “...presently projected emission levels under the current cap for
Delaware-covered generators...” for each year for the upcoming period of 2013-2018.

Mr. Myers’ email was reviewed in detail by responsible Department staff at the
Division of Air Quality, and was also forwarded by Ms. Valerie Gray (of DAQ) to
Morgan Ellis, Climate Policy Analyst, at the Department’s Division of Energy and
Climate, for consideration. As a result, the Division of Air Quality received a

memorandum from Ms. Ellis of the Division of Energy and Climate which provided a

11



response to Mr. Myers’ concerns. That memorandum was then forwarded to this Hearing
Officer by Ms. Gray on November 14, 2013.

Although it is true that the record formally closed with regard to public comment
approximately 20 days prior to this Hearing Officer’s receipt of Mr. Myers’ email, after
giving the matter due consideration, I believe that this private citizen’s request was both
reasonable and logical. Therefore I am incorporating it into the hearing record of this
matter, along with the Department’s formal supplemental memorandum in response to
the same.

It is the opinion of the Department that there is no need for the record in this
matter to be supplemented with additional Delaware-specific information in order for the
Secretary to make an informed decision related to the proposed RGGI amendments. Ms.
Ellis points out in her Memorandum of November 14, 2013 that the RGGI Program is a
regional cap-and-trade program, and that the cap adjustment is based upon a regional
roll-up of all signatory States’ emissions. Moreover, Ms. Ellis notes that Delaware
compliance entities are included in the comprehensive regional IPM modeling completed
by the RGGI Participating States, specifically, their current and future emissions, and that
the Department has identified the allowance schedule for the years 2014-2020, which
allows Delaware compliance entities to estimate budgets for their compliance obligations.
Furthermore, Ms. Ellis states that the Division of Air Quality has highlighted Delaware-
specific information, including the allowance schedule for 2014-2020, as well as the rate
impacts to Delawareans and Delaware companies, and that rate impacts are referenced in
the presentation given by the Department at the public hearing held on September 25,

2013. Thus, the Department believes that the record provides the information necessary

12




. to make a final decision on the proposed RGGI Amendments, and no supplementation of
the record is needed at this time.

The Department’s exhibits demonstrate that the public and the regulated
community have been adequately notified of this proposed regulatory action, and have
had the opportunity to participate in the Department’s regulatory development process.
The Department has developed and maintained open communications with both the
regulated community and the general public, has conducted a public workshop to fully
vet this proposed promulgation, and has provided the public with complete and timely
information through the Department’s regulatory website for these proposed
Amendments to 7 DE Admin. Code 1147.

For the Secretary’s review, and in order for the Secretary to gain a thorough
understanding of this proposed promulgation, copies of the above-referenced proposed
regulation amendments are attached hereto as Appendix “A”, and the same are expressly
incorporated into this Hearing Officer’s Report. Additionally, the Division of Air
Quality’s Technical Response Memorandum received by this Hearing Officer on October
30, 2013, which provides the Department’s thorough responses to the public comment
received in this matter, is attached hereto as Appendix “B”, and the same is expressly
incorporated into this Hearing Officer’s Report as well. Lastly? the Division of Energy
and Climate’s Memorandum as forwarded by the Division of Air Quality and received by
this Hearing Officer on November 14, 2013, which specifically responds to Mr. Myers’
email of October 31, 2013 and contains the opinions set forth above, is attached hereto as
Appendix “C”, and the same is expressly incorporated into this Hearing Officer’s Report

for the Secretary’s review.
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It should be noted that the Department adhered to all appropriate Delaware
statutes and the regulatory development process in this matter, and that the Department
has met the required public notice obligations regarding these proposed RGGI
amendments. It should also be noted that the Department has reviewed these proposed
amendments in the light of the Regulatory Flexibility Act, and believes the same to be
lawful, feasible and desirable, and that the recommendations as proposed should be
applicable to all Delaware citizens equally.

III. Conclusions and Recommendations:

Based on the record developed in this matter, I conclude that the Department has
provided appropriate reasoning regarding the need for its proposed amendments to 7 DE
Admin. Code 1147: Carbon Dioxide (CO2 Budget Trading Program - Regional
Greenhouse Gas Initiative (“the RGGI Program”), which addresses CO, emissions from
Electric Generating Units (“EGUs”). Accordingly, I recommend promulgation of this
proposed amendment in the customary manner provided by law.

Further, I recommend the following findings:

1. The Department has jurisdiction under its statutory authority, 7 Del.C.
Chapter 60, to make a determination in this proceeding;
2. The Department provided adequate public notice of both the public workshop

and the public hearing in a manner required by the law and regulations;

3. The Department held a public hearing in a manner required by the law and
regulations;
4. The Department has reviewed this proposed amendment in the light of the

Regulatory Flexibility Act, and believes the same to be lawful, feasible and
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desirable, and that the recommendation as proposed should be applicable to all
Delaware citizens equally;

Promulgation of the aforementioned proposed amendments to 7 DE Admin.
Code 1147: Carbon Dioxide (CO2 Budget Trading Program - Regional
Greenhouse Gas Initiative (“the RGGI Program™), which addresses CO;
emissions from Electric Generating Units (“EGUs), will enable Delaware to
incorporate the amendments to the Model Rule into its own existing state-
specific RGGI Regulations, to ensure that the same are current with market
conditions and continue to support reductions of CO, in the electricity
generation sector;

The Department has an adequate record for its decision, and no further public
hearing is appropriate or necessary;

The Department’s proposed amendments to this regulation, as initially
published in the September 1, 2013 Delaware Register of Regulations, and as
set forth within Appendix “A” hereto, is adequately supported, is not arbitrary
or capricious, and is consistent with the applicable laws and regulations.
Consequently, it should be approved as final regulatory amendments, which
shall go into effect ten days after their publication in the next available issue

of the Delaware Register of Regulations; and
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8. The Department shall submit the proposed regulation amendments as final to
the Delaware Register of Regulations for publication in its next available

issue, and shall provide written notice to the persons affected by the Order.

~

| LISA A. VEST
Public Hearing Officer

T——

Ahear\ RGGI.Amend.2013
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DEPARTMENT OF NATURAL RESOURCES AND ENVIRONMENTAL

D344 3edxx/ 13
CO, Budget Trading Program General Provisions

1.0

1.1

1.2

Purpose

CONTROL
DivISION OF AIR QUALITY
Air Quality Management Section

1147 CO, Budget Trading Program

This Regulation establishes the State of Delaware component of the CO, Budget Trading
Program, which is designed to stabilize and then reduce anthropogenic emissions of CO,, a
greenhouse gas, from CO, budget sources in an economically efficient manner.

Applicability.

1.21  Units. Any unit that, at any time on or after January 1, 2005, serves an electricity
generator with a nameplate capacity equal to or greater than 25 MWe shall be a CO,
budget unit and any source that includes one or more such units shall be a CO, budget
source, subject to the requirements of this regulation.

1.2.2 Limited exemption for units with electrical output to the electric grid restricted by permit
conditions.

1.2.2.1

1222

1223

Applicability. Notwithstanding 1.2.1 of this regulation, a unit under 1.2.1 of this
regulation that is covered by a permit issued pursuant to 7 DE Admin Code
1102 or 1130 containing a practically enforceable condition restricting the supply
of the unit's annual electrical output to the electric grid to less than or equal to 10
percent of the annual gross generation of the unit, and which complies with the
provisions in 1.2.2.3 of this regulation, shall be exempt from the requirements of
Regulation 1147, except for the provisions 1.3, 1.4, 1.6 of this regulation and. #

aplesble besause-obthe allocali s-during the pre-exemplon
time perod-5.0. 8.0 and 2.0 of this reguiation.

<

Effective date. The exemption under 1.2.2.1 of this regulation shall become
effective as of the January 1 that is on or after the date on which the restriction
on the percentage of annual gross generation that may be supplied to the electric
grid and the provisions in the permit required under 1.2.2.1 of this regulation
become final.

Compliance.

For the purpose of applying permitting requirements under 3.0 of this regulation,
and applying monitoring requirements under 8.0 of this regulation, the unit shall
be treated as commencing operation on the date the permit required under
1.2.3.1 of this regulation becomes final.

1.2.2.3.1  Aunit exempt under 1.2.2.1 of this regulation shall comply with the restriction

on percentage of annual gross generation that may be supplied to the
electric grid described in 1.2.2.1 of this regulation.
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1.22.34

1.22.35

A unit exempt under 1.2.2.1 of this regulation shall report to the Department
the amount of annual gross generation and the amount of annual gross
generation supplied to the electric grid during the year by the following
February 1.

For a period of 10 years from the date the records are created, the owners
and operators of a unit exempt under 1.2.2.1 of this regulation shall retain, at
the source that includes the unit, records demonstrating that the conditions of
the permit under 1.2.2.1 of this regulation were met. The 10-year period for
keeping records may be extended for cause, at any time prior to the end of
the period, in writing by the Department. The owners and operators bear the
burden of proof that the unit met the restriction on the percentage of annual
gross generation that may be supplied to the electric grid.

The owners and operators and, to the extent applicable, the CO, authorized
account representative of a unit exempt under 1.2.2.1 of this regulation shall
comply with all the requirements of this Regulation concerning all time
periods for which the exemption is not in effect, even if such requirements
arise, or must be complied with, after the exemption takes effect.

On the earlier of the following dates, a unit exempt under 1.2.2.1 of this
regulation shall lose its exemption:

1.2.2.3.5.1 the date on which the restriction on the percentage of annual gross

generation that may be supplied to the electric grid described in 1.2.2.1
of this regulation is removed from the unit’s permit or otherwise hecomes
no longer applicable in any year that commences on or after January 1,
2009; or

1.2.2.3.5.2 the first date on which the unit fails to comply, or on which the owners

1.22.36

and operators fail to meet their burden of proving that the unit is
complying, with the restriction on the percentage of annual gross
generation that may be supplied to the electric grid described in 1.2.2.1
of this regulation during any year that commences on or after January 1,
2009.

A unit that loses its exemption in accordance with 1.2.2.3.5 of this regulation
shall be subject to the requirements of Regulation 1147. For the purpose of
applying permitting requirements under 3.0 of this regulation, ziscabing

Howanses —under— &40 -of s —regulslion—and applying monitoring
requirements under 8.0 of this regulation, the unit shall be treated as
commencing operation on the date the unit loses its exemption.

1.2.3  Requirements for any CO, Budget Source that is a petroleum refinery.

1.2.3.1 Applicability. Notwithstanding 1.2.1 of this regulation, a CO, budget source under
1.2.1 of this regulation that is a petroleum refinery may elect to participate in the
CO, budget trading program by securing a permit issued pursuant to 7 DE
Admin. Code 1102 or 1130 that contains practically enforceable conditions that
require compliance with all of the provisions of this regulation, except "CO,
budget emissions limitation" shall mean for a CO, budget source, the tonnage
equivalent, in CO, em issions associated with the gross electrical generation
output to the electric grid in a control period from all CO, Budget Units at the CO2



“Alternate CO, authorized account representative” means for a CO, budget source and
each CO, budget unit at the source, the natural person who is authorized by the owners and
operators of the source and all CO, budget units at the source, in accordance with 2.0 of this
regulation, to represent and legally bind each owner and operator in matters pertaining to the
CO, Budget Trading Program or, for a general account, the natural person who is authorized,
under 6.0 of this regulation, to transfer or otherwise dispose of CO2 allowances held in the
general account.

If the CO, budget source is also subject to the Acid Rain Program, then for a CO, Budget
Trading Program compliance account, this natural person shall be the same person as
the alternate designated representatlve under the Acid Raln Program._lf the CG, budost

OUrce Acid Rain Program CAIR NOx Ozone Season Trading
ngwm CAIR NOx Annual {mfﬂg Pr@ ram Compliance Account, or CAIR 50
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“Anaerobic digester” means a device that promotes the decomposition of organic material
to simple organics and gaseous biogas products, usually accomplished by means of
controlling temperature and volume, and including a methane recovery system.

“Anaerobic digestion” means the degradation of organic material including manure brought
about through the action of microorganisms in the absence of elemental oxygen.

“Anaerobic storage” means storage of organic material in an oxygen-free environment, or
under oxygen-free conditions, including but not limited to, holding tanks, ponds, and lagoons.

“Ascending Price, Multiple Round Auction” means a multiple round auction starting with
an opening price with increases each round by predetermined increments. In each round,
bidders offer the quantity they are willing to purchase at the posted price. Rounds continue so
long as demand exceeds the quantity offered for sale. At the completion of the final round,
allowances may be allocated, subject to Section 11.5 of this regulation:

1) At the final price to remaining bidders and withhold unsold allowances for a future
auction, or

(2) At the penultimate price, first to final round bidders and then to bidders in the
penultimate round in chronological order of bid during the penultimate round for
all remaining allowances, or

3) According to an alternative mechanism designed to effectuate the objectives of this
section.

“Attribute” means a characteristic associated with electricity generated using a particular
renewable fuel, such as its generation date, facility geographic location, unit vintage,
emissions output, fuel, state program eligibility, or other characteristic that can be identified,
accounted for, and tracked.

“Attribute credit” means an attribute credit represents the attributes related to one
megawatt-hour of electricity generation.

“Automated data acquisition and handling system or DAHS” means that component of
the continuous emissions monitoring system, or other emissions monitoring system approved



1.3

Budget Source, of the CO2 allowances available for compliance deduction for the
source for a control period; and the amount of CO, allowances required to be
held pursuant to 1.5.3.1, and deducted pursuant to 6.5.2.1 of this regulation shall
include only the number of tons of total CO, emissions associated with gross
generation output to the electric grid.

1232 Effective date. The requirements of 1.2.3.1 of this regulation shall become
effective as of January 1 of the year that the permit required under 1.2.3.1 of this
regulation becomes final.

1223 Compliance. For the purpose of applying permitting requirements under 3.0 of
this regulation, and applying monitoring requirements under 8.0 of this regulation,
the unit shall be treated as commencing operation on the date the permit
required under 1.2.3.1 of this regulation becomes final.

Definitions.

The following terms, when used in this regulation, shall have the following meanings unless
the context clearly indicates otherwise. Terms used but not defined herein shall have the
meanings given them in 7 DE Admin Code 1101 or the Clean Air Act as amended in 1990, in
that order of:

“Account number” means the identification number given by the Department or its agent to
each CO; Allowance Tracking System account.

“Acid rain emissions limitation” means as defined in 40 CFR 72.2, a limitation on
emissions of sulfur dioxide or nitrogen oxides under the Acid Rain Program under title IV of
the Clean Air Act.

“Acid Rain Program” means a multi-state sulfur dioxide and nitrogen oxides air pollution
control and emission reduction program established by the Administrator under title IV of the
CAA and 40 CFR 72 through 78.

“Administrator” means the Administrator of the United States Environmental Protection
Agency or the Administrator's authorized representative.

“Allocate or allocation” means the determination by the Department of the number of CO,
allowances to be recorded in the compliance account of a CO, budget unit, an allocation set-
aside account, the consumer benefit or strategic energy purpose account, or the general
account of the sponsor of an approved CO, emissions offset project.

“Allocation year” means a calendar year for which the Department allocates or awards CO,
allowances pursuant to 5.0 and 10.0 of this regulation. The allocation year of each CO,
allowance is reflected in the unique identification number given to the allowance pursuant to
6.4.5 of this regulation.
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“CO, allowance” means a limited authorization by the Department or a participating state
under the CO, Budget Trading Program to emit up to one ton of CO,, subject to all applicable
limitations contained in this regulation.

“CO, Allowance Auction Website” means the website containing information regarding the
auctions to be conducted pursuant to this Regulation. The website shall be available through
a link from the Department’s main website at http//www.dnrec. detaware.gov/.

“CO, allowance deduction or deduct CO, allowances” means the permanent withdrawal
of CO, allowances by the Department or its agent from a CO, Allowance Tracking System
compliance account to account for the number of tons of CO, emitted from a CO, budget
source for a control period, determined in accordance with 8.0 of this regulation, or for the
forfeit or retirement of CO, allowances as provided by this regulation.

“CO, allowance price” means the price for CO, allowances in the CO. Budget Trading
Program for a particular time period as determined by the Department or its agent, calculated
based on a volume-weighted average of transaction prices reported to the Department or its
agent, and taking into account prices as reported publicly through reputable sources.

“CO, allowances held or hold CO; allowances” means the CO, allowances recorded by
the Department or its agent, or submitted to the Department or its agent for recordation, in
accordance with 6.0 and 7.0 of this regulation, in a CO, Allowance Tracking System account.

“CO, Allowance Tracking System” means the system by which the Department or its agent
records allocations, deductions, and transfers of CO, allowances under the CO, Budget
Trading Program. The tracking system may also be used to track CO, emissions offset
projects, CO, allowance prices and emissions from affected sources.

“C0O, Allowance Tracking System account” means an account in the CO; Allowance
Tracking System established by the Department or its agent for purposes of recording the
allocation, holding, transferring, or deducting of CO, allowances.

“CO, allowance transfer deadline” means midnight of the March 1 occurring after the end
of the relevant control period @r and each relevant interim conltrol period, if that March 1 is not
a business day, midnight of the first busmess day thereafter and is the deadllne by which CO,

allowances must be submitted for recordation in a CO, budget source’s compliance account



for use under 8.0 of this regulation, designed to interpret and convert individual output signals
from pollutant concentration monitors, flow monitors, diluent gas monitors, and other
component parts of the monitoring system to produce a continuous record of the measured
parameters in the measurement units required by 8.0 of this regulation.

R (S

CO, offset aIIowances to be recorded in the general account of a prOJect sponsor pursuant to
10.7 of this regulation. Award is a type of allocation.

“Billing meter” means to qualify as a billing meter, the measurement device must be used to
measure electric or thermal output for commercial billing under a contract. The facility selling
the electric or thermal output must have different owners from the owners of the party
purchasing the electric or thermal output.

“Biogas” means a gas resulting from the decomposition of organic matter under anaerobic
conditions. The principle constituents are methane and carbon dioxide.

“Boiler” means an enclosed fossil or other fuel-fired combustion device used to produce
heat and to transfer heat to recirculating water, steam, or other medium.
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“Building envelope” means the elements of a building that separate conditioned space from
unconditioned space, or that enclose semi-heated space, through which thermal energy may
be transferred to or from the exterior, unconditioned space, or conditioned space. Includes all
elements that separate the interior of a building from the outdoor environment, including
walls, windows, foundation, basement slab, ceiling, roof, and insulation.

fLtes” means carbon divxids squivalent,
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“Combined cycle system” means a system comprised of one or more combustion turbines,
heat recovery steam generators, and steam turbines configured to improve overall efficiency
of electricity generation or steam production.

“Combustion turbine” means an enclosed fossil or other fuel-fired device that is comprised
of a compressor (if applicable), a combustor, and a turbine, and in which the flue gas
resulting from the combustion of fuel in the combustor passes through the turbine, rotating
the turbine.

“Commence commercial operation” means with regard to a unit that serves a generator, to
have begun to produce steam, gas, or other heated medium used to generate electricity for
sale or use, including test generation. For a unit that is a CO, budget unit under 1.2 of this
regulation on the date the unit commences commercial operation, such date shall remain the
unit's date of commencement of commercial operation even if the unit is subsequently
modified, reconstructed, or repowered. For a unit that is not a CO, budget unit under 1.2 of
this regulation on the date the unit commences commercial operation, the date the unit
becomes a CO, budget unit under 1.2 of this regulation shall be the unit's date of
commencement of commercial operation.

“Commence operation” means to begin any mechanical, chemical, or electronic process,
including, with regard to a unit, start-up of a unit's combustion chamber. For a unit that is a
CO, budget unit under 1.2 of this reguiation on the date of commencement of operation, such
date shall remain the unit's date of commencement of operation even if the unit is
subsequently modified, reconstructed, or repowered. For a unit that is not a CO, budget unit
under 1.2 of this regulation on the date of commencement of operation, the date the unit
becomes a CO, budget unit under 1.2 of this regulation shall be the units date of
commencement of operation.

“Commercial building” means a building to which the provisions of ANSI/ASHRAE/ IESNA
Standard 90.1-2004 2¢199: “Energy Standard for Buildings except Low-Rise Residential
Buildings” apply, which includes buildings except low-rise residential buildings. Low-rise
residential buildings include single family homes, multifamily structures of three stories or

fewer above grade, and manufactured homes (modular and mobile).

“Compliance account” means a CO, Allowance Tracking System account, established by
the Department or its agent for a CO, budget source under 6.0 of this regulation, in which the
CO, allowance allocations for the source are initially recorded and in which are held CO,
allowances available for use by the source for a control period and gach intenm conirol
period for the purpose of meeting the CO, requirements of 1.5.3 of this regulation.

“Condensing mode” means the design and operation of furnaces or boilers in a mode that
leads to the production of condensate in flue gases.

“Conflict of interest” means a situation that may arise with respect to an individual in
relation to any specific project sponsor, CO, emissions offset project or category of offset
projects, such that the individual's other activities or relationships with other persons or
organizations render or may render the individual incapable of providing an impartial
certification opinion, or otherwise compromise the individual's objectivity in performing
certification functions.

“Continuous emissions monitoring system or CEMS” means the equipment required
under 8.0 of this regulation to sample, analyze, measure, and provide, by means of readings
recorded at least once every 15 minutes (using an automated DAHS), a permanent record of
stack gas volumetric flow rate, stack gas moisture content, and oxygen or carbon dioxide



in order for the source to meet the CO, requirements of 1.5.3 of this regulation for the control
period znyd cach inlerim cortiol peries immediately preceding such deadline.

“CO; authorized account representative” means for a CO, budget source and each CO,
budget unit at the source, the natural person who is authorized by the owners and operators
of the source and all CO, budget units at the source, in accordance with 2.0 of this regulation,
to represent and legally bind each owner and operator in matters pertaining to the CO,
Budget Trading Program or, for a general account, the natural person who is authorized,
under 6.0 of this regulation, to transfer or otherwise dispose of CO, allowances held in the
general account.

If the CO, budget source is also subject to the Acid Rain Program, then for a CO, Budget
Trading Program compliance account, this natural person shall be the same person as
the authorized account representative under the Acid Rain Program. { the ©0. |
sourge s also subject to the CAIR NOx Ozone Season Trading Program, CA
Annual Trading Program. or CAIR SO, Trading Program | _ L sudgel ng
Proora B ural person shall be the same perscn as the CAIR
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“CO; budget emissions limitation” means for a CO, budget source, the tonnage
equivalent, in CO, emissions in a control period ¢r an interim conirol pericd, of the CO,
allowances available for .compliance deduction for the source for a control period ©r an
iferim control perigd.

“CO, budget permit” means the portion of the legally binding permit issued by the
Department pursuant to Regulation 1102, 1130 and 1147 to a CO, budget source or CO,
budget unit which specifies the CO, Budget Trading Program requirements applicable to the
CO, budget source, to each CO, budget unit at the CO, budget source, and to the owners
and operators and the CO, authorized account representative of the CO, budget source and
each CO; budget unit.

“CO, budget source” means a source that includes one or more CO, budget units.

“CO, Budget Trading Program” means a multi-state CO, air pollution control and emissions
reduction program established pursuant to this regulation and corresponding regulations in
other states as a means of reducing emissions of CO, from CO, budget sources.

“CO, budget unit’” means a unit that is subject to the CO, Budget Trading Program
requirements under 1.2 of this regulation.
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“CO, equivalent” means the quantity of a given greenhouse gas multiplied by its global
warming potential (GWP).

“CO, offset allowance” means a CO, allowance that is awarded to the sponsor of a CO,
emissions offset project pursuant to 10.7 of this regulation and is subject to the relevant
compliance deduction limitations of 6.5.1.3 of this regulation.



“Eligible biomass” means eligible biomass includes sustainably harvested woody and
herbaceous fuel sources that are available on a renewable or recurring basis (excluding old-
growth timber), including dedicated energy crops and trees, agricultural food and feed crop
residues, aquatic plants, unadulterated wood and wood residues, animal wastes, other clean
organic wastes not mixed with other solid wastes, biogas, and other neat liquid biofuels
derived from such fuel sources. Sustainably harvested will be determined by the Department.

“Energy conservation measure (ECM) or energy efficiency measure (EEM)” means a
set of activities designed to increase the energy efficiency of a building or improve the
management of energy demand. An ECM/EEM may involve one or more of the following:
physical changes to facility equipment, modifications to a building, revisions to operating and
maintenance procedures, software changes, or new means of training or managing users of
the building or operations and maintenance staff.

“Energy performance” means a measure of the relative energy efficiency of a building,
building equipment, or building components, as measured by the amount of energy required
to provide building services. For building equipment and components, a relative measure of
the impact of equipment or components on building energy usage.

“Energy services” means a provision of useful services to building occupants, such as
heating and hot water, cooling, and lighting.

“Excess emissions” means any tonnage of CO, emitted by a CO, budget source during a
control period that exceeds the CO, budget emissions limitation for the source.

“Fossil fuel” means natural gas, petroleum, coal, or any form of solid, liquid, or gaseous fuel
derived from such material.



concentration (as applicable), in a manner consistent with 40 CFR 75 and 8.0 of this
regulation. The following systems are types of continuous emissions monitoring systems
required under 8.0 of this regulation.

(1) A flow monitoring system, consisting of a stack flow rate monitor and an
automated data acquisition and handling system and providing a permanent,
continuous record of stack gas volumetric flow rate, in standard cubic feet per hour
(scfh);

(2) A nitrogen oxides emissions rate (or NOx-diluent) monitoring system, consisting
of a NOy pollutant concentration monitor, a diluent gas (CO, or O,) monitor, and an
automated data acquisition and handling system and providing a permanent,
continuous record of NOx concentration, in parts per million (ppm), diluent gas
concentration, in percent CO, or O,; and NOx emissions rate, in pounds per million
British thermal units (Ib/MMBtu); )

(3) A moisture monitoring system, as defined in 40 CFR 75.11(b)(2) and providing a
permanent, continuous record of the stack gas moisture content, in percent H,O;

(4) A carbon dioxide monitoring system, consisting of a CO, pollutant concentration
monitor (or an oxygen monitor plus suitable mathematical equations from which the
CO; concentration is derived) and an automated data acquisition and handling
system and providing a permanent, continuous record of CO, emissions, in percent
CO,; and :

(5) An oxygen monitoring system, consisting of an O, concentration monitor and an
automated data acquisition and handling system and providing a permanent,
continuous record of O,, in percent O..

“Control period” means a three-calendar-year time period unless-extendad-io-four-years
upen-accurrence-of a-slape-lwo-irigger-event. The first control period is from January 1, 2009
to December 31, 2011, inclusive. provided-i-a-stage-two-tgger-event cspurs-during the-first
sonirsl-periad, then-the-fisst conirel pedad-will be-exiended-ons-yesr-to Decsrmber-34-2042
inglusive. Each subsequent sequential three-calendar-year period is a separate control period
that-is-subjeet-to-ong-one-year-exension upon occurence-of a-stage twe tlgger event-during
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“Cooperating Regulatory Agency” means a regulatory agency in a state or United States
jurisdiction that is not a participating state that has entered into a memorandum of
understanding with the appropriate regulatory agencies of all participating states to carry out
certain obligations relative to CO, emissions offset projects in that state or United States
jurisdiction, including but not limited to the obligation to perform audits of offset project sites,
and report violations of this regulation.

“Delaware Auction Account” means an account administered by the Department of Natural
Resources and Environmental Control or its agent for purposes of auctioning CO,
allowances.

“Department” means the State of Delaware Department of Natural Resources and
Environmental Control.



“Independent verifier” means an individual that has been approved by the Department or
its agent to conduct verification activities.
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“Life-of-the-unit contractual arrangement” means a unit participation power sales
agreement under which a customer reserves, or is entitled to receive, a specified amount or
percentage of nameplate capacity and/or associated energy from any specified unit pursuant
to a contract:

(1) For the life of the unit;

(2) For a cumulative term of no less than 25 years, including contracts that permit an
election for early termination; or

(3) For a period equal to or greater than 20 years or 70 percent of the economic
useful life of the unit determined as of the time the unit is built, with option rights
to purchase or release some portion of the nameplate capacity and associated
energy generated by the unit at the end of the period.

104 ER-MIsinE ay-cortro!

“Market penetration rate” means a measure of the diffusion of a technology, product, or
practice in a defined market, as represented by the percentage of annual sales for a product
or practice, or as a percentage of the existing installed stock for a product or category of
products, or as the percentage of existing installed stock that utilizes a practice. The
Department may determine an appropriate market definition and market penetration metric
for a category of technology, product or practice, and may issue guidance specifying the
technologies, products or practices that meet a specified market penetration rate.

“Maximum design heat input” means the ability of a unit to combust a stated maximum
amount of fuel per hour on a steady state basis, as determined by the physical design and
physical characteristics of the unit.

“Maximum potential hourly heat input” means an hourly heat input used for reporting
purposes when a unit lacks certified monitors to report heat input. If the unit intends to use
appendix D of 40 CFR 75 to report heat input, this value should be calculated, in accordance
with 40 CFR 75, using the maximum fuel flow rate and the maximum gross calorific value. If
the unit intends to use a flow monitor and a diluent gas monitor, this value should be
reported, in accordance with 40 CFR 75, using the maximum potential flow rate and either
the maximum carbon dioxide concentration (in percent CO,;) or the minimum oxygen
concentration (in percent O5).

2.00. Each cal
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“Monitoring system” means any monitoring system that meets the requirements of 8.0 of
this regulation, including continuous emissions monitoring system, an accepted monitoring
system, or an alternative monitoring system.
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“Fossil fuel-fired” means:

(1) With regard to a unit that commenced operation prior to January 1, 2005, the
combustion of fossil fuel, alone or in combination with any other fuel, where the
fossil fuel combusted comprises, or is projected to comprise, more than 50
percent of the annual heat input on a Btu basis during any year.

{2) With regard to a unit that commences operation on or after January 1, 2005, the
combustion of fossil fuel, alone or in combination with any other fuel, where the
fossil fuel combusted comprises, or is projected to comprise, more than 5 percent
of the annual heat input on a Btu basis during any year.

“Furnace” means a self-contained, indirect-fired appliance that supplies heated air to a
residential building through ducts to conditioned spaces and that has a heat input rate of less
than 225,000 Btu/hr. May apply to a furnace that meets the above heat input rate criteria and
is installed in a building.

“General account” means a CO, Allowance Tracking System account, established under
6.0, that is not a compliance account.

“Global warming potential (GWP)” means a measure of the radiative efficiency (heat-
absorbing ability) of a particular gas relative to that of carbon dioxide (CO,) after taking into
account the decay rate of each gas (the amount removed from the atmosphere over a given
number of years) relative to that of CO,. Global warming potentials used in this Regulation
are consistent with the values used in the Intergovernmental Panel on Climate Change,
Fourth Assessment Report.

“Gross generation” means the electrical output.(in MWe) at the terminals of the generator.
“HVAC system” means the system or systems that provide, either collectively or individually,

heating, ventilation, or air conditioning to a building, including the equipment, distribution
network, and terminals.
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“Passive solar” means a combination of building design features and building components
that utilize solar energy to reduce or eliminate the need for mechanical heating and cooling
and daytime artificial lighting.
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“Project commencement” means for an offset project involving physical construction, other
work at an offset project site, or installation of equipment or materials, the date of the
beginning of such activity. For an offset project that involves the implementation of a
management activity or protocol, the date on which such activity is first implemented or such
protocol first utilized. For zn offsel project involving  reforesiation, ;mmmeﬁ forest

ate specifiad In_sec tion 3.2 of the forest offsel

protocol.

“Public Benefit Purpose” shall mean purposes including the promotion of energy efficiency,
the mitigation of electricity ratepayer impacts attributable to RGGI, the promotion of
distributed renewable or non-carbon-emitting energy technologies, the stimulation and reward
of investment in the development of innovative carbon emissions abatement technologies
with significant carbon reduction potential, and funding of the administration of the Program
established by Title 7, Chapter 60.

“Receive or receipt of” means when referring to the Department or its agent, to come into
possession of a document, information, or correspondence (whether sent in writing or by
authorized electronic transmission), as indicated in an official correspondence log, or by a
notation made on the document, information, or correspondence, by the Department or its
agent in the regular course of business.

“Recordation, record, or recorded” means with regard to CO, allowances, the movement
of CO, allowances by the Department or its agent from one CO, Allowance Tracking System
account to another, for purposes of allocation, transfer, or deduction.

S“Reserve Price” means the minimum acceplable price for each CO, allowance in a specific

auction. The reserve price st an auction is sither the minimum reserve Qrce or the CCR
triguer price, a8 saemfted_zn 4.0 of this regulgtion

“Regional-type anaerobic digester” means an anaerobic digester using feedstock from
more than one agricultural operation, or importing feedstock from more than one agricultural
operation. Also commonly referred to as a “community digester” or “centralized digester.”

“Reporting Pericd” means the period of fime covered in by forest offset project daia report
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“Renewable portfolio standard” means a statutory or regulatory requirement that a load-
serving entity provide a certain portion of the electricity it supplies to its customers from
renewable energy sources, or any other statutory or regulatory requirement that a certain
portion of electricity supplied to the electricity grid be generated from renewable energy
sources.



“Nameplate capacity” means the maximum electrical output (in MWe) that a generator can
sustain over a specified period of time when not restricted by seasonal or other de-ratings as
measured in accordance with the United States Department of Energy standards.

“Non-CO; budget unit” means a unit that does not meet the applicability criteria of 1.2 of
this regulation.

“Non-census water” means streams, sloughs, estuaries, and canals more than 120 feet and
less than 1/8 of a mile wide. Lakes, reservoirs, and ponds one (1) to 40 acres in size.

"Offset project” means an offset project includes all equipment, materials, items, or actions
directly related to the reduction of CO, equivalent emissions or the sequestration of carbon
specified in a consistency application submitted pursuant to 10.4 of this regulation.
Equipment, materials, items, or actions unrelated to an offset project reduction of CO,
equivalent emissions or the sequestration of carbon, but occurring at a location where an
offset project occurs, shall not be considered part of an offset project, unless specified at 10.5
of this regulation.

“On-site combustion” means the combustion of fossil fuel at a building to provide building
services, such as heating, hot water, or electricity.

“Operator” means any person who operates, controls, or supervises a CO, budget unit or a
CO, budget source and shall include, but not be limited to, any holding company, utility
system, or plant manager of such a unit or source.

“Owner” means any of the following persons:
(1) Any holder of any portion of the legal or equitable title in a CO, budget unit; or

(2) Any holder of a leasehold interest in a CO, budget unit, other than a passive
lessor, or a person who has an equitable interest through such lessor, whose
rental payments are not based, either directly or indirectly, upon the revenues or
income from the CO, budget unit; or

(3) Any purchaser of power from a CO, budget unit under a life-of-the-unit
contractual arrangement In which the purchaser controls the dispatch of the unit;
or

(4) With respect to any general account, any person who has an ownership interest
with respect to the CO, allowances held in the general account and who is
subject to the binding agreement for the CO, authorized account representative
to represent that person's ownership interest with respect to the CO, allowances.

“Participating state” means a state that has established a corresponding regulation as part
of the CO, Budget Trading Program.
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“State” means a State, the District of Columbia, the Commonwealth of Puerto Rico, the
Virgin Islands, Guam, and American Samoa and includes the Commonwealth of the Northern
Mariana Islands.

"Sfate of [)elwnro s CO, Budget Trading Program adjusted budget” means The State of
: daet Trading Program adjusted budget is Ll_f_.i.{..l_r_'lIl‘IOfl in_accordance with
nnual amount of CO; tons aveilable in the State of Delaware for
yeation year, in accordance with the CO Budgst Trading Program.,
ated to project sponsars and CO; CCR allowances offered for
ale In_art _{.nar. ate from _and additional to C O aﬁicwances allocated from the
Slate of Delaware's CO, Budaet Trading Program adjustad budget.

“State of Delaware CO, Budget Trading Program Base Budget” means the annual
amount of CO, tons available in the State of Delaware for allocation in a given allocation
year, in accordance with the CO, Budget Trading Program. CO, offset and eardy-redustion
allowances allocated to project sponsors are separate from and additional to CO,, allowances
allocated from the State of Delaware CO, Budget Trading Program Base Budget.

“Submit or serve” means to send or transmit a document, information, or correspondence
to the person specified in accordance with the applicable regulation:

(1) in person;
(2) by United States Postal Service; or
(3) by other means of dispatch or transmission and delivery.

Compliance with any “submission,” “service,” or “mailing” deadline shall be determined by the
date of dispatch, transmission, or mailing and not the date of receipt.

“SF6-containing operating equipment” means any equipment used for the transmission
and distribution of electricity that contains SFe.



“Residential building” means a low-rise residential building to which the provisions of
ANSI/ASHRAE/ IESNA Standard 90.1-2010: “Energy Standard for Buildings Except Low-Rise
Residential Buildings” and American Society of Heating, Refrigerating and Air-Conditioning
Engineers, Inc., ANSI/ASHRAE/IESNA Addenda a, b, ¢, d, e, f, g, h,i,j, k, I,m,n,0,p, 1.5t
u, v, x, and ak, Supplement to ANSI/ASHRAE/IESNA Standard 90.1-2004:"Energy Standard
for Buildings Except Low-Rise Residential Buildings, 2006" do not apply. Includes single
family homes, multifamily structures of three stories or fewer above grade, and manufactured
homes (modular and mobile).

atmosphere due y intentio

“Serial number” means when referring to CO, allowances, the unique identification number
assigned to each CO; allowance by the Department or its agent under 6.4.5 of this regulation.

“Single Round Sealed-Bid Uniform Price Auction” means a single round sealed-bid
uniform price auction format, under which bidders may submit multiple bids at different prices;
the price paid by all awarded bidders will be uniform and equal to the highest rejected bid
price.

“Source” means any governmental, institutional, commercial, or industrial structure,
installation, plant, building, or facility that emits or has the potential to emit any air pollutant. A
“source,” including a “source” with multiple units, shall be considered a single “facility.”
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1.4

1.5

Measurements, abbreviations and acronyms.
Measurements, abbreviations, and acronyms used in this regulation are defined as

follows:

1.4.1  ANSI - American National Standards Institute.

142 ASHRAE - American Society of Heating, Refrigerating and Air-Conditioner
Engineers.

1.4.3 CO,-carbon dioxide.

144 "CO.e” - CO.e means carbon dioxide equivalent.

1.4.5 hr-hour.

1.46 |ESNA - lluminating Engineering Society of North America.

1.4.7 Ib-pounds.

148 MWe-megawatt electrical.

1.4.9 RESNET-Residential Energy Service Network

Standard requirements.

1.51

Permit requirements.

1.5.1.1 The CO, authorized account representative of each CO, budget source required

to have an operating permit pursuant to Regulation 1102, 1130 and 1147 of this
Title and each .0, hudget unit required to have an operating permit pursuant to
Regulation 1102, 1130 and 1147 of this Title shall:

1.5.1.1.1  Submit to the Department a complete CO, budget permit application
under 3.3 of this regulation in accordance with the deadlines specified in
3.2 of this regulation; and

1.5.1.1.2 Submit in a timely manner any supplemental information that the
Department determines is necessary in order to review the CO; budget
permit application and issue or deny a CO, budget permit.

1.5.1.2 The owners and operators of each CO, budget source required to have an
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operating permit pursuant to DE Regulations 1102, 1130 and 1147 of this Title
and each CO, budget unit required to have an operating permit pursuant DE
Regulations 1102, 1130 and 1147 of this Title for the source shall have a CO,
budget permit and operate the CO, budget source and the CO, budget unit at the
source in compliance with such CO, budget permit.

Monitoring requirements.



“System benefit fund” means any fund collected directly from retail electricity or natural gas
ratepayers.

“Ton or tonnage” means any “short ton”, or 2,000 pounds. For the purpose of determining
compllance with the CO, reqwrements of 1.5.3 of this regulation, total tons for a control
period 2 :zch interim _control period shall be calculated as the sum of all recorded hourly
emissions (or the tonnage equwalent of the recorded hourly emissions rates) in accordance
with 8.0 of this regulation, with any remaining fraction of a ton equal to or greater than 0.50
ton deemed to equal one ton and any fraction of a ton less than 0.50 ton deemed to equal
zero tons. A short ton is equal to 0.9072 metric tons.

“Total solids” means total solids are the total of all solids in a sample. They include the total
suspended solids, total dissolved solids, and volatile suspended solids.

“Transmission and/or distribution entity” means the assets and equipment used to
transmit and distribute electricity from an electric generator to the electrical load of a
customer. Includes all related assets and equipment located within the service territory of the
entity, defined as the service territory of a load-serving entity specified by the applicable state
regulatory agency.

“Twelve month period” means a period of twelve consecutive months determined on a
rolling basis where a new twelve month period begins on the first day of each calendar
month.

Ginaily

“Unit” means a fossil fuel-fired stationary boiler, combustion turbine, or combined cycle
system.

“Unit operating day” means a calendar day in which a unit combusts any fuel.

have been made availabis for sals in
L byt net sold.

“Verification” means the verification by an independent verifier that certain parts of a CO,
emissions offset project consistency application and/or measurement, monitoring or
verification report conforms to the requirements of this regulation.

“Volatile solids” means the fraction of total solids that is comprised primarily of organic
matter.

“Whole-building energy performance” means the overall energy performance of a
building, taking into account the integrated impact on energy usage of all building
components and systems.

“Whole-building retrofit” means any building project that involves the replacement of more
than one building system, or set of building components, and also requires a building permit.

"Zero net energy building” means a building designed to produce as much energy, using
renewable energy sources, as the building is projected to use, as measured on an annual
basis.
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permit or any provision of law shall be construed to limit the authority of the
Department or a participating state to terminate or limit such authorization.

+.5:37-1.5.3.9 A CO,allowance under the CO, B udget Trading Program does not
constitute a property right.

Excess emissions requirements. The owners and operators of a CO, budget source

that has excess emissions in any control period or excess interirn emissigns for any

irterim_control b

eriod shall:

1.5.4.1 Forfeit the CO, allowances required for deduction under 6.5.4.1 of this regulation,
provided CO, offset allowances may not be used to cover any part of such
excess emissions; and

1.5.4.2 Pay any fine, penalty, or assessment or comply with any other remedy imposed
under 6.5.4.2 of this regulation.

Recordkeeping and reporting requirements.

1.5.5.1 Unless otherwise provided, the owners and operators of the CO, budget source
and each CO, budget unit at the source shall keep on site at the source each of
the following documents for a period of 10 years from the date the document is
created. This period may be extended for cause, at any time prior to the end of
10 years, in writing by the Department.

1.5.5.1.1

1.55.1.2

15513

15514

The account certificate of representation for the CO, authorized account
representative for the source and each CO, budget unit at the source and
all documents that demonstrate the truth of the statements in the account
certificate of representation, in accordance with 2.4 of this regulation,
provided that the certificate and documents shall be retained on site at the
source beyond such 10-year period until such documents are superseded
because of the submission of a new account certificate of representation
changing the CO, authorized account representative.

All emissions monitoring information, in accordance with 8.0 of this
regulation and 40 CFR 75.57.

Copies of all reports, compliance certifications, and other submissions and
all records made or required under the CO, Budget Trading Program.

Copies of all documents used to complete a CO, budget permit
application and any other submission under the CO, Budget Trading
Program or to demonstrate compliance with the requirements of the CO,
Budget Trading Program.

1.5.5.2 The CO, authorized account representative of a CO, budget source and each
CO, budget unit at the source shall submit the reports and compliance
certifications required under the CO, Budget Trading Program, including those
under 4.0 of this regulation.

Liability.



1.5.2.1 The owners and operators and, to the extent applicable, the CO, authorized
account representative of each CO, budget source and each CO, budget unit at
the source shall comply with the monitoring requirements of 8.0 of this regulation.

1.5.2.2 The emissions measurements recorded and reported in accordance with 8.0 of
this regulation shall be used to determine compliance by the unit with the CO,
requirements under 1.5.3 of this regulation.

1.56.3 CO;requirements.

1.5.3.1 The owners and operators of each CO, budget source and each CO, budget unit
at the source shall hold CO, allowances available for compliance deductions
under 6.5 of this regulation, as of the CO, allowance transfer deadline, in the
source’s compliance account in an amount not less than the total CO, emlssmns
for the control period from all COz budget unlts at the source, |
allowances deducted {o meet the requirements of 1.5.3.2 with re:

‘‘‘‘ spect i'r’ie
previous twa interim control parc .'_i:-'._,, as determlned in accordance with 6. 0 and
8.0 of this regulation.

1.5.3.2 The owners and operators of each CO» budget sou
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4-6:3:2-1.%.3.3Each ton of CO, emitted in excess of the CO, budget emissions limitation
for a control period shall constitute a separate violation of this Regulation and
applicable state law.

Fart anad apg ]||

4-5-3-3-1.8,3.5-A CO, budget unit shall be subject to the requirements under 1.5.3.1 of
this regulation starting on the later, of January 1, 2009 or the date on which the
unit commences operation.

446:3:4-1.5.3.6-CO, allowances shall be held in, deducted from, or transferred among
CO, Allowance Tracking System accounts in accordance with 5.0, 6.0, and 7.0,
and 10.7 of this regulation.

requnrements under 1.5.3.1 or 1.5.3.2 of this regulatlon for a control period or

1im control_period that ends prior to the year for which the CO, allowance was
aIIocated A COz offset allowance shall not be deducted, in order to comply with
the requirements under 1.5.3.1 oy 1532 of this regulation, beyond the
applicable percent limitations set out in 6 5.1.3 of this regulation.

+5:346-1.5.3.8 A CO, allowance under the CO, Budget Trading Program is a limited
authorization by the Department or a participating state to emit one ton of CO; in
accordance with the CO, Budget Trading Program. No provision of the CO,
Budget Trading Program, the CO, budget permit application, or the CO, budget
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The CO, authorized account representative of the CO, budget source shall be selected
by an agreement binding on the owners and operators of the source and all CO, budget
units at the source.

Upon receipt by the Department or its agent of a complete account certificate of
representation under 2.4 of this regulation, the CO, authorized account representative of
the source shall represent and, by his or her representations, actions, inactions, or
submissions, legally bind each owner and operator of the CO, budget source
represented and each CO, budget unit at the source in all matters pertaining to the CO,
Budget Trading Program, notwithstanding any agreement between the CO, authorized
account representative and such owners and operators. The owners and operators shall
be bound by any decision or order issued to the CO, authorized account representative
by the Department or a court regarding the source or unit.

No CO, budget permit shall be issued, and no CO, Allowance Tracking System account
shall be established for a CO, budget source, until the Department or its agent has
received a complete account certificate of representation under 2.4 of this regulation for a
CO, authorized account representative of the source and the CO, budget units at the
source.

Each submission under the CO, Budget Trading Program shall be submitted, signed, and
certified by the CO, authorized account representative for each CO, budget source on
behalf of which the submission is made. Each such submission shall include the following
certification statement by the CO, authorized account representative:

“I am authorized to make this submission on behalf of the owners and operators
of the CO, budget sources or CO, budget units for which the submission is
made. | certify under penalty of law that | have personally examined, and am
familiar with, the statements and information submitted in this document and all
jts attachments. Based on my inquiry of those individuals with primary
responsibility for obtaining the information, | certify that the statements and
information are to the best of my knowledge and belief true, accurale, and
complete. | am aware that there are significant penalties for submitting false
statements and information or omitting required statements and information,
including the possibility of fine or imprisonment.”

The Department or its agent will accept or act on a submission made on behaif of owners
or operators of a CO, budget source or a CO, budget unit only if the submission has
been made, signed, and certified in accordance with 2.1.5 of this regulation.

22 Alternate CO, authorized account representative.

221

222

An account certificate of representation may designate one and only one alternate CO,
authorized account representative who may act on behalf of the CO, authorized account
representative. The agreement by which the alternate CO, authorized account
representative is selected shall include a procedure for authorizing the alternate CO;
authorized account representative to act in lieu of the CO, authorized account
representative.

Upon receipt by the Department or its agent of a complete account certificate of
representation under 2.4 of this regulation, any representation, action, inaction, or
submission by the alternate CO, authorized account representative shall be deemed to



1.5.6.1 No permit revision shall excuse any violation of the requirements of the CO,

Budget Trading Program that occurs prior to the date that the revision takes
effect.

1.5.6.2 Any provision of the CO, Budget Trading Program that applies to a CO, budget

source (including a provision applicable to the CO, authorized account
representative of a CO, bu dget source) shall also apply to the owners and
operators of such source and of the CO, budget units at the source.

1.5.6.3 Any provision of the CO, Budget Trading Program that applies to a CO, budget
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unit (including a provision applicable to the CO, authorized account
representative of a CO, budget unit) shall also apply to the owners and operators
of such unit.

Effect on other authorities

No provision of the CO, Budget Trading Program, a CO, budget permit application, or a
CO; budget permit, shall be construed as exempting or excluding the owners and
operators and, to the extent applicable, the CO, authorized account representative of a
CO; budget source or CO, budget unit from compliance with any other provisions of
applicable State and federal law and regulations.

1.6 Computation of time.

1.6.1

1.6.2

1.6.3

Unless otherwise stated, any time period scheduled, under the CO, Budget Trading
Program, to begin on the occurrence of an act or event shall begin on the day the act or
event occurs.

Unless otherwise stated, any time period scheduled, under the CO, Budget Trading
Program, to begin before the occurrence of an act or event shall be computed so that the
period ends the day before the act or event occurs.

Unless otherwise stated, if the final day of any time period, under the CO, Bud get
Trading Program, falls on a weekend or a State of Delaware or Federal holiday, the time
period shall be extended to the next business day.

1.7 Severability.
If any provision of this Regulation, or its application to any particular person or circumstances,
is held invalid, the remainder of this Regulation, and the application thereof to other persons
or circumstances, shall not be affected thereby.

16 DE Reg. 994 (03/01/13)

11/11/08
CO; Authorized Account Representative for CO, Budget Sources

2.0

2.1 Authorization and responsibilities of the CO, authorized account representative.

211

Except as provided under 2.2 of this reguiation, each CO, budget source, including all
CO, budget units at the source, shall have one and only one CO, authorized account
representative, with regard to all matters under the CO, Budget Trading Program
concerning the source or any CO, budget unit at the source.



2411 Identification of the CO, budget source and each CO, budget unit at the source

for which the account certificate of representation is submitted;

2412 the name, address, e-mail address, telephone number, and facsimile

transmission number of the CO, au thorized account representative and any
alternate CO, authorized account representative;

2413 A list of the owners and operators of the CO, budget source and of each CO,

budget unit at the source;

2414 The foliowing certification statement by the CO, authorized account

representative and any alternate CO, authorized account representative:

“| certify that | was selected as the CO, authorized account representative or
alternate CO, authorized account representative, as applicable, by an agreement
binding on the owners and operators of the CO, budget source and each CO;
budget unit at the source. | certify that | have all the necessary authority to carry
out my duties and responsibilities under the CO, Budget Trading Program on
behalf of the owners and operators of the CO, budget source and of each CO;
budget unit at the source and that each such owner and operator shall be fully
bound by my representations, actions, inactions, or submissions and by any
decision or order issued to me by the Department or a court regarding the source
or unit.”; and

2415 The signature of the CO, authorized account representative and any alternate

242

CO, authorized account representative and the dates signed.

Unless otherwise required by the Department or its agent, documents of agreement
referred to in the account certificate of representation shall not be submitted to the
Department or its agent. Neither the Department nor its agent shall be under any
obligation to review or evaluate the sufficiency of such documents, if submitted.

25 Objections concerning the CO, authorized account representative.
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Once a complete account certificate of representation under 2.4 of this regulation has
been submitted and received, the Department and its agent will rely on the account
certificate of representation unless and until the Department or its agent receives a
superseding complete account certificate of representation under 2.4 of this regulation.

Except as provided in 2.31 or 2.3.2 of this regulation, no objection or other
communication submitted to the Department or its agent concerning the authorization, or
any representation, action, inaction, or submission of the CO; authorized account
representative shall affect any representation, action, inaction, or submission of the CO,
authorized account representative or the finality of any decision or order by the
Department or its agent under the CO, Budget Trading Program.

Neither the Department nor its agent will adjudicate any private legal dispute concerning
the authorization or any representation, action, inaction, or submission of any CO,
authorized account representative, including private legal disputes concerning the
proceeds of CO, allowance transfers.

26 Delegation by CO, authorized account representative and alternate CO, authorized account
representative.
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be a representation, action, inaction, or submission by the CO, authorized account
representative.

Except in 2.1.1, 2.3, 2.4, and 6.2 of this regulation, whenever the term “CO, authorized
account representative” is used in this regulation, the term shall be construed to include
the alternate CO, authorized account representative.

23 Changing the CO, authorized account representative and the alternate CO, authorized
account representative; changes in the owners and operators.

2.31

232

233

Changing the CO, authorized account representative. The CO, authorized account
representative may be changed at any time upon receipt by the Department or its agent
of a superseding complete account certificate of representation under 2.4 of this
regulation. Notwithstanding any such change, all representations, actions, inactions, and
submissions by the previous CO, authorized account representative or alternate CO,
authorized account representative prior to the time and date when the Department or its
agent receives the superseding account certificate of representation shall be binding on
the new CO, authorized account representative and the owners and operators of the CO,
budget source and the CO, budget units at the source.

Changing the alternate CO, authorized account representative. The alternate CO,
authorized account representative may be changed at any time upon receipt by the
Department or its agent of a superseding complete account certificate of representation
under 2.4 of this regulation. Notwithstanding any such change, all representations,
actions, inactions, and submissions by the previous or alternate CO, authorized account
representative or alternate CO, authorized account representative prior to the time and
date when the Department or its agent receives the superseding account certificate of
representation shall be binding on the new alternate CO, authorized account
representative and the owners and operators of the CO, budget source and the CO,
budget units at the source.

Changes in the owners and operators.

2331 In the event a new owner or operator of a CO, budget source or a CO, budget

unit is not included in the list of owners and operators submitted in the account
certificate of representation, such new owner or operator shall be deemed to be
subject to and bound by the account certificate of representation, the
representations, actions, inactions, and submissions of the CO, authorized
account representative and any alternate CO, authorized account representative
of the source or unit, and the decisions, orders, actions, and inactions of the
Department, as if the new owner or operator were included in such list.

2332 Within 30 days following any change in the owners and operators of a CO,

budget source or a CO, budget unit, including the addition of a new owner or
operator, the CO, authorized account representative or alternate CO, authorized
account representative shall submit a revision to the account certificate of
representation amending the list of owners and operators to include the change.

2.4 Account certificate of representation.

2.41

A complete account certificate of representation for a CO, authorized account
representative or an alternate CO, authorized account representative shall include the
following elements in a format prescribed by the Department or its agent:



representative or alternate CO, authorized account representative submitting such notice
of delegation.

11/11/08
3.0 Permits
3.1 General CO, budget permit requirements.

311 Each CO, budget source must have a permit issued by the Department pursuant to
Regulations 1102, 1130 and 1147.

3.12 Each CO, budget permit shall contain all applicable CO, Budget Trading Program
requirements and shall be a complete and distinguishable portion of the permit under
3.1.1 of this regulation.

3.2 Submission of CO, budget permit applications.
For any CO, bu dget source, the CO, authorized account representative shall submit a
complete CO, budget permit application under 3.3 of this regulation covering such CO,
budget source to the Department by the later of January 1, 2009 or 12 months before the
date on which the CO, budget source, or a new unit at the source, commences operation.

3.3 Information requirements for CO, budget permit applications.

331 A complete CO, budget permit application shall include the following elements
concerning the CO, budget source for which the application is submitted, in a format
prescribed by the Department:

3.31.1 Identification of the CO, budget source, including plant name and the ORIS
(Office of Regulatory Information Systems) or facility code assigned to the source
by the Energy Information Administration of the United States Department of
Energy, if applicable;

3.3.1.2 identification of each CO, budget unit at the CO, budget source; and

3.3.1.3 the standard requirements under 1.5 of this regulation.

144388 xxfx/13
4.0 Compliance Certification

4.1 Compliance certification report.

41.1 Applicability and deadline. For each control period in which a CO, budget source is
subject to the CO, requirements of 1.5.3 of this regulation, the CO, authorized account
representative of the source shall submit to the Department by the March 1 following the
relevant control penod a compllance certlﬂcatlon report :
is nol required as part of the compliance ebligaf during

A compliance cerdification repoit

an interim contrel period.

412 Contents of report. The CO, authorized account representative shall include in the
compliance certification report under 4.1.1 of this regulation the following elements, in a
format prescribed by the Department:



2.6.1

26.2

263

A CO, authorized account representative may delegate, to one or more natural persons,
his or her authority to make an electronic submission to the Department or its agent
under this regulation.

An alternate CO, authorized account representative may delegate, to one or more natural
persons, his or her authority to make an electronic submission to the Department or its
agent under this regulation.

In order to delegate authority to make an electronic submission to the Department or its
agent in accordance with 2.6.1 and 2.6.2 of this regulation, the CO, authorized account
representative or alternate CO, authorized account representative, as appropriate, must
submit to the Department or its agent a notice of delegation, in a format prescribed by the
Department that includes the following elements:

2.6.3.1 The name, address, e-mail address, telephone number, and facsimile

transmission number of such CO, authorized account representative or alternate
CO, authorized account representative;

2.6.3.2 The name, address, e-mail address, telephone number and facsimile

transmission number of each such natural person, herein referred to as the
“electronic submission agent”;

26.3.3 For each such natural person, a list of the type of electronic submissions under

2.6.1 or 2.6.2 of this regulation for which authority is delegated to him or her; and

26.34 The following certification statements by such CO, authorized account

264

26.5

representative or alternate CO, authorized account representative:

26.3.41 ‘I agree that any electronic submission to the Department or its agent that is
by a natural person identified in this notice of delegation and of a type listed
for such electronic submission agent in this notice of delegation and that is
made when | am a CO, authorized account representative or alternate CO,
authorized account representative, as appropriate, and before this notice of
delegation is superseded by another notice of delegation under CO, Budget
Trading Program shall be deemed to be an electronic submission by me.”

2.6.3.4.2  “Until this notice of delegation is superseded by another notice of delegation
under the CO, Budget Trading Program, | agree to maintain an e-mail
account and to notify the Department or its agent immediately of any change
in my e-mail address unless all delegation authority by me under the CO,
Budget Trading Program is terminated.”

A notice of delegation submitted under 2.6.3 of this regulation shall be effective, with
regard to the CO, authorized account representative or alternate CO, authorized account
representative identified in such notice, upon receipt of such notice by the Department or
its agent and until receipt by the Department or its agent of a superseding notice of
delegation by such CO, authorized account representative or alternate CO, authorized
account representative as appropriate. The superseding notice of delegation may replace
any previously identified electronic submission agent, add a new electronic submission
agent, or eliminate entirely any delegation of authority.

Any electronic submission covered by the certification in 2.6.3.4.1 of this regulation and
made in accordance with a notice of delegation effective under 2.6.4 of this regulation
shall be deemed to be an electronic submission by the CO, authorized account
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CO, Allowance Allocations

5.0

5.1

53

uxi13

State of Delaware CO, Trading Program base budget.

511 For the 2008 4hspugh 2014 allocation years, the State of Delaware CO, Trading Program
annual base budget is 4,064 687 ¥.5&5.757-tons.

51.2 For the 2015 allocation year, the State of Delaware CO, Trading Program annual base
budget is 3 963,069 7376782 tons.

5.1.3 For the 2016 allocation year, the State of Delaware CO, Trading Program annual base
budgetis 3.863.992-7,481.768 tons.

5.1.4 For the 2017 allocation year, the State of Delaware CO, Trading Program annual base
budget is 3.860,079 £,692.803 tons.

5.1.5 For the 2018 allocation year and-@ash susces mg slipcation year, the State of Delaware
CO, Trading Program annual base budget is 3,753, _I{ 5803808 tons.

£16  For 2049, the State of Delaware CO, Budget Trading Program base budoel 15
3,669 487 lons.

517  For 2020 and each susceeding calendar year, the State of Delaware CO, Budget Trading
Program base budget s 3,577 760 tons.

- Lhping-requiremenie-far LG allowanoe-clocatiens-

B2 A By-January-1-2008,-the .w';%cwl:-e%w»iraéf@r ate-the GO, clowanse-slioonlions-unter-5:3
ofibier gu{am:‘—furlhn 200820402014 and-2842-allecation years

52 of-each-yonr-therealte ,% Department-wil-aliocate

: dation-forthe-wllocalion yearthal-commensas-in-ihe
Ligthree erﬂ:_rake 'zsapphm sle-deadline for-allesation-undesthie-provision:
> Undistributed and Unsold CO; Allowances

521 The Depariment may retre undistributed CO, allowances ai the end of ¢ach contigl
period.
52.2 The Departiment may retire unsold CO, allowances at the end of each control period.

CO, allowance allocations.

5.3.1

General allocalions.
Beginning with 2014 CO, allowances, the Department or its agent shall auction 100% of
allowances available to Delaware.

Beginning-#ith-2060-CO2-allowant e, the-Desadment-or-its-ageni-shall-auction-80%of
showsnces-aveiable-to-Delaware-angd-al locate-40%-0-each ~appiicablo-unit-as-stated-by
Table—b-2—ar-5-3—of this “G‘{L![%{I-@f‘— -as—applicable—The—persentage—ef—allowances
Ak waoh-py-the-RDepardmentor-iis-agent shall inerease-by-8%- por-yea b-that-130%

of- Delaware's-gllowances-fos ‘7’“3/% stal be auctioned asyeflesied by Table -4




4121 Identification of the source and each CO, budget unit at the source;

4122 at the CO,; authorized account representative's option, the serial numbers of the

CO; allowances that are to be deducted from the source’s compliance account
under 6.5 of this regulation for the control period, including the serial numbers of
any CO, offset allowances that are to be deducted subject to the limitations of
6.5.1.3 of this regulation; and

4123 The compliance certification under 4.1.3 of this regulation.

413

Compliance certification. In the compliance certification report under 4.1 of this
regulation, the CO, authorized account representative shall certify, based on reasonable
inquiry of those persons with primary responsibility for operating the source and the CO,
budget units at the source in compliance with the CO, Budget Trading Program, whether
the source and each CO, budget unit at the source for which the compliance certification
is submitted was operated during the calendar years covered by the report in compliance
with the requirements of the CO, Budget Trading Program , including:

4131 Whether the source was operated in compliance with the CO, requirements of

1.5.3 of this regulation;

4132 whether the monitoring plan applicable to each unit at the source has been

maintained to reflect the actual operation and monitoring of the unit, and contains
all information necessary to attribute CO, emissions to the unit, in accordance
with 8.0 of this regulation;

4.1.3.3 whether all the CO, emissions from the units at the source were monitored or

accounted for through the missing data procedures and reported in the quarterly
monitoring reports, including whether conditional data were reported in the
quarterly reports in accordance with 8.0 of this regulation. If conditional data were
reported, the owner or operator shall indicate whether the status of all conditional
data has been resolved and all necessary quarterly report resubmissions have
been made;

4134 whether the facts that form the basis for certification under 8.0 of this regulation

of each monitor at each unit at the source, or for using an excepted monitoring
method or alternative monitoring method approved under 8.0 of this regulation, if
any, have changed; and

4135 if a change is required to be reported under 4.1.3.4 of this regulation, specify the

nature of the change, the reason for the change, when the change occurred, and
how the unit's compliance status was determined subsequent to the change,
including what method was used to determine emissions when a change
mandated the need for monilor recertification.

42 Department'’s action on compliance certifications.

421

422

The Department or its agent may review and conduct independent audits concerning any
compliance certification or any other submission under the CO, Budget Trading Program
and make appropriate adjustments of the information in the compliance certifications or
other submissions.

The Department or its agent may deduct CO, allowances from or transfer CO,
allowances to a source’s compliance account based on the information in the compliance
certifications or other submissions, as adjusted under 4.2.1 of this regulation.
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Year %e-buchioned Y%-Aliosated-to Unils
2060 B0% 455
2015 £8% 32%

#3414 R 24%

s Eie ] 845 18%

2093 B 8%

2044 460% 0%

53.2 Delaware Auction Allowances. The Department shall direct allowances in accordance
with Title 7, Chapter 60 to the Delaware Auction Account. Except for as provided by
5.3.4 of this regulation, the Department shall make available for auction 100 percent of
the allowances annually as described by 5.3.1 of this regulation for public benefit
purposes and as described by Title 7, Chapter 60.
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Cost Containment Reserve (CCR) allocation. The Department shall allocate CO, CCR

allowances, separate from and additional to the State of Defaware CO, Budget Trading
Program base budget set forth in section 5.1, to the State of Delaware Auction Account.

Department shall allocate CO, CCR allowances in the following manner:

53.4.1 The Department shall initially allocate 228823 CO, CCR alivwances for

calendar year 2014,

5342 On oy pefore January 1 of 2015 and each calendar year thereafier. the

Departmeri_shzil ailocate CO» CCR_allowanges in an amount egual fo
457 858 _minug the number of CO, COR sllowances thal remain in the Siate
of Delaware Auction Account at the end of the prior calendar vaar,

535  Firsl control period interim adiustment for banked alfowances. By January 15, 2014, the
Department_shall_determine the first control period interim adiusiment for banked
allowances quantity for allocation vears 2014 through 2020 by the following formula:
FCPIABA = {(FCPA/7) x {2013 State Budget/2013 Regional Budoet)
Where;
FCPIABA is the first control period interim adjustment for banked allowances guantity in
wns.
FCPA, first control period adiustment is the total quantity of allocation vear 2009, 2019,
and 2011 CO., allowances held in general and compliance acgourds. Including
compliance sccounts established pursuant o the CO, Budget Trading Program, but net
including accounts opened by participating_states. as reflected in the CO, Allowance
Tracking System (COATS) on January 1. 2014.
RS% is 2013 budaet divided by the 2013 regional budgel.

5.3.6  Second conirol period interim adjustiment for banked aflowances.  Cn March 17, 2014,

the Department shall determine the second control period interim adiustment for banked
allowances quantity the allocation vears 2015 through 2020 by the following formula:

SCPRIABA = ((SCPA — SCPE)/6) x (2013 State Budget/20132 Regional Budast)

Yihers!

SCPIABA is the second control period interim adjustment for banked silowances guantily
in fons,

SePA. second control period adjustment is the total quaniity of allocation year 2012 and
2013 GO, ghowances held in general snyd complance accounts, including compliance
accounts established pursuant to the CO. Budget Trading Program, bul not including
accounts opened by participating states, as reflected in the CO; Allowance Tracking
System (COATS: on Margh 17, 2014,

SCPE second control period emissions is the fotal guantity of 2012 and 2013 emissions
from all CO;, budget sources in all pariicipating states, reporled pursuant to CO, Budaet




§.3.5 0O, Allowances available for allocation. For asllcoation vears 2014 through 2020, the
State of Delaware CO, Budget Trading Proaram adijusted budaet shall be the maximum
numibet Qf allowances avai%abi@ ?or allocation in a given allocation vear, except for CO-

Sd-A—Litmited-industrisi-exampiion sol-aslde-aliosation-The-limifed-ind i&zsmal—exemplémw s&t-

aside-gliocation-will-consist-01-1,207.844-tons from-the- Siate-of-Deloware-C0, Budge:
Traging Megram- Budigel- %i fortrin-5. -oi-tbis—egulption-Far-sach-oenirol-pedad;
the-Deparmentwilldetormine CO - allowance-allocations-in-ascordance-with-the following
grosedures.

8.84--The-Depariment will-open-and-manage-a-general-ascount-for-the-imied-exemplion
set-aside-for-each-contrel parod-

5:34-2--Ao-ob-the-Janvary--t-that-is-after the- date-that-an-exemplion—under-1.2.2- 088
approval-lo-somply-vader-12.3-has-heen-granted.-for-eash-allosstion-vear-the
Depwriment-wil-relire- LG, -allowancesin-the-limited-ndusirisi-exemplion-set-
aside-genaral-assount

[
o
&
I
af
N

sr-retirameni-ot-alowances-purspant-io-6.3 102 o tihis-regulation-the Depardmaent
will-determing whe!her—any G- OWARsReE- —zemaéaméﬁ«-%he«%m% ingusiial
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se%as;de—auac,dﬂerfgenasar-am@um—tc the-somplizucs-assount-ot-eseh-G0,
budgst—sowrss—that—was—allosated-allowances—pursuant—n—8.3.90.9—¢f- his

regulation-using-the-following-methodelegy:

EHEERG- G0, udget unit G-sham—eﬂhe-{%gg—aumvaneewenmmmg«ﬁ wiha-dimited
industrial—exemplion—set-aside—genemi—aceount—=—Tolal b — B GWERGES
femaining-n-the-lrmied-industrial-exemption-set-aside-general-aseount-x-{the
wividual- GO -budget-units- GO -allowance-allocation detesnined-n-ascurdance
with-5.3-4-f 3?"‘%~¥%§1}«.&2«5%mm«@R@-St@l&@f-—gﬁé%}%m-%g Budget-Trading Program
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Trading Proaram as reflected in the GO, Allowance Tracking System (COATS) on March
17,2014,

RS% is 2013 budget divided by the 2013 regional budgst,

5.3.7 CC, Budge! Trading Program adjusted budgst 2014, The Department shall determing the
Slate of Delawere CO, Budget Trading Program adjusied budget for the 20714 aliogation
year by the following formula;

AB = BH -~ FOPIADA

Where:

AB is the State of Delaware CO» Budget Trading Program 2014 adjusted budget.

BB is the State of Delaware CO, Budget Trading Program 2014 base budget.

FCPIABA is the first control period interim adjustiment for banked allowances quantity.

CO, Budge! Trading Program adiusted budgets for 2015 through 2026, On April 15, 2014
the Department shall determine the State of Delaware CO, Budget Trading Program ad-
iusted budgets for the 2015 through 2820 ailocation years by the following formuia:

AB = BB - (FCPIABA + SCPIABA)

Where:

AB is the State of Delaware CO, Budget Trading Program adiusted budget.

83 is the Slate of Delaware CO, Budget Trading Program base budget.

FCPIABA is the first control period interim adjusiment for banked allowances.

SCPIABA is the second control interim adjustment for banked allowances.

5.3.8 After making the delerminations in 5.3.7 and 5.3.8, ihe Dapartment or its Agent will publish

ihe CO, frading program adiusted budgets for the 2014 through 2020 allocation years.
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P8 13
CO, Allowance Tracking System

6.0

6.1 CO, Allowance Tracking System accounts.

6.1.1  Nature and function of compliance accounts. Consistent with 6.2.1 of this regulation, the
Department or its agent will establish one compliance account for each CO, budget
source. Allocations of CO, allowances pursuant to 5.0 of this regulation and deductions
or transfers of CO, allowances pursuant to 4.2, 6.5, 6.7, or 7.0 of this regulation will be
recorded in the compliance accounts in accordance with this regulation.

6.1.2 Nature and function of general accounts. Consistent with 6.2.2 of this regulation, the
Department or its agent will establish, upon request, a general account for any person.
Transfers of CO, allowances pursuant to 7.0 of this regulation will be recorded in the
general account in accordance with this regulation.

6.2 Establishment of accounts.

6.2.1 Compliance accounts. Upon receipt of a complete account certificate of representation
under 2.4 of this regulation, the Department or its agent will establish a compliance
account for each CO, budget source for which the account certificate of representation
was submitted.

6.2.2 General accounts.

6.2.2.1

Application for general account. Any person may apply to open a general
account for the purpose of holding and transferring CO, allowances. An
application for a general account may designate one and only one CO;
authorized account representative and one and only one alternate CO,
authorized account representative who may act on behalf of the CO, authorized
account representative. The agreement by which the alternate CO, authorized
account representative is selected shall include a procedure for authorizing the
alternate CO, authorized account representative to act in lieu of the CO;
authorized account representative. A complete application for a general account
shall be submitted to the Department or its agent and shall include the following
elements in a format prescribed by the Department or its agent:

6.2.2.1.1 name, address, e-mail address, telephone number, and facsimile

transmission number of the CO, authorized account representative and any
alternate CO, authorized account representative;

6.22.1.2 at the option of the CO, authorized account representative, organization

name and type of organization;

6.2.2.1.3 a list of all persons subject to a binding agreement for the CO, authorized

account representative or any alternate CO, authorized account
representative to represent their ownership interest with respect to the CO,
allowances held in the general account;

62214 The following certification statement by the CO, authorized account

representative and any alternate CO, authorized account representative:
“| certify that | was selected as the CO, authorized account
representative or the CO, alternate authorized account representative,
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the general account. | certify under penalty of law that | have personally
examined, and am familiar with, the statements and information
submitted in this document and all its attachments. Based on my inquiry
of those individuals with primary responsibility for obtaining the
information, | certify that the statements and information are to the best
of my knowledge and belief true, accurate, and complete. | am aware
that there are significant penalties for submitting false statements and
information or omitting required statements and information, including the
possibility of fine or imprisonment.”

6.2.2.2.3 The Department or its agent will accept or act on a submission concerning
the general account only if the submission has been made, signed, and
certified in accordance with 6.2.2.2.2 of this regulation.
6223 Changing CO, authorized account representative and alternate CO; authorized

account representative; changes in persons with ownership interest.

6.2.2.31

62232

6.2.2.3.3

6.2.2.34

The CO, authorized account representative for a general account may be
changed at any time upon receipt by the Department or its agent of a
superseding complete application for a general account under 6.2.2.1 of this
regulation. Notwithstanding any such change, all representations, actions,
inactions, and submissions by the previous CO, authorized account
representative, or the previous alternate CO authorized account
representative, prior to the time and date when the Department or its agent
receives the superseding application for a general account shall be binding
on the new CO, authorized account representative and the persons with an
ownership interest with respect to the CO, allowances in the general
account.

The alternate CO, authorized account representative for a general account
may be changed at any time upon receipt by the Department or its agent of a
superseding complete application for a general account under 6.2.2.1 of this
regulation. Notwithstanding any such change, all representations, actions,
inactions, and submissions by the previous CO, authorized account
representative, or the previous alternate CO, authorized account
representative, prior to the time and date when the Department or its agent
receives the superseding application for a general account shall be binding
on the new alternate CO, authorized account representative and the persons
with an ownership interest with respect to the CO, allowances in the general
account.

In the event a new person having an ownership interest with respect to CO,
allowances in the generail account is not included in the list of such persons
in the application for a general account, such new person shall be deemed to
be subject to and bound by the application for a general account, the
representations, actions, inactions, and submissions of the CO, authorized
account representative and any alternate CO, authorized account
representative, and the decisions, orders, actions, and inactions of the
Department or its agent, as if the new person were included in such list.

Within 30 days following any change in the persons having an ownership
interest with respect to CO; allowances in the general account, including the
addition or deletion of persons, the CO, authorized account representative or
any alternate CO, authorized account representative shall submit a revision



6.22.15

62216

as applicable, by an agreement that is binding on all persons who have
an ownership interest with respect fo CO, allowances held in the general
account. | certify that | have all the necessary authority to carry out my
duties and responsibilities under the CO, Budget Trading Program on
behalf of such persons and that each such person shall be fully bound by
my representations, actions, inactions, or submissions and by any order
or decision issued to me by the Department or its agent or a court
regarding the general account.”,

The signature of the CO, authorized account representative and any
alternate CO, authorized account representative and the dates signed; and

Unless otherwise required by the Department or its agent, documents of
agreement referred to in the application for a general account shall not be
submitted to the Department or its agent. Neither the Department nor its
agent shall be under any obligation to review or evaluate the sufficiency of
such documents, if submitted.

6.22.2 Authorization of CO, authorized account representative.

6.2.2.21

Upon receipt by the Department or its agent of a complete application for a
general account under 6.2.2.1 of this regulation:

6.2.2.2.1.1 The Department or its agent will establish a general account for the

person or persons for whom the application is submitted.

6.2.2.2.1.2 The CO, authorized account representative and any alternate CO,

authorized account representative for the general account shall
represent and, by his or her representations, actions, inactions, or
submissions, legally bind each person who has an ownership interest
with respect to CO, allowances held in the general account in all matters
pertaining to the CO, Budget Trading Program, notwithstanding any
agreement between the CO, authorized account representative or any
alternate CO, authorized account representative and such person. Any
such person shall be bound by any order or decision issued to the CO,
authorized account representative or any alternate CO, authorized
account representative by the Department or its agent or a court
regarding the general account.

6.2.2.2.1.3 Any representation, action, inaction, or submission by any alternate CO,

62222

authorized account representative shall be deemed to be a
representation, action, inaction, or submission by the CO, authorized
account representative.

Each submission concerning the general account shall be submitted, signed,
and certified by the CO, authorized account representative or any alternate
CO; authorized account representative for the persons having an ownership
interest with respect to CO, allowances held in the general account. Each
such submission shall include the following certification statement by the CO,
authorized account representative or any alternate CO, authorized account
representative:

‘I am authorized to make this submission on behalf of the persons
having an ownership interest with respect to the CO, allowances held in



6.3

6.4

6.2.2.5.3.3 For each such natural person, a list of the type of electronic submissions
under 6.2.1 and 6.2.2 of this regulation for which authority is delegated to
him or her; and

6.2.2.5.3.4 The following certification statements by such CO, authorized account
representative or alternate CO, authorized account representative:

6.2.2.5.3.4.1 ‘I agree that any electronic submission to the Department or its
agent that is by a natural person identified in this notice of
delegation and of a type listed for such electronic submission
agent in this notice of delegation and that is made when | am a
CO, authorized account representative or alternate CO, authorized
account representative, as appropriate, and before this notice of
delegation is superseded by another notice of delegation under the
CO, Budget Trading Program shall be deemed to be an electronic
submission by me.”

6.2.2.5.3.4.2 “Until this notice of delegation is superseded by another notice of
delegation under CO, Budget Trading Program, | agree to maintain
an e-mail account and to notify the Department or its agent
immediately of any change in my e-mail address unless all
delegation authority by me under CO, Budget Trading Program is
terminafed.”

6.2.2.54 A notice of delegation submitted under 6.2.2.5.3 of this regulation shall be
effective, with regard to the CO, authorized account representative or
alternate CO, authorized account representative identified in such notice,
upon receipt of such notice by the Department or its agent and until receipt
by the Department or its agent of a superseding notice of delegation by such
CO, authorized account representative or alternate CO, authorized account
representative as appropriate. The superseding notice of delegation may
replace any previously identified electronic submission agent, add a new
electronic submission agent, or eliminate entirely any delegation of authority.

6.2.2.5.5 Any electronic submission covered by the certification in 6.2.2.5.3.4.7 of this
regulation and made in accordance with a notice of delegation effective
under 6.2.2.5.4 of this regulation shall be deemed to be an electronic
submission by the CO, authorized account representative or alternate CO,
authorized account representative submitting such notice of delegation.

6.2.3 Account identification. The Department or its agent will assign a unique identifying
number to each account established under 6.2.1 or 6.2.2 of this regulation.

CO, Allowance Tracking System responsibilities of CO, authorized account representative.
Following the establishment of a CO, Allowance Tracking System account, all submissions to
the Department or its agent pertaining to the account, including, but not limited to,
submissions concerning the deduction or transfer of CO, allowances in the account, shall be
made only by the CO, authorized account representative for the account.

Recordation of CO, allowance allocations.

6.4.1 By January 1, 2009, the Department or its agent will record in the Delaware Auction
Account the CO2 allowances for allocation years of 2009, 2010, 2011, and 2012.



to the application for a general account amending the list of persons having
an ownership interest with respect to the CO, allowances in the general
account to include the change.

6224 Objections concerning CO, authorized account representative.

6.22.41

6.2.2.4.2

6.2.2.4.3

Once a complete application for a general account under 6.2.2.1 of this
regulation has been submitted and received, the Department or its agent will
rely on the application unless and until a superseding complete application
for a general account under 6.2.2.1 of this regulation is received by the
Department or its agent.

Except as provided in 6.2.2.3.1 and 6.2.2.3.2 of this regulation, no objection
or other communication submitted to the Department or its agent concerning
the authorization, or any representation, action, inaction, or submission of the
CO, authorized account representative or any alternate CO, authorized
account representative for a general account shall affect any representation,
action, inaction, or submission of the CO, authorized account representative
or any alternate CO, authorized account representative or the finality of any
decision or order by the Department or its agent under the CO, Budget
Trading Program.

Neither the Department nor its agent will adjudicate any private legal dispute
concerning the authorization or any representation, action, inaction, or
submission of the CO, authorized account representative or any alternate
CO, authorized account representative for a general account, including
private legal disputes concerning the proceeds of CO, allowance transfers.

6.2.2.5 Delegation by CO, authorized account representative and alternate CO,
authorized account representative.

6.22.51

6.22.5.2

6.2.2.53

A CO, au thorized account representative may delegate, to one or more
natural persons, his or her authority to make an electronic submission to the
Department or its agent provided for under 6.0 and 7.0 of this regulation.

An alternate CO, authorized account representative may delegate, to one or
more natural persons, his or her authority to make an electronic submission
to the Department or its agent provided for under 6.0 and 7.0 of this
regulation.

In order to delegate authority to make an electronic submission to the
Department or its agent in accordance with 6.2.2.5.1 and 6.2.2.5.2 of this
regulation, the CO, authorized account representative or alternate CO,
authorized account representative, as appropriate, must submit to the
Department or its agent a notice of delegation, in a format prescribed by the
Department that includes the following elements:

6.2.2.5.3.1 The name, address, e-mail address, telephone number, and facsimile

transmission number of such CO, authorized account representative or
alternate CO, authorized account representative;

6.2.2.5.3.2 The name, address, e-mail address, telephone number and facsimile

transmission number of each such natural person, herein referred to as
“electronic submission agent”;



6.5.1.4

The CO, allowances are not necessary for deductions for excess emissions for a
prior control period under 6.5.4 of this regulation.

6.5.2 Deductions for compliance. Following the recordation, in accordance with 7.2 of this
regulation, of CO, allowance transfers submitted for recordation in the CO, budget
source’s compliance account by the CO, allowance transfer deadline for a control period

or

interim_control period, the Department or its agent will deduct CO, allowances

available under 6.1 of this regulation to cover the source’s CO, emissions (as determined
in accordance with 8.0 of this regulation for the control period, as follows:

6.5.2.1

6522

until the amount of CO; allowances deducted equals the number of tons of total
CO, emissions, (or 0.50 times {l

times the n winber :i'__"f| 150 i._':-_.’;l ( ,|_'_'_‘.-_. emission for an
Interim_cont I’

=riod),_less any CO, emissions “attributable to the burmng of
eligible blomass determlned in accordance with 8.0 of this regulation, from all
CO, budget units at the CO, budget source for the control period; or_interim

control period or

If there are insufficient CO, allowances to complete the deductions 6.2.1 of this
regulation, until no more CO, allowances available under 6.5.1 of this regulation
remain in the compliance account.

6.5.3 Identification of available CO, allowances by serial number; default compliance
deductions.

6.5.3.1

6.5.3.2

The CO, authorized account representative for a source’s compliance account
may request that specific CO, allowances, identified by serial number, in the
compliance account be deducted for emissions or excess emissions for a control
period or interim control period in accordance with 6.5.2 or 6.5.4 of this
regulation. Such identification shall be made in the compliance certification
report submitted in accordance with 4.1 of this regulation.

interim conirol period from the CO, budget source’s compliance account, in the
absence of identiﬁcation or in the case of a partial identification of available CO,
allowances by serial number under 6.5.3.1 of this regulation, in the following
order:

6.5.3.2.1  First, subject to the relevant compliance deduction limitations under 6.5.1.3

and 6.5.4.1 of this regulation, CO, offset allowances. CO, offset allowances
shall be deducted in chronological order (i.e., CO, offset allowances from
earlier allocation years shall be deducted before CO, offset allowances from
later allocation years). In the event that some, but not all, CO, offset
allowances from a particular allocation year are to be deducted, CO, offset
allowances shall be deducted by serial number, with lower serial number
allowances deducted before higher serial number allowances.

6.5.3.2.2 Second, any CO, allowances, other than CO; offset allowances, which are

available for deduction under 6.5.1 of this regulation. CO; allowances shall
be deducted in chronological order (i.e., CO, allowances from -earlier
allocation years shall be deducted before CO, allowances from later



6.4.2 By January 1, 2010 and each January thereafter, the Department or its agent will record
in the Delaware Auction Account the CO2 allowances for the allocation year three years
in the future.
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6.4.23 Serial numbers for allocated CO, allowances. When allocating CO, allowances to and
recording them in an account, the Department or its agent will assign each CO,
allowance a unique identification number that will include digits identifying the year for
which the CO, allowance is allocated.

6.4.64 On or before December 31, 2009, the Department shall record any ERAs awarded
pursuant to 5.3.3 of this regulation in the CO, budget source’s compliance account.

6.4.73 By January 1, 2009, the Department or its agent will record in the CO, budget source’s
compliance account the CO2 allowances for allocation years of 2009, 2010, 2011, 2012
and 2013 pursuant to the amounts established by 5.3 of the regulation.

6.5 Compliance.

6.5.1 Allowances available for compliance deduction. CO, allowances that meet the following
criteria are available to be deducted in order for a CO, budget source to comply with the

CO; requirements of 1.5.3 of this regulation for a control period or an interim contiol

period.
6.5.1.1 The CO, allowances, other than CO, offset allowances, are of allocation years
that fall within a prior control period, the same control period or the same interim

6.5.1.2 The CO, allowances are held in the CO, budget source’s compliance account as
of the CO, allowance transfer deadline for that control period or interim control
period or are transferred into the compliance account by a CO, allowance
transfer correctly submitted for recordation under 7.1 of this regulation by the
CO, allowance transfer deadline for that control period or inlerim conirol period.

6.5.1.3 For CO, offset allowances, the number of CO, offset allowances that are
available to be deducted in order for a CO, budget source to comply with the CO,
requirements of 1.5.3 of this regulation for a control period o interiin contial
percentages of the CO, budget source’s CO, emissions for that control period, g
of 050 times the CO, budgst source’s CO, emissions for an_interim control
period. as determined in accordance with 6.0 and 8.0 of this regulation:

7
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6.54.31 In any instance where the Department’s determination of the extent of
excess emissions was too low, the Department will take further action under
6.5.4.1 and 6.5.4.2 of this regulation to address the expanded violation.

6.54.32 In any instance where the Department's determination of the extent of
excess emissions was too high, the Department will distribute to the relevant
CO, budget source a humber of CO, allowances equaling the number of CO,
allowances deducted which are attributable to the difference between the
original and final quantity of excess emissions. Should such CO, budget
source’s compliance account no longer exist, the CO, allowances will be
provided to a general account selected by the owner or operator of the CO,
budget source from which they were originally deducted.

6.5.5 The Department or its agent will record in the appropriate compliance account all
deductions from such an account pursuant to 6.5.2 and 6.5.4 of this regulation.

6.5.6  Action by the Department on submissions.

6.5.6.1 The Department may review and conduct independent audits concerning any
submission under the CO, Budget Trading Program and make appropriate
adjustments of the information in the submissions.

6.56.2 The Department may deduct CO, allowances from or transfer CO, allowances to
a source’s compliance account based on information in the submissions, as
adjusted under 6.5.6.1 of this regulation.

Banking.

Each CO, allowance that is held in a compliance account or a general account will remain in
such account unless and until the CO, allowance is deducted or transferred under 4.2, 6.5,
6.7, or 7.0 of this regulation.

Account error.

The Department or its agent may, at its sole discretion and on his or her own motion, correct
any error in any CO, Allowance Tracking System account. Within 10 business days of
making such correction, the Department or its agent will notify the CO; authorized account
representative for the account.

Closing of general accounts.

6.8.1 A CO, authorized account representative of a general account may instruct the
Department or its agent to close the account by submitting a statement requesting
deletion of the account from the CO, Allowance Tracking System and by correctly
submitting for recordation under 7.1 of this regulation a CO, allowance transfer of all CO,
allowances in the account to one or more other CO, Allowance Tracking System
accounts.

6.8.2 If a general account shows no activity for a period of six years or more and does not
contain any CO, allowances, the Department or its agent may notify the CO, authorized
account representative for the account that the account will be closed in the CO;
Allowance Tracking System 20 business days after the notice is sent. The account will
be closed after the 20-day period unless before the end of the 20-day period the



6.5.4

allocation years). In the event that some, but not all, CO, allowances from a
particular allocation year are to be deducted, CO, allowances shall be
deducted by serial number, with lower serial number allowances deducted
before higher serial number allowances.

Deductions for excess emissions.

6.5.4.1 After making the deductions for compliance under 6.5.2 of this regulation, the

Department or its agent will deduct from the CO, budget source's compliance
account a number of CO, allowances, from allocation years that occur after the
control period in which the source has excess emissions, equal to three times the
number of the source’s excess emissions. In the event that a source has
insufficient CO, allowances to cover three times the number of the source’s
excess emissions, the source shall be required to immediately transfer sufficient
allowances into its compliance account. No CO, of fset allowances may be
deducted to account for the source’'s excess emissions.

6.54.2 Any CO, allowance deduction required under 6.5.4.1 of this regulation shall not

affect the liability of the owners and operators of the CO, budget source or the
CO, units at the source for any fine, penalty, or assessment, or their obligation to
comply with any other remedy, for the same violation, as ordered under
applicable State law. The following guidelines will be followed in assessing fines,
penalties or other obligations.

6.54.2.1 For purposes of determining the number of days of violation, if a CO, budget
source has excess emissions for a control period, each day in the control
period constitutes a day in violation unless the owners and operators of the
unit demonstrate that a lesser number of days should be considered.

6.5.4.2.2 Each ton of excess emissions is a separate violation.

i purneses of determining the number of days of violatio

rim emissions is a separate violation.

6.54.3 The propriety of the Department’s determination that a CO, budget source had

excess emissions and the concomitant deduction of CO, allowances from that
CO, budget source’s account may be later challenged in the context of the initial
administrative enforcement, or any civil or criminal judicial action arising from or
encompassing that excess emissions violation. The commencement or pendency
of any administrative enforcement, or civil or criminal judicial action arising from
or encompassing that excess emissions violation will not act to prevent the
Department or its agent from initially deducting the CO, allowances resulting from
the Department’s original determination that the relevant CO, budget source has
had excess emissions. Should the Department's determination of the existence
or extent of the CO, budget source’s excess emissions be revised either by a
settlement or final conclusion of any administrative or judicial action, the
Department will act as follows.



7.3.1  Notification of recordation. Within 5 business days of recordation of a CO, allowance
transfer under 7.2 of this regulation, the Department or its agent will notify each party to
the transfer. Notice will be given to the CO, authorized account representatives of both
the transferor and transferee accounts.

7.3.2 Notification of non-recordation. Within 10 business days of receipt of a CO, allowance
transfer that fails to meet the requirements of 7.2.1 of this reguiation, the Department or
its agent will notify the CO, authorized account representatives of both accounts subject
to the transfer of:

7.3.2.1 A decision not to record the transfer, and
7.3.2.2 The reasons for such non-recordation.

7.3.3  Nothing in this regulation shall preclude the submission of a CO, allowance transfer for
recordation following notification of non-recordation.

AL 58-xxivn 13
8.0 Monitoring and Reporting

8.1 General requirements.

The owners and operators, and to the extent applicable, the CO, authorized account
representative of a CO, budget unit, shall comply with the monitoring, recordkeeping and
reporting requirements as provided in this regulation and all applicable sections of 40 CFR
75. Where referenced in 8.0 of this regulation, the monitoring requirements of 40 CFR 75
shall be adhered to in a manner consistent with the purpose of monitoring and reporting CO,
mass emissions pursuant to these regulations. For purposes of complying with such
requirements, the definitions in 1.3 of this regulation and in 40 CFR 72.2 shall apply, and the
terms “affected unit,” “designated representative,” and “continuous emissions monitoring
system” (or “CEMS”) in 40 CFR 75 shall be replaced by the terms “CO, budget unit,” “CO,
authorized account representative,” and ‘“continuous emissions monitoring system” (or
“CEMS"), respectively, as defined in 1.3 of this regulation.

For units not subject to an Acid Rain emissions limitation, the term “Administrator” in 40 CFR
75 shall be replaced with “the Department or its agent.” Owners or operators of a CO; budget
unit who monitor a non-CO, budget unit pursuant to the common, multiple, or bypass stack
procedures in 40 CFR 75.72(b)(2)(ii), or 40 CFR 75.16 (b)(2)(ii}(B) as pursuant to 40 CFR
75.13, for purposes of complying with [these regulations], shall monitor and report CO, mass
emissions from such non-CO, budget unit according to the procedures for CO, budget units
established in 8.1 through 8.7 of this regulation.

8.1.1  Requirements for installation, certification, and data accounting. The owner or operator of
each CO, budget unit must meet the following requirements.

8111 Install all monitoring systems necessary to monitor CO, mass emissions in
accordance with 40 CFR 75, except for equation G-1. Equation G-1 in Appendix
G shall not be used to determine CO, emissions under this Regulation for
determining CO, mass emissions from coal-fired units. This may require systems
to monitor CO, concentration, stack gas flow rate, O, concentration, heat input,
and fuel flow rate.



Department or its agent receives a correctly submitted transfer of CO, allowances into
the account under 7.1 of this regulation or a statement submitted by the CO, authorized
account representative demonstrating to the satisfaction of the Department or its agent
good cause as to why the account should not be closed. The Department or its agent will
have sole discretion to determine if the owner or operator of the unit demonstrated that
the account should not be closed.

AHAA68 xxixx/ 13
CO, Allowance Transfers

7.0

7.1 Submission of CO, allowance transfers.

The CO, authorized account representatives seeking recordation of a CO, allowance transfer
shall submit the transfer to the Department or its agent. To be considered correctly submitted,
the CO, allowance transfer shall include the following elements in a format specified by the
Department or its agent:

7.11

712

The numbers identifying both the transferor and transferee accounts;
A specification by serial number of each CO, allowance to be transferred;

The printed name and signature of the CO, authorized account representative of the
transferor account and the date signed,;

The date of the completion of the last sale or purchase transaction for the allowance, if
any; and

The purchase or sale price of the allowance that is the subject of a sale or purchase
transaction under 7.1.4 of this regulation.

7.2 Recordation.

7.3

7.21

Within 5 business days of receiving a CO, allowance transfer, except as provided in 7.2.2
of this regulation, the Department or its agent will record a CO, allowance transfer by
moving each CO, allowance from the transferor account to the transferee account as
specified by the request, provided that:

7211 The transfer is correctly submitted under 7.1 of this regulation; and

721.2 The transferor account includes each CO, allowance identified by serial number

722

723

in the transfer.

A CO, allowance transfer into or out of a compliance account that is submitted for
recordation following the CO, allowance transfer deadline and that includes any CO,
allowances that are of allocation years that fall within a control period or irderim control
perod prior to or the same as the control period ¢r interim control period to which the
CO, allowance transfer deadline applies will not be recorded until after completion of the
process pursuant to 6.5.2 of this regulation.

Where a CO, allowance transfer submitted for recordation fails to meet the requirements
of 7.2.1 of this regulation, the Department or its agent will not record such transfer.

Notification.



8.1.3.3

under 8.1.1 of this regulation shall, for each such monitoring system, determine,
record, and report substitute data using the applicable missing data procedures
in Subpart D, or Appendix D of 40 CFR 75, in lieu of the maximum potential (or
as appropriate minimum potential) values for a parameter if the owner or
operator demonstrates that there is continuity between the data streams for that
parameter before and after the construction or installation under 8.2.3 of this
regulation.

8.1.3.31 CO, budget units subject to an acid rain emissions limitation {=egulation

ééam (7 DE Admin. Code 1136) or the NOx Budget Trading Program

ulatien-4438) (7 DE Admin Code 1139) that qualify for the optional SOy,
NOX, and CO, (for acid rain) or NOx (for NOx Budget) emissions calculations
for low mass emissions (LME) units under 40 CFR 75.19 and report
emissions for such programs using the calculations under 40 CFR 75.19 ,
shall also use the CO, emissions calculations for LME units under 40 CFR
75.19 for purposes of compliance with these regulations {Reguiaticn 1128
ang-413%) (7 DE Admin Code 1139).

8.1.3.3.2 CO, budget units subject to an acid rain emissions limitation {Reguiation

4136} (7 DE Admin. Code 1136) or NOx Budget Trading program
(Regulation 1139) that do not qualify for the optional SO,, NOx, and CO, (for
acid rain) or NOx (NOx Budget) emissions calculations for LME units under
40 CFR 75.19, shall not use the CO, emissions calculations for LME units
under 40 CFR 75.19 for purposes of compliance with these regulations.

8.1.3.3.3 CO, budget units not subject to an acid rain emissions limitation (Regulation

1136) or NOx Budget Trading program {Raguiation—44383- (7 DE Admin.
Code 1139) shall qualify for the optional CO, emissions calculation for LME
units under 40 CFR 75.19, provided that they emit less than 100 tons of NOx
annually and no more than 25 tons of SO, annually.

8.1.4  Prohibitions.

8.1.4.1

8142

8143

8.1.4.4

No owner or operator of a CO, budget unit shall use any alternative monitoring
system, alternative reference method, or any other alternative for the required
continuous emissions monitoring system without having obtained prior written
approval in accordance with 8.6 of this regulation.

No owner or operator of a CO, budget unit shall operate the unit so as to
discharge, or allow to be discharged, CO, emissions to the atmosphere without
accounting for all such emissions jn accordance with the applicable provisions of
this regulation and 40 CFR 75.

No owner or operator of a CO, budget unit shall disrupt the continuous emissions
monitoring system, any portion thereof, or any other approved emissions
monitoring method, and thereby avoid monitoring and recording CO, mass
emissions discharged into the atmosphere, except for periods of recertification or
periods when calibration, quality assurance testing, or maintenance is performed
in accordance with the applicable provisions of this regulation and 40 CFR 75.

No owner or operator of a CO, budget unit shall retire or permanently discontinue
use of the continuous emissions monitoring system, any component thereof, or



8.1.1.2

8.1.1.3

Successfully complete all certification tests required under 8.2 of this regulation
and meet all other requirements of this regulation and 40 CFR 75 applicable to
the monitoring systems under 8.1.1 of this regulation.

Record, report and quality-assure the data from the monitoring systems under
8.1.1 of this regulation.

8.1.2 Compliance dates. The owner or operator shall meet the monitoring system certification
and other requirements of 8.1.1 through 8.1.3 of this regulation on or before the following
dates. The owner or operator shall record, report and quality-assure the data from the
monitoring systems under 8.1.1 of this regulation on and after the following dates.

8.1.21

8122

The owner or operator of a CO, budget unit, except for a CO, budget unit under
8.1.2.2 of this regulation, that commences commercial operation before July 1,
2008, must comply with the requirements of this regulation by January 1, 2009.

The owner or operator of a CO, budget unit that commences commercial
operation on or after July 1, 2008 must comply with the requirements of this
regulation by the later of the following dates:

8.1.2.21 January 1, 2009; or

8.1.2.22 The earlier of:

8123

8.1.2.2.2.1 90 unit operating days after the date on which the unit commences

commercial operation; or

8.1.2.2.2.2 180 calendar days after the date on which the unit commences

commercial operation.

For the owner or operator of a CO, budget unit for which construction of a new
stack or flue installation is completed after the applicable deadline under 8.1.2.1
or 8.1.2.2 of this regulation by the earlier of:

8.1.2.31 90 unit operating days after the date on which emissions first exit to the

atmosphere through the new stack or flue; or

8.1.2.3.2 180 calendar days after the date on which emissions first exit to the

atmosphere through the new stack or flue.

8.1.3 Reporting data.

8.1.3.1

8.1.3.2

Except as provided in 8.1.3.2 of this regulation, the owner or operator of a CO,
budget unit that does not meet the applicable compliance date set forth in
8.1.2.1, 8.1.2.2 and 8.1.2.3 of this regulation for any monitoring system under
8.1.1 of this regulation shall, for each such monitoring system, determine, record,
and report maximum potential (or as appropriate minimum potential) values for
CO, concentration, CO, emissions rate, stack gas moisture content, fuel flow
rate, heat input, and any other parameter required to determine CO, m ass
emissions in accordance with 40 CFR 75.31(b)(2) or (c)(3), or section 2.4 of
Appendix D of 40 CFR 75 as applicable.

The owner or operator of a CO, budget unit that does not meet the applicable
compliance date set forth in 8.2.3 of this regulation for any monitoring system



8.24.2 Requirements for recertification.

8.24.21

82422

Whenever the owner or operator makes a replacement, modification, or
change in a certified continuous emissions monitoring system under 8.1.1.1
of this regulation that the Administrator or the Department determines
significantly affects the ability of the system to accurately measure or record
CO, mass emissions or to meet the quality-assurance and quality-control
requirements of 40 CFR 75.21 or appendix B to 40 CFR 75, the owner or
operator shall recertify the monitoring system according to 40 CFR 75.20(b).

For systems using stack measurements such as stack flow, stack moisture
content, CO, or O, monitors, whenever the owner or operator makes a
replacement, modification, or change to the flue gas handling system or the
unit's operation that the Administrator or the Department determines to
significantly change the flow or concentration profile, the owner or operator
shall recertify the continuous emissions monitoring system according to 40
CFR 75.20(b). Examples of changes which require recertification include:
replacement of the analyzer, change in location or orientation of the sampling
probe or site, or changing of flow rate monitor polynomial coefficients.

8243 Approval process for initial certifications and recettification. 8.2.4.3.1 Through
8.2.4.3.4 of this regulation apply to both initial certification and recertification of a
monitoring system under 8.1.1.1 of this regulation. For recertification, replace the
words ‘“certification” and ‘“initial certification” with the word ‘“recertification,”
replace the word “certified” with “recertified,” and proceed in the manner
prescribed in 40 CFR 75.20(b)(5) and (g)(7) in lieu of 8.2.4.3.5 of this regulation.

8.2.4.31

82432

82433

82434

Notification of certification. The CO, authorized account representative shall
submit to the Department or its agent, the appropriate EPA Regional Office
and the Administrator a written notice of the dates of cerification in
accordance with 8.4 of this regulation.

Certification application. The CO, authorized account representative shall
submit to the Department or its agent a certification application for each
monitoring system. A complete certification application shall include the
information specified in 40 CFR 75.63.

Provisional certification data. The provisional certification date for a monitor
shall be determined in accordance with 40 CFR 75.20(a)(3). A provisionally
certified monitor may be used under the CO, budget Trading Program for a
period not to exceed 120 days after receipt by the Department of the
complete certification application for the monitoring system or component
thereof under 8.2.4.3.2 of this regulation. Data measured and recorded by
the provisionally certified monitoring system or component thereof, in
accordance with the requirements of 40 CFR 75, will be considered valid
quality-assured data (retroactive to the date and time of provisional
certification), provided that the Department does not invalidate the
provisional certification by issuing a notice of disapproval within 120 days of
receipt of the complete certification application by the Department.

Certification application approval process. The Department will issue a
written notice of approval or disapproval of the certification application to the
owner or operator within 120 days of receipt of the complete certification



any other approved emissions monitoring system under this regulation, except
under any one of the following circumstances:

8.1.4.41 The owner or operator is monitoring emissions from the unit with another
certified monitoring system approved, in accordance with the applicable
provisions of this regulation and 40 CFR 75, by the Department for use at
that unit that provides emissions data for the same pollutant or parameter as
the retired or discontinued monitoring system; or

8.1.4.42 The CO, authorized account representative submits notification of the date of
certification testing of a replacement monitoring system in accordance with
8.2.4.3.1 of this regulation.

8.2 Initial certification and recertification procedures.

8.2.1

The owner or operator of a CO, budget unit shall be exempt from the initial certification
requirements of this regulation for a monitoring system under 8.1.1.1 of this regulation if
the following conditions are met:

8211 The monitoring system has been previously certified in accordance with 40 CFR
75; and
8.21.2 The applicable quality-assurance and quality-control requirements of 40 CFR

822

823

8.2.4

75.21 and appendix B and appendix D of 40 CFR 75 are fully met for the certified
monitoring system described in 8.2.1.1 of this regulation.

The recertification provisions of this regulation shall apply to a monitoring system under
8.1.1.1 exempt from initial certification requirements under 8.2.1 of this regulation.

Notwithstanding 8.2.1 of this regulation, if the Administrator has previously approved a
petition under 40 CFR 75.72(b)(2)(ii), or 40 CFR 75.16(b)(2)(ii)(B) as pursuant to 40 CFR
75.13 for apportioning the CO, emissions rate measured in a common stack or a petition
under 40 CFR 75.66 of this chapter for an alternative requirement in 40 CFR 75, the CO,
authorized account representative shall submit the petition to the Department under 8.6.1
of this regulation to determine whether the approval applies under this program.

Except as provided in 8.2.1 of this regulation, the owner or operator of a CO, budget unit
shall comply with the following initial certification and recertification procedures for a
continuous emissions monitoring system and an excepted monitoring system under
appendix D of 40 CFR 75 and under 8.1.1.1 of this regulation. The owner or operator of a
unit that qualifies to use the low mass emissions excepted monitoring methodology in 40
CFR 75.19 or that qualifies to use an alternative monitoring system under Subpart E of
40 CFR 75 shall comply with the procedures in 8.5 and 8.6 of this regulation,
respectively.

8241 Requirements for initial certification. The owner or operator shall ensure that

each continuous emissions monitoring system required under 8.1.1.1 of this
regulation (which includes the automated data acquisition and handling system)
successfully completes all of the initial certification testing required under 40 CFR
75.20 by the applicable deadlines specified in 8.1.2 of this regulation. In addition,
whenever the owner or operator installs a monitoring system in order to meet the
requirements of this regulation in a location where no such monitoring system
was previously installed, initial certification in accordance with 40 CFR 75.20 is
required.



8.25

826

excepted methodology under 40 CFR 75.19, the maximum
potential hourly heat input of the unit; or

8.2.4.3.5.1.2 For units intending to monitor for CO, mass emissions using a CO,
pollutant concentration monitor and a flow monitor, the maximum
potential concentration of CO, and the maximum potential flow rate
of the unit under section 2.1 of Appendix A of 40 CFR 75.

8.2.4.3.5.2 The CO, authorized account representative shall submit a notification of
certification retest dates and a new certification application in accordance
with 8.2.4.3.1 and 8.2.4.3.2 of this regulation; and

8.24.3.5.3 The owner or operator shall repeat all certification tests or other
requirements that were failed by the monitoring system, as indicated in
the Department's notice of disapproval, no later than 30 unit operating
days after the date of issuance of the notice of disapproval.

Initial certification and recertification procedures for low mass emissions units using the
excepted methodologies under 3-1-3-3 8,1.3.2 of this regulation. The owner or operator of
a unit qualified to use the low mass emissions excepted methodology under -&-1-3-3
£.1.3.2 of this regulation shall meet the applicable certification and recertification
requirements of 40 CFR 75.19(a)(2), 40 CFR 75.20(h) and 8.2 of this regulation. If the
owner or operator of such a unit elects to certify a fuel flow meter system for heat input
determinations, the owner or operator shall also meet the certification and recertification
requirements in 40 CFR 75.20(g).

Certification/recertification procedures for alternative monitoring systems. The CO,
authorized account of each unit for which the owner or operator intends to use an
alternative monitoring system approved by the Administrator and, if applicable, the
Department under Subpart E of 40 CFR 75 shall comply with the applicable notification
and application procedures of 40 CFR 75.20(f).

8.3 Out-of-control periods.

8.3.1

832

Whenever any monitoring system fails to meet the quality assurance and quality control
requirements or data validation requirements of 40 CFR 75, data shall be substituted
using the applicable procedures in Subpart D or Appendix D of 40 CFR 75.

Audit decertification. Whenever both an audit of a monitoring system and a review of the
initial certification or recertification application reveal that any monitoring system should
not have been certified or recertified because it did not meet a particular performance
specification or other requirement under 8.2 of this regulation or the applicable provisions
of 40 CFR 75, both at the time of the initial certification or recertification application
submission and at the time of the audit, the Department or Administrator will issue a
notice of disapproval of the certification status of such monitoring system. For the
purposes of this paragraph, an audit shall be either a field audit or an audit of any
information submitted to the Department or the Administrator. By issuing the notice of
disapproval, the Department or Administrator revokes prospectively the certification
status of the monitoring system. The data measured and recorded by the monitoring
system shall not be considered valid quality-assured data from the date of issuance of
the notification of the revoked certification status until the date and time that the owner or
operator completes subsequently approved initial certification or recertification tests for
the monitoring system. The owner or operator shall follow the initial certification or



application under 8.2.4.3.2 of this regulation. In the event the Department
does not issue such a notice within such 120-day period, each monitoring
system which meets the applicable performance requirements of 40 CFR 75
and is included in the certification application will be deemed certified for use
under the CO, Budget Trading Program.

824341

824342

824343

824344

Approval notice. If the certification application is complete and shows
that each monitoring system meets the applicable performance
requirements of 40 CFR 75, then the Department will issue a written
notice of approval of the certification application within 120 days of
receipt.

Incomplete application notice. If the certification application is not
complete, then the Department will issue a written notice of
incompleteness that sets a reasonable date by which the CO, authorized
account representative must submit the additional information required to
complete the certification application. If the CO, authorized account
representative does not comply with the notice of incompleteness by the
specified date, then the Department may issue a notice of disapproval
under 8.2.4.3.4.3 of this regulation. The 120 day review period shall not
begin before receipt of a complete certification application

Disapproval notice. If the certification application shows that any
monitoring system or component thereof does not meet the performance
requirements of 40 CFR 75, or if the certification application is
incomplete and the requirement for disapproval under 8.2.4.3.4.2 of this
regulation is met, then the Department will issue a written notice of
disapproval of the certification application. Upon issuance of such notice
of disapproval, the provisional certification is invalidated by the
Department and the data measured and recorded by each uncerified
monitoring system or component thereof shall not be considered valid
quality assured data beginning with the date and hour of provisional
certification. The owner or operator shall follow the procedures for loss of
certification in 8.2.4.3.5 of this regulation for each monitoring system or
component thereof, which is disapproved for initial certification.

Audit decertification. The Department may issue a notice of disapproval
of the certification status of a monitor in accordance with 8.3.2 of this
regulation.

8.2.4.3.5 Procedures for loss of certification. If the Department issues a notice of
disapproval of a certification application under 8.2.4.3.4.3 of this regulation or
a notice of disapproval of certification status under 8.2.4.3.4.4 of this
regulation, then:

8.2.4.3.5.1

The owner or operator shall substitute the following values for each
disapproved monitoring system, for each hour of unit operation during
the period of invalid data beginning with the date and hour of provisional
certification and continuing until the time, date, and hour specified under
40 CFR 75.20(a)(5)(i) or 40 CFR 75.20(9)(7):

8.2.4.3.5.1.1 For units using or intending to monitor for CO, mass emissions

using heat input or for units using the low mass emissions



8.6

8.5.4.31 The monitoring data submitted were recorded in accordance with the
applicable requirements of this regulation and 40 CFR 75, including the
quality assurance procedures and specifications;

8.5.4.3.2 for a unit with add-on CO, emissions controls and for all hours where data
are substituted in accordance with 40 CFR 75.34(a)(1), the add-on emissions
controls were operating within the range of parameters listed in the quality
assurance/quality control program under appendix B of 40 CFR 75 and the
substitute values do not systematically underestimate CO, emissions; and

8.54.3.3 The CO, concentration values substituted for missing data under Subpart D
of 40 CFR 75 do not systematically underestimate CO, emissions.

Petitions.

8.6.1

86.2

Except as provided in 8.6.3 of this regulation, the CO, authorized account representative
of a CO, budget unit that is subject to an Acid Rain emissions limitation may submit a
petition to the Administrator under 40 CFR 75.66 and to the Department requesting
approval to apply an alternative to any requirement of 40 CFR 75. Application of an
alternative to any requirement of 40 CFR 75 is in accordance with this regulation only to
the extent that the petition is approved in writing by the Administrator, and subsequently
approved in writing by the Department

Petitions for a CO, budget unit that is not subject to an Acid Rain emissions limitation.

86.21 The CO, authorized account representative of a CO, budget unit that is not

subject to an Acid Rain emissions limitation may submit a petition to the
Administrator under 40 CFR 75.66 and to the Department requesting approval to
apply an alternative to any requirement of 40 CFR 75. Application of an
alternative to any requirement of 40 CFR 75 is in accordance with this regulation
only to the extent that the petition is approved in writing by the Administrator and
subsequently approved in writing by the Department.

8.6.2.2 In the event that the Administrator declines to review a petition under 8.6.2.1 of

8.6.3

this regulation, the CO, authorized account representative of a CO, budget unit
that is not subject to an Acid Rain emissions limitation may submit a petition to
the Department requesting approval to apply an alternative to any requirement of
8.0 of this regulation. That petition shall contain all of the relevant information
specified in 40 CFR 75.66. Application of an alternative to any requirement of
8.0 of this regulation is in accordance with 8 only to the extent that the petition is
approved in writing by the Department.

The CO, authorized account representative of a CO, budget unit that is subject to an
Acid Rain emissions limitation may submit a petition to the Administrator under 40 CFR
75.66 and to the Department requesting approval to apply an alternative to a requirement
concerning any additional CEMS required undér the common stack provisions of 40 CFR
75.72 or a CO, concentration CEMS used under 40 CFR 75.71(a)(2). Application of an
alternative to any such requirement is in accordance with this regulation only to the extent
the petition is approved in writing by the Administrator and subsequently approved in
writing by the Department.



8.4

8.5

recertification procedures in 8.2 of this regulation for each disapproved monitoring

system.

Notifications.
The CO, authorized account representative for a CO, budget unit shall submit written notice
to the Department and the Administrator in accordance with 40 CFR 75.61.

Recordkeeping and reporting.

8.5.1  General provisions. The CO, authorized account representative shall comply with all
recordkeeping and reporting requirements in this regulation, the applicable record
keeping and reporting requirements under 40 CFR 75.73 and with the requirements of
2.1.5 of this regulation.

8.5.2 Monitoring plans. The owner or operator of a CO, budget unit shall submit a monitoring
plan in the manner prescribed in 40 CFR 75.62.

8.5.3 Certification applications. The CO, authorized account representative shall submit an
application to the Department within 45 days after completing all CO, monitoring system
initial certification or recertification tests required under 8.2 of this regulation including the
information required under 40 CFR 75.63 and 40 CFR 75.53(e) and (f).

8.5.4 Quarterly reports. The CO, au thorized account representative shall submit quarterly
reports, as follows:

8.54.1

The CO, authorized account representative shall report the CO, mass emissions
data for the CO, budget unit, in an electronic format prescribed by the
Administrator unless otherwise prescribed by the Department for each calendar
quarter beginning with:

8.56.4.1.1 for a unit that commences commercial operation before July 1, 2008, the

calendar quarter covering January 1, 2009 through March 31, 2009; or

8.5.4.1.2 for a unit commencing commercial operation on or after July 1, 2008, the

8542

8.54.3

calendar quarter corresponding to, the earlier of the date of provisional
certification or the applicable deadline for initial certification under 8.1.2 of
this regulation or, unless that quarter is the third or fourth quarter of 2008, in
which case reporting shall commence in the quarter covering January 1,
2009 through March 31, 2009.

The CO, authorized account representative shall submit each quarterly report to
the Department or its agent within 30 days following the end of the calendar
quarter covered by the report. Quarterly reports shall be submitted in the manner
specified in Subpart H of 40 CFR 75 and 40 CFR 75.64. Quarterly reports shall
be submitted for each CO, budget unit (or group of units using a common stack),
and shall include all of the data and information required in Subpart G of 40 CFR
75, except for opacity, NOx, and SO, provisions.

Compliance certification. The CO, authorized account representative shall submit
to the Department or its agent a compliance certification in support of each
quarterly report based on reasonable inquiry of those persons with primary
responsibility for ensuring that all of the unit's emissions are correctly and fully
monitored. The certification shall state that:



8.7.2.1 For solid fuel types:

Mm
Fj= ZFI{I - M)xF;

Where:
F; = Total eligible biomass dry basis fuel input (Ibs) for fuel type j;
F; = Eligible biomass as filred fuel input (Ibs) for fired shipment i;
M; = Moisture content (fraction) for fired shipment i;
i = fired fuel shipment;
j = fuel type; and,
m = number of shipments.

8.7.2.2 For gaseous fuel types:
Fi=D;xV;x (1-M)
Where:
F; = Total eligible biomass dry basis fuel input (Ibs) for fuel type ii
D; = Density of biogas (Ibs/scf) for fuel type j;
V, = Total volume (scf) for fuel type j;
M; = Moisture content (fraction) for fuel type j,
j = fuel type.

8.7.3 CO, emissions due to firing of eligible biomass shall be determined as follows:

8.7.3.1 For any full calendar quarter during which no fuel other than eligible biomass is

combusted at the CO, budget unit, as measured and recorded in accordance

with 8.1 through 8.6 of this regulation; or

8.7.3.2 For any full calendar quarter during which fuels other than eligible biomass are
combusted at the CO, budget unit, as determined using the following equation:

CO, ton=27=4 Fjx G x Ojx 44/12 x 0.0005
Where:

CO, tons = CO, emissions due to firing of eligible biomass for the reporting
quarter;

F; = Total eligible biomass dry basis fuel input (Ibs) for fuel type j, as calculated in
8.7.2 of this regulation;



8.7 CO,budget units that co-fire eligible biomass.

8.7.1  The CO, authorized account representative of a CO, budget unit that co-fires eligible
biomass as a compliance mechanism under this regulation shall report the following
information to the Department or its agent for each calendar quarter:

8.7.1.1

8.71.2

8713

8.7.1.4

8715

8716

8.71.7

8.7.1.8

8.71.9

8.7.1.10

8.7.1.11

8.7.1.12

87113

For each shipment of solid eligible biomass fuel fired at the CO, budget unit, the
total eligible biomass fuel input, on an as-fired basis, in pounds.

For each shipment of solid eligible biomass fuel fired at the CO, budget unit, the
moisture content, on an as-fired basis, as a fraction by weight.

For each distinct type of gaseous eligible biomass fuel fired at the CO, budget
unit, the density of the biogas, on an as-fired basis, in pounds per standard cubic
foot.

For each distinct type of gaseous eligible biomass fuel fired at the CO, budget
unit, the moisture content of the biogas, as a fraction by total weight.

For each distinct type of gaseous eligible biomass fuel fired at the CO, budget
unit, the total eligible biomass fuel input, in standard cubic feet.

For each distinct type of eligible biomass fuel fired at the CO, budget unit, the dry
basis carbon content of the fuel type, as a fraction by dry weight.

For each distinct type of eligible biomass fuel fired at the CO, budget unit, the dry
basis higher heating value, in MMBtu per dry pound.

For each distinct type of eligible biomass fuel fired at the CO, budget unit, the
total dry basis eligible biomass fuel input, in pounds, calculated in accordance
with 8.7.2 of this regulation.

The total amount of CO, emitted from the CO, budget unit due to firing eligible
biomass fuel, in tons, calculated in accordance with 8.7.3 of this regulation.

For each distinct type of eligible biomass fuel fired at the CO, budget unit, the
total eligible biomass fuel heat input, in MMBtu, calculated in accordance with
8.7.4 1 of this regulation.

The total amount of heat input to the CO, budget unit due to firing eligible
biomass fuel, in MMBtu, calculated in accordance with 8.7.4.2 of this regulation.

Description and documentation of monitoring technology employed, and
description and documentation of fuel sampling methodology employed,
including sampling frequency; and,

For each distinct type of eligible biomass fuel fired at the CO, budget unit,
chemical analysis, including heating value and carbon content.

8.7.2  An owner or operator of a CO, budget unit shall calculate and submit to the Department
or its agent on a quarterly basis the total dry weight for each distinct type of eligible
biomass fired by the CO, budget unit during the reporting quarter. The total dry weight
shall be determined for each fuel type as follows:



8.8 Additional requirements to provide output data ¢

 CO, budget sources selling steam should use billing meters to determine net steam
output. A CO, budget source whose steam output is not measured by billing meters or
whose steam output is combined with output from a non-CO, budget unit prior to
measurement by the billing meter shall propose to the Department an alternative method
for quantification of net steam output. If data for steam output is not available, the CO;
budget source may report heat input providing useful steam output as a surrogate for
steam output.

%5 Monitoring. The owner or operator of each CO, budget unit, in a state that requires
the CO, budget unit's net output, must meet the following requirements. Each CO,
budget source must submit an output monitoring plan. The output monitoring plan must
include a description and diagram as stated below.

.55 1 Submit a diagram of the electrical and/or steam system for which output is
being monitored, specifically including the following.

511 If the CO, b udget unit monitors net electric output, the diagram
should contain all CO, budget units and all generators served by each CO,
budget unit and the relationship between CO, budget units and generators. If
a generator served by a CO, budget unit is also served by a non-affected
unit, the non-affected unit and its relationship to each generator should be
indicated on the diagram as well. The diagram should indicate where the net
electric output is measured and should include all electrical inputs and
outputs to and from the plant. If net electric output is determined using a
billing meter, the diagram should show each billing meter used to determine
net sales of electricity and should show that all electricity measured at the

point of sale is generated by the CO, budget units.



C; = carbon fraction (dry basis) for fuei type j;

O; = Oxidation factor for eligible biomass fuel type j, derived for solid fuels based
on the ash content of the eligible biomass fired and the carbon content of
this ash, as determined pursuant to 8.7.1.12 of this regulation; for
gaseous eligible biomass fuels, a default oxidation factor of 0.995 may
be used;

44/12 = The number of tons of carbon dioxide that are created when one ton of
carbon is combusted (44/12);

0.0005 = The number of short tons which is equal to one pound;
j = fuel type; and,
n = number of distinct fuel types.

8.7.4 Heat input due to firing of eligible biomass for each quarter shall be determined as
follows:

8.7.4.1 For each distinct fuel type:
H; = F;x HHV; x 0.0005
Where:
H; = Heat input (MMBtu) for fuel type j;

F; = Total eligible biomass dry basis fuel input (Ibs) for fuel type j, as calculated in
8.7(b);

HHYV, = Higher heating value (MMBtu/lb), dry basis, for fuel type j, as determined
through chemical analysis;

j = fuel type.
8.7.4.2 For all fuel types:

n
Heat Input MMBtu = Z Hj
=1
Where:

H; = Heat input (MMBtu) for fuel type j;
j = fuel type; and,
n = number of distinct fuel types.
8.7.5  Fuel sampling methods and fuel sampling technology shall be consistent with the New

York State Renewable Portfolio Standard Biomass Guidebook, May-2068 September
2011



88422 885822 Component approach to accuracy. If testing a piece of output
measurement equipment shows that the output readings are not accurate to
within 3.0 percent of the full scale value, then the equipment should be
repaired or replaced to meet that requirement. Data shall remain invalid until
the output measurement equipment passes an accuracy test or is replaced
with another piece of equipment that passes the accuracy test.

£8.5 8.8.7 Ongoing QA/QC. Ongoing quality assurance/quality control activities must be
performed in order to maintain the output system.

no QA/QC activities beyond what are already performed are required.

8.8.5.2 8.8.7.2 Non-billing meters. Certain types of equipment such as potential
transformers, current transformers, nozzle and venture type meters, and the
primary element of an orifice plate only require an initial certification of calibration
and do not require periodic recalibration unless the equipment is physically
changed. However, the pressure and temperature transmitters accompanying an
orifice plate will require periodic retesting. For other types of equipment, either
recalibrate or re-verify the meter accuracy at least once every two years (i.e.,
every eight calendar quarters), unless a consensus standard allows for less
frequent calibrations or accuracy tests. For non-billing meters, the output
monitoring system must either meet an accuracy of within 10% of the reference
value, or each component monitor for the output system must meet an accuracy
of within 3% of the full scale value, whichever is less stringent. If testing a piece
of output measurement equipment shows that the output readings are not
accurate to within 3.0 percent of the full scale value, then the equipment should
be repaired or replaced to meet that requirement.

$.8.5:3 B.8.7.3 Out-of-control periods. If testing a piece of output measurement equipment
shows that the output readings are not accurate to the certification value, data
remain invalid until the output measurement equipment passes an accuracy test
or is replaced with another piece of equipment that passes the accuracy test. All
invalid data shall be replaced by either zero or an output value that is likely to be
lower than a measured value and that is approved as part of the monitoring plan
required under 8.8.5 of this regulation.

4.2.6 8.8.8 Recordkeeping and reporting.

8.85.4 8.8.28.1 General provisions. The CO, authorized account representative shall comply
with all recordkeeping and reporting requirements in this regulation and with the
requirements of 1.5.5 and 2.1.5 of this regulation.

2962 8882 Recordkeeping. Facilities shall retain data used to monitor, determine, or
calculate net generation for ten years.

8.8.6.3 8.8.8.3 Annual reports. The CO, authorized account representative shall submit
annual output reports, as follows. The data must be sent both electronically and
in hardcopy by March 1 for the immediately preceding calendar year to the
Department or its agent. The annual report shall include unit level MWh, all
useful steam output and a certification statement from the CO, authorized
account representative stating the following,



£4-3-3-288512 If the CO, budget unit monitors net thermal output, the diagram

should include all steam or hot water coming into the net steam system,
including steam from CO; budget units and non-affected units, and all exit
points of steam or hot water from the net steam system. In addition, each
input and output stream will have an estimated temperature, pressure and
phase indicator, and an enthalpy in Btu/lo. The diagram of the net steam
system should identify all useful loads, house loads, parasitic loads, any
other steam loads and all boiler feedwater returns. The diagram will
represent all energy losses in the system as either usable or unusable
losses. The diagram will also indicate all flow meters, temperature or
pressure sensors or other equipment used to calculate gross thermal output.
If a sales agreement is used to determine net thermal output, the diagram
should show the monitoring equipment used to determine the sales of steam.

88320886562 Submit a description of each output monitoring system. The description
of the output monitoring system should include a written description of the output
system and the equations used to calculate output. For net thermal output
systems descriptions and justifications of each useful load should be included.

8834 8853 Submit a detailed description of all quality assurance/quality control

activities that will be performed to maintain the output system in accordance with
8.8.5 of this regulation.

8.8.3.4 8854 Submit documentation supporting any output value(s) to be used as a

missing data value should there be periods of invalid output data. The missing
data output value must be either zero or an output value that is likely to be lower
than a measured value and that is approved as part of the monitoring plan
required under this regulation.

8.8:4 8,86 Initial certification. A certification statement must be submitted by the CO, authorized

account

representative stating that either the output monitoring system consists entirely

of billing meters or that the output monitoring system meets one of the accuracy
requirements for non-billing meters at 8.8.4.2 of this regulation. This statement may be
submitted with the certification application required under 8.5.3 of this regulation.

8.8.4.43 I- 8.6

Billing meters. The billing meter must record the electric or thermal output.
Any electric or thermal output values that the facility reports must be the same as
the values used in billing for the output. Any output measurement equipment
used as a billing meter in commercial fransactions requires no additional
certification or testing.

.2__Non-billing meters. For non-billing meters, the output monitoring system must
either meet an accuracy of within 10% of the reference value, or each component
monitor for the output system must meet an accuracy of within 3% of the full
scale value, whichever is less stringent.

8:8:4.2.1 38621 System approach to accuracy. The system approach to accuracy

must include a determination of how the system accuracy of 10% is achieved
using the individual components in the system and should include data
loggers and any watt-meters used to calculate the final net electric output
data and/or any flow meters for steam or condensate, temperature
measurement devices, absolute pressure measurement devices, and
differential pressure devices used for measuring thermal energy.



§.2.24 At an auction in which CO, CCR allowances are sold, the reserve price at for the

auction shail be the COR yigger price.

9.2.2.5 If the condition of 9.22.1 of this reguiation is not satisfied. ne CG, COR
allowances shall be offered for sale at the auction, and the reserve price for the

9.2.3  The Department shall implement the reserve price in the following manner,

9.2.3.1 No allowances shall be sold at any suclion for a price batow the reserve price for

and

8237  ifthe total demand for allowances at an auction is less than or squal to the fotal

number of allo :s made available for sale in that auclion, then the auction
clearing price for the auction shall be the reserve price,

General Requirements
10813
10.0 CO; Emissions Offset Projects

10.1 Purpose

The Department will provide for the award of CO, offset allowances to sponsors of CO,
emissions offset projects or GO, emissions credilratirements that have reduced or avoided
atmospheric loading of CO,, CO, equivalent or sequestered carbon as demonstrated in
accordance with the applicable provisions of this regulation. The requirements of this
regulation seek to ensure that CO, offset allowances awarded represent CO, equivalent
emission reductions or carbon sequestration that are real, additional, verifiable, enforceable,
and permanent within the framework of a standards-based approach. Subject to the relevant
compliance deduction limitations of 6.5.1.3 of this regulation, CO, offset allowances may be
used by any CO, budget source for compliance purposes.

10.2 RESERVED

10.3  General requirements

10.3.1 Eligible CO, emissions offset projects. To qualify for the award of CO, offset allowances,
offset projects shall satisfy all the applicable requirements of 10.0 of this regulation.

10.3.1.1 Offset project types. The following types of offset projects are eligible for the
award of CO, offset allowances.

10.3.1.1.1 Landfill methane capture and destruction;
10.3.1.1.2 Reduction in emissions of sulfur hexafluoride (SFs);

10.3.1.1.3 Sequestration of carbon due to referesiation, improved forest management,
or avoidad conversion afforestalion;
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‘I am authorized fo make this submission on behalf of the owners and
operators of the CO, budget sources or CO, budget units for which the
submission is made. | certify under penalty of law that | have personally
examined, and am familiar with, the statements and information submitted
in this document and all its atfachments. Based on my inquiry of those
individuals with primary responsibility for obtaining the information, | certify
that the statements and information are to the best of my knowledge and
belief true, accurate, and complete. | am aware that there are significant
penalties for submitting false statements and information or omitting
required statements and information, including the possibility of fine or
imprisonment.”

FESERVED  Auction of CO, CCR allowances

9.1.1

__Purpose.

any addm_on_ rnfn:rmatmn qer,m(.d neucssary_ Y ,efa L

Ganersl Regurements

The Department or iz agent zhall include the following irformation in the auction notice

for sach auction:

8211 The number of CO, sllowances offered for sale at the avction, not ingluding any
CO,; CCR allowances;

8242 The number of CO, COK allowances that will be offered for sale al the augtion if
the congition of 9.2.2.1 of this section is met:

8213 The minimum reserve price for the auction: and

8214 The CCR trigger price for the auction.

8922 partment shall follow these rules for the sale of O, COR allowances

8271 0. CCR allowances shall only be sold at an augtion in which totsl demand for
gliowaneesz, ahove the COR frigaer price. excerds the number of CO, allowances
available for purchase at the auction, not including any CO, CCR allowances.

9227 tf the condition of 9.2.2.1 of this requlation is met gt an auction, then the number
of 0O, COR allowances offered for sale by the Department at the auction shiall
be eguel o the number of CO, CER allowanas in the Slate of Delaware suction
acoount 2l the fme of the auchon,

9223 After all of the CO. CCR allowances in the Ste of Delaware suction have heen

18 GIVETn L8 @"2(38!{ year, no L0 COR gllowances will be s0id 2t the auct

even if the condition of 9.2.2.1 of this requlation is mel at an auction; and




16.8-3-10.3.2
emissions offset project or CO, emissions credit retirement, provided that person meets
the requirements at 10.4 of this regulation.

4634 10.3.3
offset project standards in 10.5 of this regulation, the following general requirements shall

46

apply.

Project sponsor. Any person may act as the sponsor of an eligible CO,

General additionality requirements. Except as provided with respect to specific

15534410331 CO, offset allowances shall not be awarded to an offset project or CO,

emissions credit retirement that is required pursuant to any local, state or federal
law, regulation, or administrative or judicial order. If an offset project receives a
consistency determination under 10.4 of this regulation and is later required by
local, state or federal law, regulation, or administrative or judicial order, then the
offset project shall remain eligible for the award of CO, offset allowances until the
end of its current allocation period but its eligibility shall not be extended for an
additional allocation period.

0.232 CO, offset allowances shall not be awarded to an offset project that

includes an electric generation component, unless the project sponsor transfers
legal rights to any and all attribute credits (other than the CO, offset allowances
awarded under 10.7 of this regulation) generated from the operation of the offset
project that may be used for compliance with a renewable portfolio standard or
other regulatory requirement, to the Department or its agent.

464.3.4.3-10.3.3 3  CO, offset allowances shall not be awarded to an offset project that

receives funding or other incentives from any system benefit fund, or funds or
other incentives provided through the consumer benefit or strategic energy
purpose allocation required pursuant to 5.3.2 of this regulation.

46344 10.3.3.4 CO, offset allowances shall not be awarded to an offset project or CO,

2.5

iy

1834

emissions credit retirement that is awarded credits or allowances under any other
mandatory or voluntary greenhouse gas program.

Maximum allocation periods for CO, emissions offset projects.

40.354 10.3.4.1  Maximum allocation periods. Except as provided in 10.3.5.2 of this

regulation, the Department may award CO, offset allowances under 10.7 of this
regulation for an initial 10-year allocation period. At the end of the initial 10-year
allocation period, the Department may award CO, offset allowances for a second
10-year allocation period, provided the offset sponsor has submitted a
consistency application pursuant to 10.4 of this regulation prior to the expiration
of the initial allocation period, and the Department has issued a consistency
determination pursuant to 10.4.5.2 of this regulation.



10.3.1.1.4 Reduction or avoidance of CO, emissions from natural gas, oil, or propane
end-use combustion due to end-use energy efficiency; and

10.3.1.1.5 Avoided methane emissions from agricultural manure management
operations.

10.3.1.2 Offset project locations. To qualify for the award of CO, allowances under 10.0 of
this regulation, eligible offset projects may be located in any of the following
locations:

10.3.1.2.1 In the State of Delaware

.y

103,122 in any siate or Unied Stales iuisdiction in which a cooperaiing regulal Om{_
aaency mg_ entered into  a memorandum  of understanding_ with ]
aoproprigie requlatory agencies of all participating sizies to carry out certain
shiigations relative Io 00, emissions offsel oroiscts in that stele or i;f:;
wrisdiction, including but not Hmited o the obligation o perform audiis o
offset project sites, and repori violations ¢f 10.4

10.3.4 2 2 1 Projects located (in whole or in part) in one or more pariicipating states
are nol eligible for CQ, offset allowances under 10.0 uniess more of the
CC, squivaient emissions reduction or carbon sequestration due to the
tifsel projecl Is projected to occeur in the Slate of Delaware than in any
other parlicipating state.

18.3.1.2.3.1 Proiects located {ir, whole or in part) in one or more participating slates
are not eligible for CO, offset allowances under 10.0 yriess more of the
GO, enuivalent emissions reduction or carbon segussication dus to the
offset prolect 15 mmected to occeur in the State of Delsware than in any

b

’2 Ao A2y - the--Slate-of-Delaware -and- a0 008 ihar
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10.4.2.2  For offset projects involyi
avoided conversion tl
that is one vea il e : € [
10538, %WW{‘Q? &MW%EQ@Me ea%;»g‘m y-a
ust-be-submitied hy—the—gdate-that-ls-&-menths-afier—the—oliset g}f@jéﬁct -
sammencad:

10.4.2.3  Any consistency application that fails to meet the deadlines of this regulation will
result in the denial of the consistency application and the continued ineligibility of
the subject offset project.

10.4.3 Consistency application contents.

10.4.3.1 For an offset project, the consistency application must include the following
information.

10.4.3.1.1 The project's sponsor's name, address, e-mail address, telephone number,
facsimile transmission number, and account number.

10.4.3.1.2 The offset project description as required by the relevant provisions of 10.5 of
this regulation.

10.4.3.1.3 A demonstration that the offset project meets all applicable requirements set
forth in this regulation.

10.4.3.1.4 The emissions baseline determination as required by the relevant provisions
of 10.5 of this regulation.

10.4.3.1.5 An explanation of how the projected reduction or avoidance of atmospheric
loading of CO, or CO, equivalent or the sequestration of carbon is to be
quantified, monitored, and verified as required by the relevant provisions of
10.5 of this regulation.

10.4.3.1.6 A completed consistency application agreement that reads as follows:

“The undersigned project sponsor recognizes and accepts that the
application for, and the receipt of, CO, offset allowances under the CO,
Budget Trading Program is predicated on the project sponsor following
all the requirements of 10.0 of this regulation. The undersigned project
sponsor holds the legal rights to the offset project, or has been granted
the right to act on behalf of a parly that holds the legal rights to the
offset project. | understand that eligibility for the award of CO; offset
allowances under 10.0 of this regulation is contingent on meeting the
requirements of 10.0 of this regulation. | authorize the Department or
its agent to audit this offset project for purposes of verifying that the
offset project, including the monitoring and verification plan, has been
implemented as described in this application. | understand that this
right to audit shall include the right to enter the physical location of the
offset project. | submit to the legal jurisdiction of the State of
Delaware.”

10.4.3.1.7 A statement and certification report signed by the offset project sponsor
certifying that all offset projects for which the sponsor has received CO,
offset allowances under this regulation (or similar provisions in the rules of
other participating states), under the sponsor's ownership or control (or under



18:3.6:2 10.3.4.2 Maximum &ffareststion allocation period. The Department may award
CO, offset allowances under 10.7 of this regulation for any involving
eforestation, improved forest management, or avoided conversion affsrasiation
offset project for an initial 20-year allocation period. At the end of the initial 2%
Zg-year allocation period, gr any subsequent crediting period_the Department
may award CO, offset allowances for a second 25 28-year allocation period,
provided the offset sponsor has submitted a consistency application for the
atforestation offset project pursuant to 10.4 of this regulation prior to the
expiration of the initial allocation period, and the Department has issued a
consistency determination pursuant to 10.4. 5 2 of this regulatlon At e -end-af

the--sesond 28-year-gllovation—perded —the Doparlment - may-award-S0offsat
allowsnses for-a-thi wyea; al eoa{s@n f}aa:}d p{@vzé@é %he Qf“ 2L SpOnSer has
submitted-a-consisle =isls for-the-afforestation off chpursbantin
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40341035 Offset project audit. Project sponsors shall provide, in writing, an access
agreement to the Department granting the Department or its agent access to the physical
location of the offset project to inspect for compliance with this regulation. For offset
projects located in any state or other U.S. jurisdiction that is not a participating state,
project sponsors shall also provide, in writing, an access agreement to the Department
granting the cooperating regulatory agency with access to the physicai location of the
offset project to inspect for compliance with this regulation.

10:3:8-10.3.8  Ineligibility due to noncompliance. If at any time the Department determines that
a project sponsor has not complied with the requirements of this regulation, then the
Department may revoke and retire any and all CO, offset allowances in the project
sponsor’s account. If at any time the Department determines that an offset project does
not comply with the requirements of this regulation, then the Department may revoke any
approvals it has issued relative to an offset project.

10.4  Application process

10.4.1 Establishment of general account. The sponsor of an offset project w2-GO-emissicns
sredgilreliremant-must establish a general account under 6.2.2 of this regulation. All
submissions to the Department required for the award of CO, offset allowances under
this reguiation must be from the CO, authorized account representative for the general
account of the sponsor of the relevant offset project or GO -emissions sredit ratirement;
herein referred to as “project sponsor.”

10.4.2 Consistency application deadlines.

10.4.2.1 For offset projects not involving reforestatian. ir'mur"'v d forest managen
'“"-""uj ,|!‘--'. ,.||i;||r"_}t n must he ‘-lIUﬂ itted by
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10.4.5 Department action on consistency applications.

10.4.51

10.4.5.2

Completeness determination. Within 30 days following receipt of the consistency
application filed pursuant to 10.4.2 of this regulation, the Department will notify
the project sponsor whether the consistency application is complete. A complete
consistency application is one that is in an approved form and is determined by
the Department to be complete for the purpose of commencing review of the
consistency application. In no event shall a completeness determination prevent
the Department from requesting additional information in order to enable the
Department to make a consistency determination under 10.4.5.2 of this
regulation.

Consistency determination. Within 90 days of making the completeness
determination under 10.4.5.1 of this regulation, the Department will issue a
determination as to whether the offset project is consistent with the requirements
of 10.3 and 10.4 of this regulation and the requirements of the applicable offset
project standard of 10.5 of this regulation. For any offset project found to lack
consistency with these requirements, the Department will inform the project
sponsor of the offset project’s deficiencies.

10.5 CO, emissions offset project standards

10.5.1 Landfill methane capture and destruction. To qualify for the award of CO, offset
allowances under 10.0 of this regulation, offset projects that capture and destroy
methane from landfills shall meet the requirements of 10.5.1 of this regulation and all
other applicable requirements of 10.0 of this regulation.

10.5.1.1

10.5.1.2

Eligibility. Eligible offset projects shall occur at landfills that are not subject to the
New Source Performance Standards (NSPS) for municipal solid waste landfills,
40 CFR 860, Section Cc and Section WWW.

Offset project description. The offset project sponsor shall provide a detailed
narrative of the offset project actions to be taken, including documentation that
the offset project meets the eligibility requirements of 10.5.1.1 of this regulation.
The project narrative shall include the following information.

10.5.1.2.1 Owner and operator of the offset project;

10.5.1.2.2 Location and specifications of the fandfill where the offset project will occur,

including waste in place;

10.5.1.2.3 Owner and operator of the landfill where the offset project will occur; and

10.5.1.2.4 Specifications of the equipment to be installed and a technical schematic of

10.56.1.3

the offset project.
Emissions baseline determination. The emissions baseline shall represent the
potential fugitive landfill emissions of CH, (in tons of COe), as represented by
the CH, collected and metered for thermal destruction as part of the offset
project, and calculated in accordance with this paragraph.
Emissions (tons CO,e) = (V x M x (1-OX) x GWP)/2000

Where:



the ownership or control of any entity which controls, is controlled by, or has
common control with the sponsor) are in compliance with all applicable
requirements of the CO, Budget Trading Program in all participating states.

10.4.3.1.8 A verification report and certification statement signed by an independent
verifier accredited pursuant to 10.6 that expresses that the independent
verifier has reviewed the entire application and evaluated the following in
relation to the applicable requirements at 10.3 and 10.5 of this regulation,
and any applicable guidance issued by the Department.

10.4.3.1.8.1 The adequacy and validity of information supplied by the project sponsor
to demonstrate that the offset project meets the applicable eligibility
requirements of 10.3 and 10.5 of this regulation.

10.4.3.1.8.2 The adequacy and validity of information supplied by the project sponsor
to demonstrate baseline emissions pursuant to the applicable
requirements at 10.5 of this regulation.

10.4.3.1.8.3 The adequacy of the monitoring and verification plan submitted pursuant
to the applicable requirements at 10.5 of this regulation.

10.4.3.1.8.4 Such other evaluations and statements as may be required by the
Department.

10.4.3.1.9 Disclosure of any voluntary or mandatory programs, other than the CO,
Budget Trading Program, to which greenhouse gas emissions data related to
the offset project has been, or will be reported.

10.4.3.1.10 For offset projects located in a state or United States jurisdiction that is not a
participating state, a demonstration that the project sponsor has complied
with all requirements of the cooperating regulatory agency in the state or
United States jurisdiction where the offset project is located.

18433 10432  Consistency applications shall be submitted in a format approved by the
Department.

Consistency applications may not be submitted to the Department if a consistency
application has already been submitted for the same project, or any portion of the same
project, in another participating state, unless the consistency application was rejected by
another participating state solely because more of the CO, equivalent emissions
reduction or carbon sequestration due to the offset project is projected to occur in the
State of Delaware than in any other patrticipating state.

Finne ithe



10.5.1.5.2

The project sponsor shall annually verify landfill gas CH4 composition through
landfill gas sampling and independent laboratory analysis using applicable
U.S. Environmental Protection Agency laboratory test methods.

10.5.2 Reduction in emissions of sulfur hexafluoride (SFs). To qualify for the award of CO, offset
allowances under 10.0 of this regulation, offset projects that prevent emissions of sulfur
hexafluoride to the atmosphere from equipment in the electricity transmission and
distribution sector, through capture and storage, recycling, or destruction, shall meet the
requirements of 10.5.2 of this regulation and all other applicable requirements of 10.0 of
this regulation.

10.5.2.1  Eligibility.

10.5.2.1.1

10.56.2.1.2

Eligible offset projects shall consist of incremental actions beyond those
taken during the baseline year to achieve a reduction in SFg em issions
relative to the baseline year. Eligible actions may include an expansion of
existing actions. The identified actions to be taken shaII be consistent with
the guidance provided in Hiah-voltage shgea trolgear - Part 303:
Use and handiing of sulfur_hexafluaric lgtermationa-Eleckalachnicsl
G@mmss%@ﬁ 44 hgeafwa@d wm«@%
and—I —F fluerid bt igh-vell
w%._zagcm ¢?27 03 edsé and
Electric Power Research Instltute (EPRI), ]
Subsiaticns.” Practical-Guide—lo—SFEHandling—Prastic %ng’g&f
28432(1020014, 2

Par=1a1
e

Except as provided in 10.5.2.1.3 of this regulation, eligible offset projects
shall have an SFg entity-wide emissions rate for the baseline year that is less
than the applicable emissions rate in Table 10-1. The entity-wide SFs
emissions rate shall be calculated as follows:

SF¢ Emissions Rate (%) = (Total SFs Emissions for Reporting Year)/ (Total
SFs Nameplate Capacity at End of Reporting Year)

Where:
SFs Nameplate Capacity refers to all SFg-containing equipment owned

and/or operated by the entity, at full and proper SFg charge of the equipment
rather than the actual charge of the equipment (which may reflect leakage).

Table 10-1. SF; Emissions Rate Performance Standards

A. Emission Regions

Region A Region B Region C Region D Region E

Connecticut Alabama Colorado Arkansas Alaska

Delaware District of | lllinois jowa Arizona
Columbia

Maine Florida Indiana Kansas California

Massachusetts Georgia Michigan Louisiana Hawaii




10.5.14

10.5.1.5

V = Volume of CH, collected (fta)

M = Mass of CH, per cubic foot (0.04246 Ibs/ft’ default value at 1 atmosphere
and 20° C)

OX = Oxidation factor (0.10), representing estimated portion of collected CH,
that would have eventually oxidized to CO, if not collected

GWP = CO.e global warming potential of CH, (23 25)

Calculating emissions reductions. Emissions reductions shall be determined
based on potential fugitive CH, emissions that would have occurred at the landfill
if metered CH,4 collected from the landfill for thermal destruction as part of the
offset project was not collected and destroyed. CO.e emissions reductions shall
be calculated as follows:

Emissions Reductions (tons CO.e) = (V x M x (1 - OX) x C¢ x GWP)/2000
Where:
V = Volume of CH, collected (ft5)

M = Mass of CH, per cubic foot (0.04246 Ibs/ft® default value at 1 atmosphere
and 20° C)

OX = Oxidation factor (0.10), representing estimated portion of collected CH, that
would have eventually oxidized to CO if not collected

C. = Combustion efficiency of methane control technology (0.98)
GWP = CO,e global warming potential of CH, (23-25)

Monitoring and verification requirements. Offset projects shall employ a landfill
gas collection system that provides continuous metering and data computation of
landfill gas volumetric flow rate and CH, concentration. Annual monitoring and
verification reports shall include monthly volumetric flow rate and CH,
concentration data, including documentation that the CH4 was actually supplied
to the combustion source. Monitoring and verification is also subject to the
following requirements.

10.5.1.5.1 The project sponsor shall submit a monitoring and verification plan as part of

the consistency application that includes a quality assurance and quality
control program associated with equipment used to determine landfill gas
volumetric flow rate and CH, composition. The monitoring and verification
plan shall also include provisions for ensuring that measuring and monitoring
equipment is maintained, operated, and calibrated based on manufacturer
recommendations, as weli as provisions for the retention of maintenance
records for audit purposes. The monitoring and verification plan shall be
certified by an independent verifier accredited pursuant to 10.6 of this
regulation.



10.5.2.2

10523

10.5.2.1.3.4 Required equipment purpose or design for a substantial portion of

entity transmission and distribution equipment results in inherently
leak-prone equipment.

Offset project description. The offset project sponsor shall provide a detailed
narrative of the offset project actions to be taken, including documentation that
the offset project meets the eligibility requirements of 10.5.2.1 of this regulation.
The offset project narrative shall include the following information.

10.5.2.2.1 Description of the transmission and/or distribution entity suitable in detail

to specify the service territory served by the entity.

10.5.2.2.2 Owner and operator of the transmission and/or distribution entity,

Emissions baseline determination. If the consistency application is filed on or
after January 1, 2009, baseline SFs emissions shall be determined based on
annual entity-wide reporting of SF¢ emissions for the calendar year immediately
preceding the calendar year in which the consistency application is filed
(designated the baseline year).—-the-gonsistency-appheation-is filed-prior-1o
2008 - the baseling year may be 2608 but-re-sardisr.  The reporting entity shall
systematically track and account for all entity-wide uses of SFg in order to
determine entity-wide emissions of SFs. The scope of such tracking and
accounting shall include all electric transmission and distribution assets and all
SFe-containing and SFs-handling equipment owned and/or operated by the
reporting entity.

10.5.2.3.1 Emissions shall be determined based on the following mass balance method:

SFs Emissions (Ibs.) = (SFg Change in Inventory) + (SFg Purchases and
Acquisitions) — (SFg Sales and Disbursements) — (Change in Total SFs
Nameplate Capacity of Equipment)

Where:

Change in Inventory is the difference between the quantity of SF¢ gas in
storage at the beginning of the reporting year and the quantity in storage
at the end of the reporting year. The term “quantity in storage” includes
all SF¢ gas contained in cylinders (such as 115-pound storage cylinders),
gas carts, and other storage containers. it does not refer to SFg gas held
in SFs-using operating equipment. The change in inventory will be
negative if the quantity of SF¢ gas in storage increases over the course
of the year.

Purchases and Acquisitions of SF¢ is the sum of all the SF¢ gas acquired
from other parties during the reporting year, as contained in storage
containers or SFg-using operating equipment.

Sales and disbursements of SF¢ is the sum of all the SFg gas sold or
otherwise disbursed to other parties during the reporting year, as
contained in storage containers and SFg-using operating equipment.

Change in Total SFs Nameplate Capacity of Equipment is the net change
in the total volume of SFe-containing operating equipment during the
reporting year. The net change in nameplate capacity is equal to new



New Jersey Kentucky Minnesota Missouri Idaho
New York Maryland Montana Nebraska Nevada
New Hampshire Mississippi North Dakota New Mexico Oregon
Pennsylvania North Carolina Ohio Oklahoma Washington
Rhode Island South Carolina South Dakota Texas
Vermont Tennessee Utah
Virginia Wisconsin
West Virginia Wyoming
B. Emissions Rate Performance Standards
Region Emission Rate®
Region A 9.68%
Region B 5.22%
Region C 9.68%
Region D 5.77%
Region E 3.65%
U.S. (National) 9.68%

® Based on weighted average 2004 emissions rates for U.S. EPA SF, Partnership utilities in
each region. If the weighted average emissions rate in a region is higher than the national
weighted average, the default performance standard is the national weighted average
emissions rate.

10.56.2.1.3 An SF; offset project shall be eligible even if the SFg entity-wide emissions

rate in the baseline year exceeds the applicable rate in 10.5.2.1.2 of this
regulation, provided that the project sponsor demonstrates and the
Department determines that the project is being implemented at a
transmission and/or distribution entity serving a predominantly urban service
territory and that at least two of the following factors prevent optimal
management of SFe.

10.5.2.1.3.1 The entity is comprised of older than average installed transmission
and distribution equipment in relation to the national average age ot
equipment.

10.5.2.1.3.2 A majority of the entity’s electricity load is served by equipment that is
located underground, and poor accessibility of such underground
equipment precludes management of SFg emissions through regular
ongoing maintenance.

10.5.2.1.3.3 The inability to take a substantial portion of equipment out of service,
as such activity would impair system reliability.



follows, using the quantification method outlined in 10.5.2.3.2 of this regulation to
determine emissions in both the baseline year and reporting year(s):

Emissions Reduction (tons COe) = (Total Pounds of SFg Emissions in Baseline
Reporting Year) — (Total Pounds of SFgs Emissions in Reporting Year) x
GWP/2000

Where:

GWP = CO.e global warming potential of SFg (22,-266800}

10.5.2.5 Monitoring and verification requirements. The annual monitoring and verification

10.56.3

report shall include supporting material detailing the calculations and data used
to determine SFg emissions reductions, and shall also provide the following
documentation.

10.5.2.5.1 The project sponsor shall identify a facility(ies) managed by the entity from
which all SFg gas is procured and disbursed and maintain an entity-wide log
of all SFs gas procurements and disbursals. The entity-wide log shall include
the weight of each cylinder transported before shipment from the facility(ies)
and the weight of each cylinder after return to the facility(ies). A specific
cylinder log shall also be maintained for each cylinder that is used to fill
equipment with SF¢ or reclaim SFg from equipment. The cylinder log shall be
retained with the cylinder and indicate the location and specific identifying
information of the equipment being filled, or from which SFj is reclaimed, and
the weight of the cylinder before and after this activity. The cylinder log shall
be returned with the cylinder to the facility when the activity is complete or
the cylinder is empty.

10.5.2.5.2 A current entity-wide inventory of all SFe-containing operating equipment and
all other SFg-related items, including cylinders, gas carts, and other storage
containers used by the entity. The inventory shall be certified by an
independent verifier accredited pursuant to 10.6 of this regulation.

10.5.2.5.3 The project sponsor shall provide a monitoring and verification plan as part of
the consistency application, which shall include an SFg inventory
management and auditing protocol and a process for quality assurance and
quality control of inventory data. The monitoring and verification plan shall be
certified by an independent verifier accredited pursuant to 10.6 of this
regulation.
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equipment nameplate capacity, minus retired equipment nameplate
capacity. This quantity will be negative if the retired equipment has a
total nameplate capacity larger than the total nameplate capacity of the
new equipment. “Total nameplate capacity” refers to the full and proper
SF¢ charge of the equipment rather than to the actual charge, which may
reflect leakage.

10.5.2.3.2 Emissions shall be calculated as follows:

10.56.2.3.3

Emissions (tons COze) = [(Vipy — Viey) + (PApsg + PAs + PAL) — (SDgp +
SD;s + SDg¢ + SDgor) = (CNP — CNP )] x GWP/2000

Where (all SF¢ values in lbs.):
Viey = SF¢ inventory in cylinders, gas carts, and other storage containers
(not SFe-containing operating equipment) at the beginning of the
reporting year

Viey = SFg inventory in cylinders, gas carts, and other storage containers
(not SFe-containing operating equipment) at the end of the reporting year

PAysq = SFs purchased from suppliers or distributors in cylinders

PA., = SF¢ provided by equipment manufacturers with or inside SFg-
containing operating equipment

PA.. = SF¢ returned to the reporting entity after off-site recycling

SD,, = Sales of SF; to other parties, including gas left in SF¢-containing
operating equipment that is sold

SD,s = Returns of SFg to supplier (producer or distributor)
SDy = SF; sent to destruction facilities
SDgor = SF¢ sent off-site for recycling

CNPp = Total SFs nameplate capacity of new SFe-containing operating
equipment at proper full charge

CNP, = Total SFs nameplate capacity of retired or sold SFg-containing
operating equipment at proper full charge

GWP = CO.e global warming potential of SF¢ (22,-200800)

As part of the consistency application required pursuant to 10.4.2 and 10.4.3
of this regulation and in annual monitoring and verification reports required
pursuant to 10.7.2 and 10.7.3 of this regulation, the project sponsor shall
provide the documentation required at 10.5.2.5.1 through 10.5.2.5.3 of this
regulation to support emissions calculations.

10.5.2.4 Calculating emissions reductions. Emissions reductions shall represent the
annual entity-wide emissions reductions of SF; for the reporting entity, relative to
emissions in the baseline year. Emissions reductions shall be determined as
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18:8:8:. 4 0—Eligible-oisst projpsis-shall be managed-in sossrdance with-widely-acsentad

10.56.3.2

ww%g}aga&y -sustainable-loresty-praclicas-and-designed-lo-promete-the
restoration-osl-native-lorests-by-using-mainly-native species-and-aveiding-the
inkraduction-of-invasive-non-palive-speces.fsommemhl-dmbar-hanvest
activities-ara—to-secur—cerificationmust-be-oblained,—prior-to-any-hamest
acliviles—at--the--site, -wough Hhe--Farast--Slewariship - Counsl-(F8G)
Bustainable f~@f&a¥t¢%}5‘a2me{ SE-American-Tree Famn-System-(ATFS) - or
ush-othersimilarorganizations o8 may be-approved by the-Depadment

Offset project description. The offset project sponsor shall provide a detailed
narrative of the offset project actions to be taken, including documentation that
the offset project meets the eligibility requirements of 10.5.3.1 of this regulation.
The offset project narrative shall include the fallowing-information_identified in
sections 8.1 and 9.1 of the forest offsel_protoonl, and any other information
deemed necessary by the Departmernt
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Carbon sequestration baseline determination. Baseline onsite carhon stocks
shall be detenmined as reguired by sections 6.1.1, 612 821,827 625 63,1,
and 6.3.2 of the forest offset protocol. as applicable.The-cxistin gmama{@w@l
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prior—to-offset-project-commencement—af-the-carben—content-of-ihe-following
Sorbon-Ppusls.
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10.5.3.4 Calculating carbon seguestered. Net GHG reductions and GHEG removal
enhancements shall be calculated as required by 6.0 of the forest offset protocol.
The project’s risk reversal rating shall be calculated as required by Appendix D of
the forest offset protocol.

10.56.3.5 Monitoring and verification requirements. ¥Monitoring and verification is subject 1o
the following requirements. Fotal-carbon-stack-within-the-offset-projest-boundary
shali-be-caisuiatad-not-iess-than-every-Tive years — Moniiorng-and-verification-is
subjestto the llowing requirements.

10.8.3.5: 1 Monltorng—and—verification—repors—shal—include —data—Fom--dirast
messwement-oi-sarbon-cuntent for-all-plets-used-to-delsrmine basaling-and
reporing-period carbor-bontent:
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10.5.86.3—The-conservation -sasement—shallreguire—that-the land- bemanaged-in
asoordance-with-ervironmentally-sustainable foresiy practy

10.5.3.8.1 Unintentional reversals. Reguirements for uninlentional reversals gre as
follows:

10.5.3.8.2.1 Tre project sponsor must nolify the Depariment of the reversal and
provide an explanation for the nature of the unintentional reversal within 30
calendar days of its discovery: and

10.5.3.8.2.2 The project spansor must submit to the Department a verified estimate
of current carbon stocks within tha offset project boundary within one
vear of the discovery of the unintentional reversal

40.5.2.8.3 intendional Reversals. Requirements for intentional reversals are as follows:

10.5.2.8.3.1 If an intentional reversal oocurs. the project sponsor shall, within 30
calendar days of the intentional reversal:

13.5.2.8 2.1.1 Provide notice, in writing, 1o Department of the intantiona! rever-
sal and

10.5.3.8.3.1.2 Provide a written description and explanation of the intentional
reversal ta the Department.

10.5.3.8.3.2 Within one year of the occurrence of an intenlienal reversal. the project
spensor shall submit to the Department a verified estimate of current

10.5.3.8.3.3 If an |ntentional reversal ocours. and CO: offsel allowanges have
heen awarded to the offset project, to the offsel project, the forest
owner must transfer to the forest offset refirement account a
quantity of CO. allowances carresponding to the number of metsic
tons of CO. equivalent reversed within six months of netification
hy the Depariment

10.5.3.8.3.3.1 Notification by the Department will occur_after the verified
estimate of carbon stocks has been submitted to the Department,
or afier ong year has elapsed since the occurrence of the reversal
if the project sponsor fails to submit the verified esiimate of
carbon stogks.

10.5.2.8.3.3.2 If the forest owner does not surrender valid CO- gliowances 1o the
Department within six_months of notification by the Department,
the Forest owner will be subiecl to enforcement action and each
CO, equivaleni ton of carbon sequestration reversed will
constitte & separate viclation of this requistion and applicable
state law,

10538.4 Proect Tenmnation. Reguirements for prolect termination are as follows:

10.5.3.8.4.1  The proiect sponsor_musl surrender to the Department its agent for
refirement_a_quantity of CO. Allowances in the amount calculated
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10.5.3.5.1 Momt{:rfng and verrﬁw ion reports shall include all forest offset project data
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The consistency appiication shall include a monitering and verification niz
ied by an independent verfier accredied pursusnt o 108 of i?‘
requlat:on The monitorng and verification plan shall consist of a forest
carbon mventory program, gs reguired by secton 8.1 of the forest offsat

protocol.
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18.5.4.5.3 _Monitaring and verificalion reports shail be submitted not less than every six
years, excgg that the first monftoring and verification report for reforestation
projects must be submitted within twelve vears of project commencement

10.5.3.6 __ Forest Offset Project Data Reports A project sponsor shall submit a forest offset
Prolect dals report 1o the Degardment for each resorling perind. Fach forest
offset project data repart must cover a singie reporiing period. Renoriing variods
must be contiguous: there must be no gaps in reporting once the first reporiing
rarind has cammenced,

10537  Priorto the awerd of CO, offset allowances pursuant to 18.7 of this requistion, or
to any lransfer allowances pursuant to 10.5.3.8, anv guantity exnr ol in mebic
fons. or metdc fons of CO, equivalent, shall be corverted 1o tons using the
conversion factor specified in 1.2 of this requlation.

Hr6:3:4 10,5 3.5 Carbon sequestration permanence. The offset project shall meet the
following requirements to address germanencs reversal of sequestered carbon.
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10.5.4 Reduction or avoidance of CO, emissions from natural gas, oil, or propane end-use
combustion due to end-use energy efficiency. To qualify for the award of CO, offset
allowances under 10.0 of this regulation, offset projects that reduce CO, emissions by
reducing on-site combustion of natural gas, oil, or propane for end-use in an existing or
new commercial or residential building by improving the energy efficiency of fuel usage
and/or the energy-efficient delivery of energy services shall meet the requirements of
10.5.4 of this regulation and all other applicable requirements of 10.0 of this regulation.
Eligible new buildings are lim ited to new buildings that are designed to replace an
existing building on the offset project site, or new buildings designed to be zero net
energy buildings.

10.5.4.1 Eligibility.

10.5.4.1.1 Eligible offset projects shall reduce CO, emissions through one or more of
the following energy conservation measures (ECMs):

10.54.1.1.1 improvements in the energy efficiency of combustion equipment that
provide space heating and hot water, including a reduction in fossil fuel
consumption through the use of solar and geothermal energy;

10.5.4.1.1.2 Improvements in the efficiency of heating distribution systems,
including proper sizing and commissioning of heating systems;

10.5.4.1.1.3 Installation or improvement of energy management systems;

10.5.4.1.1.4 Improvement in the efficiency of hot water distribution systems and
reduction in demand for hot water;

10.5.4.1.1.5 Measures that improve the thermal performance of the building
envelope and/or reduce building envelope air leakage;

10.5.4.1.1.6 Measures that improve the passive solar performance of buildings and
utilization of active heating systems using renewable energy; and

10.5.4.1.1.7 Fuel switching to a less carbon-intensive fuel for use in combustion
systems, including the use of liquid or gaseous eligible biomass,
provided that conversions to electricity are not eligible.

10.5.4.1.2 Performance standards.

10.5.4.1.2.1 All end-use energy efficiency offset projects. All offset projects under
this regulation shall meet the applicable performance criteria set forth
in this regulation.

10.5.4.1.2.1.1 Installation best practice. Any combustion equipment and related
air handling equipment (HVAC systems) installed as part of an
offset project shall be sized and installed in accordance with the



pursuant 10 project tenminalion provisions in the forest offset protocol
within six months of project terminaion.

10.5.2.8.4.2 H the project sponsor does not surrender o the Department or iis

zuent » guantity of CO, Allowances in the amount calculated pursuant
to projsel fermination plovisions in the forest offsel protoca] within six
months of project termination. they will be subject to enforcement
action and esch CO2 offset allowance not surrendered will constituie a

separate violation of this Part and applicable siate law

10.6.3.8.5 Disposition of Forest Sequestration Projects after a Reversal. If a reversai

lowers the forest offset project's actual standing live carbon stacks below its
projec: haseline standing live carbon stocks, the forest offsel project will be
terminaled by the Department.

10.6.3.8  Timing of forest offsel profects.  The Deparfmert may award CO. offsat
ailowances uier 10.7 only for forest offset projects that are initially commensed
on or after January 1, 2814,

10.5.3.10 _ Proiects thet Have Been Awarded Credits by a Maluniary Greenhouse Gss

Reduction Program. The provisions of paragraphs 10.3.3.4 and 10.4.2 2 shali not

apply 1o forest prolects that have been awarded credits under a voluntary

greenhouse gas reduction program_provided that the following_conditions are

sgtisfied, For such projects, the number of C0O, Offset Allpwances will be

caloyiated pursuant to the requiremerds of 1053 without regard (o ouantily of

credits gt were awarded Lo the project under the voluntary program,

10.5.3.10.1 The project satisfies all other general requirements of 10.0. including all

specific reguirerments of 10.5.3, for all reporting periods for which the project
has been awarded credits under a voluntary greenhouse gas program and
also intends 1o he awarded CO, offset sliowances pursuant to 10.7.

10.5.3.10.2 At the time of submiltal of the consistency application for the project, the

project submits forest offset data reports and a monitoring and verification
report covering all reporting periods for which the project has been awarded
credits under a voluntary greenhouse gas program and also intends to be
awarded CO2 offset silowances pursuant to 10.7. Forest offset daia raports
and moenitoring and verificetion reports must mest all requirements of
10538 and 10.5.3.6.

10.5.3.10.3 The consistency application inciudes information sufficient to zliow the

Departinent to make the following determinations, and the voluntary
greenhouse gas program has published information on its websiie o sllow
the Department io verify the informalion included in the consistency
application.

10531021 The offsel project has met all leoal snd contraciual reqguirements o

aliow it to terminale its relstionship with the voluntary greenhouse
qas program, and such termination has been completed,

10.5.3.10.2.2  The prolect sponsor or voluntary greenhouse gas program

has cancelled or refived all credits that were awarded for
sarbon sequestration that occurred during the time periods
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applicable requirements and specifications outlined in this
regulation.

10.54.1.2.1.1.1 Commercial HVAC systems shall meet the applicable
sizing and installation requirements of
ANSI/ASHRAE/IESNA Standard $8.1 (3! Edition)-2010
98.1-2684: Energy Standard for Buildings Except Low-
Rise Residential Buildings; ANSI/ASHRAE Standard 62.2-
2010 32584 Ventilation for Acceptable Indoor Air Quality.
and-fAmerican b@oaezg o HS&%W@ Rafrigarating, and Al
- ".:E: e {—4{ ‘_ y s €
s and- gy
62-1-2004-\Men

10.6.4.1.2.1.1.2 Residential HVAC systems shall meet the applicable sizing
specifications of Air Conditioner Contractors of America
(ACCA) Manual J: Residential Load Calculation (Eight
Edition-F4lf), and the applicable installation specifications
of Slandard-—¢ ANSI/ACCA 5 QI-2007) "“HVAC Quality
Instaliation Specification”—#esidential--and - Commareial
%wfeaivzg, Meptdaling. —and  Alr Genditioning — {HVAL)

Applications~ 2007,

10.5.4.1.2.1.2 Whole-building energy performance. Eligible new buildings or
whole-building retrofits that are part of an offset project shall
meet the requirements of this regulation.

10.54.1.2.1.21 Commercial buildings shall exceed the energy
performance requirements of ANSI/ASHRAE/IESNA
Standard 90.1-{G] Editicn } 2604 2010: Energy Standard
for Buildings Except Low-Rise Residential Buildings by
30%, with the exception of multi-family residential buildings
classified as commercial by ANSI/ASHRAE/IESNA

these energy performance requwements by 20%.

10.56.4.1.2.1.2.2 Residential buildings shall exceed the energy performance
requirements of the 20042012 International Energy

Conservation Code Supplement by 30%.
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10.5.4.3.3

Energy Usage (MMBtu) = BEUpecuX A
Where:

BEUaecw = Annual pre-installation baseline energy use by fuel type
(MMBtu) attributable to the application(s) to be targeted by the energy
conservation measure(s). If applicable building codes or equipment
standards require that equipment or materials installed as part of the
offset project meet certain minimum energy performance requirements,
baseline energy usage for the application shall assume that equipment
or materials are installed that meet such minimum requirements. For
offset projects that replace existing combustion equipment, the assumed
minimum energy performance required by applicable building codes or
equipment standards shall be that which applies to new equipment that
uses the same fuel type as the equipment being replaced. Baseline
energy usage shall be determined in accordance with the applicable
requirements at 10.5.4.5 of this regulation.

A = Adjustments to account for differing conditions during the two time
periods (pre-installation and post-installation), such as weather, building
occupancy, and changes in building use or function. Adjustments shall
be determined in accordance with the applicable requirements at
10.5.4.5 of this regulation.

Annual baseline emissions shall be determined as follows:

Emissions (Ibs. CO,) = Li., BEU; x EF; x OF;

Where:

BEU; = Annual baseline energy usage for fuel type i (MMBtu)
demonstrated pursuant to the requirements at 10.5.4.5.1 through

10.5.4.5.4 of this regulation.

EF, = Emissions factor (Ibs. CO,/MMBtu) for fuel type i listed at 10.5.4.3
of this regulation, Fakie 3 Table 10-2 of this regulation.

OF; = Oxidation factor for fuel type i listed at 10.5.4.3 of this regulation,

10.54.4 Calculating emissions reductions. Emissions reductions shall be determined
based upon annual energy savings by fuel type (MMBtu) for each energy
conservation measure, multiplied by the emissions factor and oxidation factor for
the respective fuel type at 10.5.4.3 of this regulation, Table 3 of this regulation.

10.5.4.4.1 Annual energy savings shall be determined as follows:

Energy Savings (MMBtu) = (BEU agcm x A) = (PIEUgcm X A)

Where;



40:6:4-4-2:3-10.54.1.2.2 Maximum market penelration rate for offset projects
commenced on or after January 1, 2009. For offset projects initiated on
or after January 1, 2009, the project sponsor shall demonstrate, to the
satisfaction of the Department, that the energy conservation measures
implemented as part of the offset project have a market penetration

rate of less than 5%.

10.5.4.2 Offset project description. The offset project sponsor shall provide a detailed
narrative of the offset project actions to be taken, including documentation that
the offset project meets the eligibility requirements of 10.5.4.1 of this regulation.
The offset project narrative shall include the following information.

10.5.4.2.1 Location and specifications of the building(s) where the offset project actions
will occur;

10.5.4.2.2 Owner and operator of the building(s);

10.5.4.2.3 The parties implementing the offset project, including lead contractor(s),
subcontractors, and consulting firms;

10.5.4.2.4 Specifications of equipment and materials to be installed as part of the offset
project; and

10.5.4.2.5 Building plans and offset project technical schematics, as applicable.

10.5.4.3 Emissions baseline determination. The emissions baseline shall be determined in
accordance with the requirements of this paragraph, based on energy usage
(MMBtu) by fuel type for each energy conservation measure, derived using
historic fuel use data from the most recent calendar year for which data is
available, and multiplied by an emissions factor and oxidation factor for each
respective fuel in Table 10-4-Z below.

Table-44-4 Table 10-2. Emissions and Oxidation Factors

Emissions Factor
Fuel (Ibs. CO./MMBtu) Oxidation Factor
Natural Gas 116.98 0.995
Propane 139.04 0.995
Distillate Fuel Oil 161.27 0.99
Kerosene 159.41 0.99

10.5.4.3.1 Isolation of applicable energy conservation measure baseline. The baseline
energy usage of the application to be targeted by the energy conservation
measure shall be isolated in a manner consistent with the guidance at
10.5.4.5 of this regulation.

10.5.4.3.2 Annual baseline energy usage shall be determined as follows:



Retrofit Isolation” and “Option D. Calibrated Simulation.” If a building
project involves only energy conservation measures implemented as
part of a CO, emissions offset project, a process consistent with
IPMVP “Option C. Whole Building” may be used, as applicable.
Application of the IPMVP general guidance shall be consistent with the
applicable detailed specifications in ASHRAE Guideline 14-2002,
Measurement of Energy and Demand Savings.

10.5.4.5.1.2 For new commercial buildings, determination of baseline energy usage
shall be consistent with the International Performance Measurement &
Verification Protocol, Volume Ill: Concepts and Options for
Determining Energy Savings in New Construction (IPMVP), “Option D:
Whole Building Calibrated Simulation,” EVO 30000-1: 2006, Efficiency
Valuation Organization.” Application of the IPMVP general guidance
shall be consistent with the applicable detailed specifications in
ASHRAE Guideline 14-2002, Measurement of Energy and Demand
Savings.

10.5.4.5.1.3 For existing and new residential buildings, determination of baseline
energy usage shall be consistent with the requirements of the
RESNET National Energy Rating Technical Siandards and National
Home Energy Rating Technical Guidelines, 2868 2013(Chapter 3 and
Appendix A of 2348 2013 Mortgage Industry National Home Energy
Rating System Standards).

10.5.4.5.2 |Isolation of applicable energy conservation measure. In calculating both
baseline energy usage and energy savings, the applicant shall isolate the
impact of each eligible energy conservation measure (ECM), either through
direct metering or energy simulation modeling. For offset projects with
multiple ECMs, and where individual ECMs can affect the performance of
others, the sum of energy savings due to individual ECMs shall be adjusted
to account for the interaction of ECMs. For commercial buildings, this
process shall be consistent with the requirements of ASHRAE Guideline 14-
2002, Measurement of Energy and Demand Savings, and
ANSI/ASHRAE/IESNA Standard 90.1 (3i_Edition)-2010 -2864: Energy
Standard for Buildings Except Low-Rise Residential Buildings. For
residential buildings, this process shall be consistent with the requirements of
RESNET National Energy Rating Technical Standards and National Home
Energy Rating Technical Guidelines, 2886 2013 (Chapter 3 and Appendix A
of 2006 Mortgage Industry National Home Energy Rating System
Standards).

10.5.4.5.2.1 Reductions in energy usage due to the energy conservation measure
shall be based upon actual energy usage data. Energy simulation
modeling shall only be used to determine the relative percentage
contribution to total fuel usage (for each respective fuel type) of the
application targeted by the energy conservation measure.

10.5.4.5.3 Calculation of energy savings. Annual energy savings are to be determined
based on the following:

Energy Savings (MMBtu) = (BEU aecm X A) — (PIEUgem X A)

Where:



10.5.4.5

BEUaecm = Annual pre-installation baseline energy use by fuel type (MMBtu)
calculated pursuant to 10.5.4.5.1 through 10.5.4.5.4 of this regulation.

PIEUgcw = Annual post-installation energy use by fuel type (MMBtu)
attributable to the energy conservation measure. Post-installation energy
usage shall be determined in accordance with the applicable requirements at
10.5.4.5.1 through 10.5.4.5.4 of this regulation.

A = Adjustments to account for any differing conditions during the two time
periods (pre-installation and post-installation), such as weather, building
occupancy, and changes in building use or function. Adjustments shall be
determined in accordance with the applicable requirements at 10.5.4.5 of this
regulation.

10.5.4.4.2 Annual emissions reductions shall be determined as follows:

Emissions Reduction (Ibs. CO,) = L., ESt x EFi x OFi
Where:

ES; = Energy savings for fuel type i (MMBtu) demonstrated pursuant to
the requirements at 10.5.4.5 of this re gulation.

EF; = Emissions factor (Ibs. CO,/MMBtu) for fuel type i listed at 10.5.4.3
of this regulation, Fabie & Tahle 10-2 of this regulation.

OF; = Oxidation factor. for fuel type i listed at 10.5.4.3 of this regulation,

Faple-18-4 Table 10-2 of this regulation.
Monitoring and verification requirements. As part of the consistency application,
the project sponsor shall provide a monitoring and verification plan certified by an
independent verifier accredited pursuant to 10.6 of this regulation. Annual
monitoring and verification reports shall be certified by an independent verifier
accredited pursuant to 10.6 of this regulation. Independent verifiers must
conduct a site audit when reviewing the first monitoring and verification report
submitted by the project sponsor, except for offset projects that save less than
1,500 MMBtu per year. For offset projects that save less than 1,500 MMBtu per
year, the project sponsor must provide the independent verifier with equipment
specifications and copies of equipment invoices and other relevant offset project-
related invoices. All offset project documentation, including the consistency
application and monitoring and wverification reports, shall be signed by a
Professional Fngineer, identified by license number. Monitoring and verification
shall also meet the following requirements.

10.5.4.5.1 General energy measurement and verification requirements. Monitoring and

verification of energy usage shall be demonstrated through a documented
process consistent with the following protocols and procedures, as
applicable.

10.5.4.5.1.1 For existing commercial buildings, determination of baseline energy

usage shall be consistent with the International Performance
Measurement & Verification Protocol, Volume |: Concepts and Options
for Determining Energy and Water Savings (IPMVP), “Option B.



shall be certified by an independent verifier, accredited pursuant to 10.6 of

this regulation.

10.5.5 Avoided methane emissions from agricultural manure management operations. To qualify
for the award of CO, offset allowances under 10.0 of this regulation, offset projects that
capture and destroy methane from animal manure and organic food waste using
anaerobic digesters shall meet the requirements of 10.5.5 of this regulation and all other
applicable requirements of 10.0 of this regulation.

10.5.5.1 Eligibility.

10.5.5.1.1

10.5.5.1.2

10.5.5.1.3

Eligible offset projects shall consist of the destruction of that portion of
methane generated by an anaerobic digester that would have been
generated in the absence of the offset project through the uncontroiled
anaerobic storage of manure or organic food waste.

Eligible offset projects shall employ only manure-based anaerobic digester
systems using livestock manure as the majority of digester feedstock,
defined as more than 50% of the mass input into the digester on an annual
basis. Organic food waste used by an anaerobic digester shall only be that
which would have been stored in anaerobic conditions in the absence of the
offset project.

The provisions of 10.3.4.2 and 10.3.4.3 of this regulation shall not apply to
agricultural manure management offset projects provided either of the
following requirements are met.

10.5.5.1.3.1 The offset project is located in a state that has a market penetration

rate for anaerobic digester projects of 5% or less. The market
penetration determination shall utilize the most recent market data
available at the time of submission of the consistency application
pursuant to 10.4 of this regulation and shall be determined as follows:

MP (%) = MGap/ MGgrate
Where:

MGap = Average annual manure generation for the number of dairy
cows and swine serving all anaerobic digester projects in the
applicable state at the time of submission of a consistency application
pursuant to 10.4 of this regulation.

MGgrate = average annual manure production of all dairy cows and
swine in the state at the time of submission of a consistency
application pursuant to 10.4 of this regulation.

10.5.5.1.3.2 The offset project is located at a farm with 4,000 or less head of dairy

cows, or a farm with equivalent animal units, assuming an average live
weight for dairy cows (lbs./cow) of 1,400 Ibs., or, if the project is a
regional-type digester, total annual manure input to the digester is
designed to be less than the average annual manure produced by a
farm with 4,000 or less head of dairy cows, or a farm with equivalent
animal units, assuming an average live weight for dairy cows (Ibs./cow)
of 1,400 Ibs.



10.5.45.4

BEUaecm = Annual pre-installation baseline energy use by fuel type (MMBtu)
attributable to the application(s) to be targeted by the energy conservation
measure(s), based upon annual fuel usage data for the most recent calendar
year for which data is available. For new buildings, baseline energy use for a
reference building equivalent in basic configuration, orientation, and location
to the building in which the eligible energy conservation measure(s) is
implemented shall be determined according to ASHRAE Guideline 14-2002,
Measurement of Energy and Demand Savings and ANSI/ASHRAE/IESNA
Standard 90.1 (5! Edifion)-2014 -2644, Section 11 and Appendix G. Where
energy simulation modeIing is used to evaluate an existing building, modeling
shall be conducted in accordance with ASHRAE Guideline 14-2002,
Measurement of Energy and Demand Savings, and ANSI/ASHRAE/IESNA
Standard 90.1 (5! Edifion)-2010 2884, Section 11 and Appendix G. For
existing and new residential buildings, energy simulation modeling shall be
conducted in accordance with the requirements of RESNET iMational Ensray
Rating Technical Standards _and National Home Energy Rating Technical
Guidelines, 2006 (Chapter 3 and Appendix A of 2688 2013 Mortgage
Industry National Home Energy Rating System Standards).

PIEUgcw = Annual post-installation energy use by fuel type (MMBtu)
attributable to the energy conservation measure, to be verified based on
annual energy usage after installation of the energy conservation
measure(s), consistent with the requirements of ASHRAE Guideline 14-2002,
Measurement of Energy and Demand Savings. Where energy simulation
modeling is used to evaluate a new or existing building, modeling shall be
conducted in accordance with ASHRAE Guideline 14-2002, Measurement of
Energy and Demand Savings, and ANSI/ASHRAE/IESNA Standard 90.1 (Si

Edition)-2010 -2884, Section 11 and Appendix G. For existing and new
residential buildings, energy simulation modeling shaII be consistent W|th the
requirements of RESNET National Enerqy Rating Technical Slandards and

National Home Energy Ratlng Technical Gmdellnes 2»2}@& 2013 (Chapter 3
and Appendix A of 2006 Mortgage Industry National Home Energy Rating
System Standards).

A = Adjustments to account for any differing conditions during the two time
periods (pre-installation and post-installation), such as weather (weather
normalized energy usage based on heating and cooling degree days),
building occupancy, and changes in building use or function. For commercial
buildings, adjustments shall be consistent with the specifications of ASHRAE
Guideline 14-2002, Measurement of Energy and Demand Savings, and
ANSI/ASHRAE/IESNA Standard 90.1 (3! Edition)-2019 -2#344, Section 11
and Appendix G. For residential bqulngs adjustments shaII be consistent
W|th the specifications of RESNET Natioral Energy Rating Technigal

andards and National Home Energy Rating Technical Gwdellnes 2008

2013 (Chapter 3 and Appendix A of 2006 Mortgage Industry National Home
Energy Rating System Standards).

Provision for sampling of multiple like offset projects in residential buildings.
Offset projects that implement similar measures in multiple residential
buildings may employ representative sampling of buildings to determine
aggregate baseline energy usage and energy savings. Sampling protocols
shall employ sound statistical methods such that there is 95% confidence
that the reported value is within 10% of the true mean. Any sampling plan



where:

M., = mass of manure or organic food waste produced per month (kg)
TSy, = concentration (percent) of total solids in manure or organic food
waste as determined through 1-3750, “Solids, residue on evaporation at
105 degrees C, total, gravimetric,” Methods for the Determination of
Inorganic Substances in Water and Fluvial Sediments, Techniques of
Water-Resources Investigations of the United States Geological Survey,
Book 5, Chapter A1. Edited by Marvin J. Fishman and Linda C.
Friedman.

VSy, = concentration (percent) of volatile solids in total solids as
determined through EPA 160.4 testing method (U.S.EPA Method
Number 160.4, Methods for the Chemical Analysis of Water and Wastes
(MCAWW) (EPA/600/4-79/020))

VS, = volatile solids available for degradation in manure or organic
food waste storage each month as determined from the equation:

VSavail . Vsp +% VSin hl VSoul
Where:

VS, = volatile solids present in manure or organic food waste storage at
beginning of month (left over from previous month) (kg)

VS, = volatile solids added to manure or organic food waste storage
during the course of the month (kg). The factor of % is multiplied by this
number to represent the average mass of volatile solids available for
degradation for the entire duration of the month.

VS, = volatile solids removed from the manure or organic food waste
storage for land application or export (assumed value based on standard
farm practice)

f = van't Hoff-Arrhenius factor for the specific month as determined using
the equation below. Using a base temperature of 30° C, the equation is
as follows:

f=exp{[E(T2 - THM(GC x T4 x T2)]}

Where:

f = conversion efficiency of VS to CH4 per month

E = activation energy constant (15,175 cal/mol)

T, = average monthly ambient temperature for facility where manure or
organic food waste is generated (converted from ° Celsius to ° Kelvin) as
determined from the nearest National Weather Service certified weather

station (if reported temperature °C > 5° C; if reported temperature °C<5°
C, then F = 0.104)



10.5.5.2 Offset project description. The offset project sponsor shall provide a detailed
narrative of the offset project actions to be taken, including documentation that
the offset project meets the eligibility requirements of 10.5.5.1 of this regulation.
The offset project narrative shall include the following information.

10.5.5.2.1

10.56.5.2.2

10.5.5.2.3

10.5.5.2.4

10.5.5.2.5

Owner and operator of the offset project;
Location and specifications of the facility where the offset project will occur;
Owner and operator of the facility where the offset project will occur;

Specifications of the equipment to be installed and a technical schematic of
the offset project; and

Location and specifications of the facilities from which anaerobic digester
influent will be received, if different from the facility where the offset project
will occur.

10.5.5.3 Emissions baseline determination. The emissions baseline shall represent the
potential emissions of the CH, that would have been produced in a baseline
scenario under uncontrolled anaerobic storage conditions and released directly
to the atmosphere in the absence of the offset project.

10.5.5.3.1

10.5.56.3.2

Baseline CH, emissions shall be calculated as follows:
CO.e (tons) = (V,, x M)/2000 x GWP
Where:

CO.e = Potential CO,e emissions due to calculated CH,; production under
site-specific anaerobic storage and weather conditions

Vm = Volume of CH4 produced each month from degradation of volatile solids
in a baseline uncontrolled anaerobic storage scenario under site-specific
storage and weather conditions for the facility at which the manure or organic
food waste is generated (ft%)

M = Mass of CH4 per cubic foot (0.04246 Ib/ft* default value at one
atmosphere and 20°C)

GWP = Global warming potential of CH,, (2325)
The estimated amount of volatile solids degraded each month under the
uncontrolled anaerobic storage baseline scenario (kg) shall be calculated as
follows:

Vsdeg = Vsavail xf

Where:

VS = volatile solids as determined from the equation:

VS = My, x TSy x VSs,



10.5.5.4.2

Documentation of total tons of manure and organic food waste transported
from off-site for input into the anaerobic digester during each reporting year,
as monitored pursuant to 10.5.5.5.1 of this regulation, and a log of transport
miles and fuel type used for each shipment. CO, emissions shall be
determined through the application of a ton-mile transport emission factor for
the fuel type used. If this option is chosen, the following emissions factors
shall be applied as appropriate for each ton of manure delivered, and
multiplied by the number of miles transported.

10.5.54.21 Diesel fuel: 0.131 lbs. CO, per ton-mile.

10.5.5.4.2.2 Gasoline: 0.133 Ibs. CO, per ton-mile.

10.5.5.4.2.3 Other fuel: submitted emissions factor approved by the Department.

10.5.5.5 Monitoring and verification requirements. Offset projects shall employ a system
that provides metering of biogas volumetric flow rate and determination of CH,
concentration. Annual monitoring and verification reports shall include monthly
biogas volumetric flow rate and CH, concentration determination. Monitoring and
verification shall also meet the following requirements.

10.5.5.5.1

10.56.5.5.2

10.5.6.5.3

10.5.5.5.4

If the offset project is a regional-type digester, manure and organic food
waste from each distinct source supplying to the anaerobic digester shall be
sampled monthly to determine the amount of volatile solids present. Any
emissions reduction will be calculated according to mass of manure and
organic food waste (kg) being digested and percentage of volatile solids
present before digestion, consistent with the requirements at 10.5.5.3 and
10.5.5.5.3 of this regulation, and apportioned accordingly among sources.
The project sponsor shall provide supporting material and receipts tracking
the monthly receipt of manure and organic food waste (kg) used to supply
the anaerobic digester from each supplier.

If the offset project includes the digestion of organic food waste eligible
pursuant to 10.5.5.1.2 of this regulation, organic food waste shall be sampled
monthly to determine the amount of volatile solids present before digestion,
consistent with the requirements at 10.5.5.3 and 10.5.5.5.3 of this regulation,
and apportioned accordingly.

The project sponsor shall submit a monitoring and verification plan as part of
the consistency application that includes a quality assurance and quality
control program associated with equipment used to determine biogas
volumetric flow rate and CH, composition. The monitoring and verification
plan shall be specified in accordance with the applicable monitoring
requirements listed in Table 10-2 Table-18-5. The monitoring and verification
plan shall also include provisions for ensuring that measuring and monitoring
equipment is maintained, operated, and calibrated based on manufacturer's
recommendations, as well as provisions for the retention of maintenance
records for audit purposes. The monitoring and verification plan shall be
certified by an independent verifier accredited pursuant to 10.6 of this
regulation.

The project sponsor shall verify biogas CH, composition quarterly through
gas sampling and third party laboratory analysis using applicable U.S. EPA
test methods.



T4 =303.15 (30° C converted to °K)
GC = ideal gas constant (1.987 cal/K mol)

10.5.5.3.3 The volume of CH, produced (ft®) from degradation of volatile solids shall be

10.5.5.4

calculated as follows:
Vi = (VSqeq X Bo) X 35.3147
Where:
V,, = volume of CH, (ft)
V8eg = volatile solids degraded (kg)

B, = manure or organic food waste type-specific maximum methane
generation constant (nn3 CHa/kg VS degraded). For dairy cow manure, B,
= 0.24 m® CHy/kg VS degraded. The methane generation constant for
other types of manure shall be those cited at U.S. EPA, Inventory of U.S.
Greenhouse Gas Emissions and Sinks: 1990-20042010, Annex 3.10,
Table A-162 (U.S. Environmental Protection Agency, April 286872012),
unless the project sponsor proposes an alternate methane generation
constant. if the project sponsor proposes to use a methane generation
constant other than the ones found in the above-cited reference, the
project sponsor must provide justification and documentation to the
Department.

Calculating emissions reductions. Emissions reductions shall be determined
based on the potential emissions (in tons of CO.e) of the CH, that would have
been produced in the absence of the offset project under a baseline scenario that
represents uncontrolled anaerobic storage conditions, as calculated pursuant to
10.5.5.3.1 through 10.5.5.3.3 of this regulation, and released directly to the
atmosphere. Emissions reductions may not exceed the potential emissions of the
anaerobic digester, as represented by the annual volume of CH, produced by the
anaerobic digester, as monitored pursuant to 10.5.5.5 of this regulation. If the
project is a regional-type digester, CO, emissions due to transportation of
manure and organic food waste from the site where the manure and organic food
waste was generated to the anaerobic digester shall be subtracted from the
emissions reduction calculated pursuant to 10.5.5.3.1 through 10.5.5.3.3 of this
regulation. Transport CO, emissions shall be determined through one of the
following methods.

10.5.5.4.1 Documentation of transport fuel use for all shipments of manure and organic

food waste from off-site to the anaerobic digester during each reporting year
and a log of transport miles for each shipment. CO, emissions shall be
determined through the application of an emissions factor for the fuel type
used. If this option is chosen, the following emissions factors shall be
applied as appropriate.

10.5.5.4.1.1 Diesel fuel: 22.912 Ibs. CO,/gallon.
10.5.54.1.2 Gasoline: 19.878 Ibs. CO,/gallon.

10.5.5.4.1.3 Other fuel: submitted emissions factor approved by the Department.



10.6.1.1.6

10.6.1.1.7

Knowledge of the requirements of this Regulation and other applicable
requirements of this Regulation; and

Such other qualifications as may be required by the Department to provide
competent verification services as required for individual offset categories
specified at 10.5 of this regulation.

10.6.1.2 Organizational qualifications. Accredited independent verifiers shall demonstrate
that they meet the following requirements:

10.6.1.2.1

10.6.1.2.2

10.6.1.2.3

10.6.1.2.4

Verifiers shall have no direct or indirect financial relationship, beyond a
contract for provision of verification services, with any offset project
developer or project sponsor;

verifiers shall employ staff with professional licenses, knowledge, and
experience appropriate to the specific category(ies) of offset projects at 10.5
of this regulation that they seek to verify;

Verifiers shall hold a minimum of one million U.S. dollars of professional
liability insurance. If the insurance is in the name of a related entity, the
verifier shall disclose the financial relationship between the verifier and the
related entity, and provide documentation supporting the description of the
relationship; and

verifiers shall demonstrate that they have implemented an adequate
management protocol to identify potential conflicts of interest with regard to
an offset project, offset project developer, or project sponsor, or any other
party with a direct or indirect financial interest in an offset project that is
seeking or has been granted approval of a consistency application pursuant
to 10.4.5 of this regulation, and remedy any such conflicts of interest prior to
providing verification services.

10.6.1.3 Pre-qualification of verifiers. The Department may require prospective verifiers to
successfully complete a training course, workshop, or test developed by the
Department or its agent, prior to submitting an application for accreditation.

10.6.2 Application for accreditation. An application for accreditation shall not contain any
proprietary information, and shall include the following:

10.6.2.1 The applicant's name, address, e-mail address, telephone number, and facsimile
transmission number;

10.6.2.1.1

10.6.2.1.2

10.6.2.1.3

Documentation that the applicant has at least two years of experience in
each of the knowledge areas specified at 10.6.1.1.1 through 10.6.1.1.5 of this
regulation, and as may be required pursuant to 10.6.1.1.7 of this regulation;

Documentation that the applicant has successfully completed the
requirements at 10.6.1.3 of this regulation, as applicable;

A sample of at least one work product that provides supporting evidence that
the applicant meets the requirements at 10.6.1.1 and 10.6.1.2 of this
regulation. The work product shall have been produced, in whole or part, by
the applicant and shall consist of a final report or other material provided to a
client under contract in previous work. For a work product that was jointly



le-10-6Table 10-3. Input Monitoring Requirements

Input Parameter

Measurement | Frequency of Sampling Method(s)
Unit Sampling

Influent flow
(mass) into the
digester

Kilograms  (kg)|Monthly  total|a) Recorded weight

per month (wet|into the|p) Digester influent pump flow

weight) digester c) Livestock population and application of
American Society of Agricultural and Biological
Engineers (ASABE) standard (ASAE D384.2,

March 2005)
Influent total|Percent (of{Monthly,
solids sample) depending
concentration upon recorded|(MCAWW) (EPABOOM-79/020)

(TS) variations
3% L it 4
ISUOR
Influent  volatile|Percent (of TS) |Monthly, USEPA Method Number 160.4, Methods for the
solids (VS) depending Chemical Analysis of Water and Wastes
concentration upon recorded [(MCAWW) (EPA/600/4-79/020)
variations

Average monthly
ambient
temperature

Temperature °C [Monthly (based|Closest National Weather Service-certified
on farm|weather station
averages)

10.6  Accreditation of independent verifiers

10.6.1 Standards for accreditation. Independent verifiers may be accredited by the Department
to provide verification services as required of project sponsors under this Regulation,
provided that independent verifiers meet all of the requirements of this regulation.

10.6.1.1

Verifier minimum requirements. Each accredited independent verifier shall
demonstrate knowledge of the following topics:

10.6.1.1.1 Utilizing engineering principles;

10.6.1.1.2 Quantifying greenhouse gas emissions;

10.6.1.1.3 Developing and evaluating air emissions inventories:

10.6.1.1.4 Auditing and accounting principles;

10.6.1.1.5 Knowledge of information management systems;



10.7.1 Quantities of CO, offset allowances awarded, and subsequently recorded.
10.7.11 Award of CO, offset allowances.

10.7.1.1.1 CO,em issions offset projects. Following the issuance of a consistency
determination under 10.4.5.2 of this regulation and the approval of a
monitoring and verification report under the provisions of 10.7.5 of this
regulation, the Department will award one CO, offset allowance for each ton
of demonstrated reduction in CO, or CO, equivalent emissions or
sequestration of CO..

allewanee epfed
unded-down-to-the-nearest-whole-ton

10.71.2 Recordation of CO, offset allowances. After CO, offset allowances are awarded
under 10.7.1.1 of this regulation, the Department shall record such CO, offset
allowances in the project sponsor’s general account.

10.7.2 Deadlines for submittal of monitoring and verification reports.

10.7.21 For CO, emissions offset projects undertaken prior to January 1, 2009, the
project sponsor must submit the monitoring and verification report covering the
pre-2009 period by June 30, 2009.

10.7.2.2 For CO, emissions offset projects undertaken on or after January 1, 2009, the
monitoring and verification report must be submitted within 6 months following
the completion of the last calendar year during which the offset project achieved
CO, equivalent reductions or sequestration of CO, for which the project sponsor
seeks the award of CO, offset allowances.

10.7.3 Contents of monitoring and verification reports. For an offset project, the monitoring and
verification report must include the following information.

10.7.3.1 The project's sponsor's name, address, e-mail address, telephone number,
facsimile transmission number, and account number.

10.7.3.2 The CO, emissions reduction or CO, sequestration determination as required by
the relevant provisions of 10.5 of this regulation, including a demonstration that
the project sponsor complied with the required quantification, monitoring, and
verification procedures under 10.5 of this regulation, as well as those outlined in
the consistency application approved pursuant to 10.4.5.2 of this regulation.

10.7.3.3 A signed statement that reads

“The undersigned project sponsor hereby confirms and attests that the offset
project upon which this monitoring and verification report is based is in full
compliance with all of the requirements of the CO, Budget Trading Program.
The project sponsor holds the legal rights to the offset project, or has been



10.7

produced by the applicant and another entity, the role of the applicant in the
work product shall be clearly explained;

10.6.2.1.4 Documentation that the applicant holds professional liability insurance as

required pursuant to 10.6.1.2.3 of this regulation.

10.6.2.1.5 Documentation that the applicant has implemented an adequate

10.6.3

management protocol to address and remedy any conflict of interest issues
that may arise, as required pursuant to 10.6.1.2.4 of this regulation.

Department action on applications for accreditation. The Department shall approve or

deny a complete application for accreditation within 45 days after submission. Upon
approval of an application for accreditation, the independent verifier shall be accredited
for a period of three years from the date of application approval

10.6.4

Reciprocity. Independent verifiers accredited in other participating states may be deemed

to be accredited in the State of Delaware, at the discretion of the Department.

10.6.5 Conduct of accredited verifiers.

10.6.5.1

10.6.5.2

10.6.5.3

106.5.4

Prior to engaging in verification services for an offset project sponsor, the
accredited verifier shall disclose all relevant information to the department to
allow for an evaluation of potential conflict of interest with respect to an offset
project, offset project developer, or project sponsor. The accredited verifier shall
disclose information concerning its ownership, past and current clients, related
entities, as well as any other facts or circumstances that have the potential to
create a conflict of interest.

Accredited verifiers shall have an ongoing obligation to disclose to the
Department any facts or circumstances that may give rise to a conflict of interest
with respect to an offset project, offset project developer, or project sponsor.

The Department may reject a verification report and certification statement from
an accredited verifier, submitted as part of a consistency application required
pursuant to 10.4.2 of this regulation or submitted as part of a monitoring and
verification report submitted pursuant to 10.7.2 of this regulation, if the
Department determines that the accredited verifier has a conflict of interest
related to the offset project, offset project developer, or project sponsor.

The Department may revoke the accreditation of a verifier at any time given
cause, for the following:

10.6.5.4.1 Failure to fully disclose any issues that may lead to a conflict of interest

situation with respect to an offset project, offset project developer, or project
sponsor;

10.6.5.4.2 The verifier is no longer qualified due to changes in staffing or other criteria;

10.6.5.4.3 Negligence or neglect of responsibilities pursuant to the requirements of this

Regulation; and

10.6.5.4.4 Intentional misrepresentation of data or other intentional fraud.

Award and Recordation of CO, offset allowances.



10.7.3.4

10.7.3.5

granted the right to act on behalf of a party that holds the legal rights to the
offset project.

| understand that eligibility for the award of CO, offset allowances under the
CO, Budget Trading Program is contingent on meeting the requirements of
the CO, Budget Trading Program. | authorize the Department or its agent to
audit this offset project for purposes of verifying that the offset project,
including the monitoring and verification plan, has been implemented as
described in the consistency application that was the subject of a consistency
determination by the Department.

| understand that this right to audit shall include the right to enter the physical
location of the offset project and to make available to the Department or its
agent any and all documentation relating to the offset project at the
Department’s request. | submit to the legal jurisdiction of the State of
Delaware.”

A certification signed by the offset project sponsor certifying that all offset
projects for which the sponsor has received offset allowances under this
Regulation (or similar provisions in the rules of other participating states), under
the sponsor's ownership or control (or under the ownership or control of any
entity which controls, is controlled by, or has common control with the sponsor)
are in compliance with all applicable requirements of the CO, Budget Trading
Program in all participating states.

A verification report and certification statement signed by an independent verifier
accredited pursuant to 10.6 of this regulation that documents that the
independent verifier has reviewed the monitoring and verification report and
evaluated the following in relation to the applicable requirements at 10.5 of this
regulation, and any applicable guidance issued by the Department.

10.7.3.5.1 The adequacy and validity of information supplied by the project sponsor to

determine CO, emissions reductions or CO, sequestration pursuant to the
applicable requirements at 10.5 of this regulation.

10.7.3.5.2 The adequacy and consistency of methods used to quantify, monitor, and

verify CO, emissions reductions and CO, sequestration in accordance with
the applicable requirements at 10.5 of this regulation and as outlined in the
consistency application approved pursuant to 10.4.5.2 of this regulation.

10.7.3.5.3 Such other evaluations and verification reviews as may be required by the

10.7.3.6

10.7.3.7

Department. The adequacy and validity of information supplied by the project
sponsor to demonstrate that the offset project meets the applicable eligibility
requirements of 10.5 of this regulation.

Disclosure of any voluntary or mandatory programs, other than the CO, Budget
Trading Program, to which greenhouse gas emissions data related to the offset
project has been, or will be reported.

For offset projects located in a state or United States jurisdiction that is not a
participating state, a demonstration that the project sponsor has complied with all
requirements of the cooperating regulatory agency in the state or United States
jurisdiction where the offset project is located.
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10.7.5

Prohibition against filing monitoring and verification reports in more than one participating
state. Monitoring and verification reports may only be filed under 10.7 of this regulation
for projects that have received consistency determinations under 10.4.5.2 of this
regulation Monitoring and Verification reports may not be filed under 10.7 of this
reqgulation for projects that have received consistency determinations in other
participating states.

Department action on monitoring and verification reports. The Department will approve or
deny a complete monitoring and verification report, in a format approved by the
Department, filed with the Department pursuant to 10.7.4 of this regulation, within 45
days following receipt of a complete report. A complete monitoring and verification report
is one that is in an approved form and is determined by the Department to be complete
for the purpose of commencing review of the monitoring and verification report. In no
event shall a completeness determination prevent the Department from requesting
additional information in order to enable the Department to approve or deny a monitoring
and verification report submitted in a format approved by the Department, and filed under
10.7 of this regulation.

11.0 CO, Allowance Auction

111 Purpose

The purpose of this section is to provide for the administration and implementation by the
Department of CO, Allowance Auctions and programs to promote the purposes of the CO,
Budget Trading Program.

11.2 RESERVED

11.3 Multi-State Auctions

11.3.1

The Department shall participate in a multi-state CO, Allowance Auction or Auctions if the
Department determines, in consultation the Delaware Public Service Commission that:

11.3.1.1 A multi-state auction capability and process is in place for the Participating

States;

11.3.1.2  The multi-state auction can provide benefits that meet or exceed the objectives of

the auction and purposes of the Account, as described in this Regulation, and;

11.3.1.3 The multi-state auction process would be consistent with the process described

11.3.2

11.3.3

in this regulation.

Should the Department, in consultation with the Public Service Commission, find that
these conditions have not been satisfied, the Department may conduct a Delaware State
auction or auctions pursuant to this regulation or may take such other action as the
Secretary deems appropriate.

Proceeds associated with the sale of all of State of Delaware’s CO, Allowances, whether
sold in a multi-state or a Delaware State CO, Allowance Auction shall be generated and
appropriated as provided for in 7 Del C Chapter IlIA Regional Greenhouse Gas Initiative
and CO2 Emission Trading Program.



11.4  Implementation of CO, Allowance Auctions

11.4.1

11.42

The Department may design, implement and administer CO, Aliowance Auctions in the
event a regional auction is not held or does not meet the needs of the Department or this
regulation. The Department shall make every effort to participate in a regional auction if
at all possible.

Implementation and administrative support functions for any auction conducted pursuant
to this Regulation and with respect to the administration of the Account may be delegated
by the Department to a contractor deemed qualified by the Department to perform such
functions, provided that such designee shall perform all such functions under the
direction and oversight of the De partment.

11.5 Commencement, Frequency and Quantity of CO, Allowance Auctions

11.51

11.5.2

11.5.3

11.54

11.5.5

11.5.6

11.5.7

Commencement: The Department or its agent shall participate in or conduct CO,
Allowance Auctions to sell such allowances pursuant to this regulation. The initial auction
shall be conducted at such time and manner as determined by the Department in
consultation with the Delaware Public Service Commission.

Frequency: CO, Allowance Auctions will be held guzsiasy. o as often as practical and
necessary to effectuate the objectives of the CO; Program.

Calendar: The Department or its agent shall maintain a calendar of anticipated auction
dates on its Website. The calendar shall indicate the auction format and the number of
allowances and allocation years of allowances to be auctioned at each auction. The
Department or its agent may periodically revise the calendar, provided that the
information relevant to the next scheduled CO, Allowance Auction shall be fixed no later
than 45 calendar days prior to such auction. The calendar shall include the dates of at
least the next four (4) CO, Allowance Auctions and may also include the anticipated
number of allowances to be auctioned at each Auction. The Department or its agent may
periodically modify the anticipated dates of Auctions listed on such calendar.

Quantity: Prior to the end of each Control Period, CO, Allowances for such Control
Period will be made available for sale. CO, Allowances will be made available for sale by
allocation year. Up to 50% of the allowances from an allocation year may be made
available for sale in advance of the respective allocation year; such allowances may be
made available for sale up to four (4) years in advance of such allocation year. Specific
guantities of CO, Allowances that will be offered for sale will be included in each Notice
of CO, Allowance Auction.

Lot Sizes: The Department shall make CO, Allowances available for sale in lot sizes of
1,000 allowances, except where available supply requires a smaller lot size.

Reserve Price: In administering Auctions, the Department may employ the use of a
Reserve Price and the Department shall publish or announce such reserve price prior to
each CO, Allowance Auction.

Unsold Allowances: Unsold CO, Allowances may be made available for sale in
subsequent auctions or after consultation with the Public Service Commission.



11.6  Action Format
The initial auction shall be conducted as a Single Round Sealed-Bid Uniform Price Auction.
The Department, in consultation with the Delaware Public Service Commission, may employ
a Single Round Sealed-Bid Uniform Price Auction or an Ascending Price, Multiple Round
Auction in subsequent auctions or such other auction design as determined by the
Department.

11.7  Participant Eligibility and Limitations

11.71

The owners or operators of CO, Budget Units located in the State of Delaware shall be
eligible to participate in all auctions.

11.7.2 Categories of bidders that may be eligible to participate in auctions include but are not

limited to:

11.7.21 Owners or operators of CO, Budget Units within a Participating State

11.7.2.2 Owners or operators of a generation source located outside of the Participating

States,

11.7.2.3 Brokers,

11.7.2.4 Environmental groups,

11.7.2.5 Financial and investment institutions, and

11.7.2.6 Other market participants.

11.7.3

11.7.4

11.7.5

11.7.6

11.7.7

11.8

11.8.1

The Department, in consultation with the Delaware Public Service Commission, may
preclude or limit the participation of any one or all of the categories of bidders.
Notification of eligible categories of bidders will be included in ea ch Notice of CO;
Allowance Auction.

Any party wishing to participate in a CO, Allowance Auction will be required to open and
maintain a compliance or general account pursuant to the provisions in 6.0 of this
regulation.

Limitations: Participation in any auction may be limited to the level of financial security
provided.

The Department may institute a purchasing and/or bidding limitation in each auction. In
no instance shall this limitation be greater than 25% of the allowances available in an
auction not including the CCR. Any such limitations shall be included in the Notice of CO,
Allowance Auction.

Any applicant or bidder that has been found to have violated any rule, regulation, or law
associated with any commodity market or exchange may be denied eligibility or
precluded from participation in CO, Allowance Auctions.

Participation Requirements

Qualification: Any party wishing to participate in a CO, Allowance Auction or Auctions
shall submit an application for qualification in the form and manner provided in the Notice
of CO, Allowance Auction to the Department or its agent on or before the application



deadline date specified in the Notice of CO, Allowance Auction. As a part of their
application, applicants will be required to provide information and documentation relating
to their ability and authority to execute bids and honor contractual obligations. Such
documentation may include but may not be limited to:

11.8.1.1 Information and documentation regarding the corporate identity, ownership,

affiliations, and capital structure of the applicant;

11.8.1.2 Declarations as to the beneficial ownership of any allowance that may be

acquired through the auction;

11.8.1.3 The identification of any indictment or felony conviction of any member, director,

principle, partner or officer of the applicant or any affiliate or related entity;

11.8.1.4  The identification of any previous or pending investigation with respect to any

alleged violation of any rule, regulation, or law associated with any commodity
market or exchange.

11.8.1.5 Evidence demonstrating that such applicant has opened a general or compliance

account as provided for in the provisions in 6.0 of this regulation and
identification of relationships with any other account holder.

11.8.1.6 Applicants may be denied qualification based on the information provided or

11.8.2

11.8.3

11.8.4

11.8.6

upon information as to such applicant obtained independent of the application
process.

The Department or its agent will review each application for qualification and make
determinations as to qualification to participate or otherwise submit bids in CO,
Allowance Auctions. Failure to provide any information required by the Notice of CO,
Allowance Auction may result in the application being declared incomplete or otherwise
deficient. If an application for qualification is determined to be incomplete or otherwise
deficient, the Department or its agent shall notify the Applicant and state the reason
therefore. The Department may offer an opportunity for the applicant to remedy their
application by the deadline pursuant to the Auction Notice. Qualified applicants will be
notified by the Department or its agent pursuant to the Auction Notice.

Parties found qualified for participation under 11.8.2 of this regulation will be qualified for
subsequent CO, Allowance Auctions, and will be qualified to participate in such auctions
within the financial security limitations of 11.8.8 of this regulation; provided that there has
been no material change to the information provided in the application, that the party is
within one of the categories of eligible bidders described in the Notice of CO, Allowance
Auction for such auction, and such party meets all other requirements for participation.
Any party found qualified shall notify the Department of any material change in the
information provided in the application for qualification by the date on which qualification
applications for the next auction are due. Such notification shall state the date the
change occurred and describe the change in sufficient detail to enable the Department or
its agent to determine if a change in the qualification status to participate in future
auctions is warranted.

The Department may require parties previously found qualified to up-date and re-file
applications for qualification on an annual basis or as requested by the Depariment.

The Department may suspend or revoke previously granted qualification of any party if
such party fails to comply with this section and/or the provisions of this regulation.



11.8.6

11.8.7

11.8.8

Bid Submittal Instructions. All bids shall be in a form prescribed by the Department,
which shall be made available electronically on the CO, Allowance Auction Website, as
appropriate. All bids submitted will be considered binding offers for the purchase of
allowances under the rules of the auction, and this regulation.

If the Department determines that a bidder has provided false or misleading information,
or has withheld pertinent information in its application, or has otherwise failed to comply
with any material provision of this Regulation or has violated any part of the auctions
rules, the bidder may be prohibited from participating in any future CO, Allowance
Auctions.

To receive approval to participate in any specific auction, otherwise qualified bidders will
be required to provide financial security in the form of a bond, cash, certified funds, or an
irrevocable stand-by letter of credit, in a form acceptable to the Department. Financial
security shall be provided in a form and manner as described in the Notice of CO,
Allowance Auction.

11.8.8.1 Parties who have posted financial security may request return of their financial

security at any time prior to or following any CO, Allowance Auction, and the
Department shall return said financial security provided that the Department has
no current or pending claim to such security as a result of a failure of the party to
comply with these regulations or to pay the full amount of its accepted bid when
due.

11.8.8.2 Financial security may be forfeited to and retained by the Department or its agent

in the event the bidder’s offer is accepted in a CO, Allowance Auction and the
bidder fails to tender payment of the full amount when due.

11.9  Notice of Auctions

11.9.1

11.9.2

A Notice of CO, Allowance Auction (“Notice”) shall be published on the CO, Allowance
Auction Website no later than 45 days prior to the date upon which each auction may be
conducted. Such Notices may be transmitted electronically to parties requesting such
notification provided they have submitted an electronic-mail address to the Department or
its agent.

Each Notice will provide a specific description of all auction participation requirements,
and shall include but not be limited to information including the date, time and location of
the CO, Allowance Auction, the categories of bidders who will be eligible to bid, the
quantity of CO, Allowances to be auctioned, the auction format, amount and type of
security required, any participation limitations, information regarding settling and clearing
of allowance payments, instructions as to qualification applications, a standard allowance
purchase and sale contract, other pertinent rules of the auction, and provide a point of
contact for further information.

11.10 Auction Reporting and Transfer of CO, Allowances
An independent monitor such as a certified public accounting firm or similar entity shall
observe the conduct and outcome of each auction and issue a report to the Department or its
agent in accordance with professionatl auditing standards addressing whether the auction
was conducted in accordance with the rules and procedures in the respective Notice of CO,
Allowance Auction. Upon receipt and approval by the Department of the report and upon
payment in full by successful bidders, the Department shall transfer or have transferred the



corresponding CO, Allowances to each successful bidder's applicable compliance or general
account.

11.11  Auction and Secondary Market Monitoring

11.11.1

In advising the Department or its agent, the professional independent auction monitor
will monitor each CO, Allowance Auction and develop and apply data collection
methods, metrics, and analytic techniques, and thresholds for identifying any bidding
behavior or activity that may have a significant impact on the efficiency and
performance of such auctions, including, but not limited to:

11.11.1.1  Collusion,

11.11.1.2 Market power, and/or

11.11.1.3  Price manipulation.

11.11.2

The independent auction monitor shall also monitor allowance market data and
information known to the Department including allowance transactions and associated
pricing reported in the CO, Allowance Tracking System, and other relevant data and
information to ensure fair competition, efficient pricing, and protection against collusive
or manipulative behavior in the CO, Allowance Auctions and the CO, Budget Trading
Program.

11.12 Anti-deceptive Practices.
It is unlawful for a bidder to use or employ any manipulative, misleading, or deceptive
practice in connection with its prequalification application or purchase of allowances from the
Department, including but not limited to any practice that is in contravention of any applicable
federal or state law or regulation.

11.13 Publication of Results
Within 10 days of the Transfer of CO, Allowances provided for under 11.10 of this regulation,
the Department shall publish on its website the auction clearing price and the total amount of
Allowances sold in such Auction.

12 DE Reg. 674 (11/01/08)
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MEMORANDUM

To: Lisa Vest, Hearing Officer
Through: Ali Mirzakhalili Az~ t6f25/1¢
Ron Amirikian raaw 10/29/13
Valerie Gray vg10/29/13
From: Babatunde Asere bt 10/29/13
Re: Department’s Response to Comments received on the proposed amendments to 7 DE

Admin Code 1147 — CO; Budget Trading Program.

You presided over a public hearing on Wednesday, September 25, 2013 beginning at 6:00 PM at
The Kent County Administrative Complex, 555 S. Bay Road Dover. The subject of that public
hearing was a proposed revision to 7 DE Admin. Code 1147 — CO, Budget Trading Program. The
Department received comments from the following:

Date Received
9/25/2013
9/25/2013
9/25/2013
9/25/2013
9/25/2013
9/26/2013
9/27/2013
9/30/2013
10/4/2013
10/9/2013

10/10/2013
10/10/2013
10/10/2013
10/10/2013
10/10/2013

Name

Amy Roe

Gary Helm

John Sykes

Travis Madsen

Emily Van Alyne
Devon Van Alyne
David T. Stevenson
Josh Craft/Serafina Zeringo
Robert Muche

Pat Todd

Barbara Reader
Thurman Brendlinger
Stephanie Herron
Gary Myers

Walter Stone

Organization

Private Citizen

PJM

Delaware Interfaith Power & Light
Environment America
private citizen

private citizen

Caesar Rodney Institute
NEEP

DCR

League of Women Voters
private citizen

Clean Air Council

Sierra Club

Private Citizen

NRG

This memorandum provides a summary of the comments received and the Division of Air Quality
(DAQ) response. Each comment received is included verbatim as an attachment.

I. General Comments

Comment 1

One commenter stated that no notice of the public hearing held on September 25, 2013, was ever
published in the register or placed in any newspaper.






Department Response
The Department’s proposed regulation amendments were published in the Delaware
Register of Regulations on 09/01/13.

The public hearing was noticed in two newspapers. An affidavit in the record shows the
legal notice appeared in the Delaware State News on 08/18/13 advertising that the public
hearing on the proposed amendments would be held at the Kent County Administrative
Complex at 6 p.m. on 9/25/13. Another affidavit in the record shows a legal notice that
appeared in the News Journal on 08/18/13 advertising that the public hearing would be held
at the Kent County Administrative Complex at 6 p.m. on 9/25/13.

Comment 2
The Department cannot change the cap without following the APA (Administrative Procedure Act).

Department Response

The Department agrees it must follow the APA. The Department followed all legal
requirements for the proposed amendments to 7 DE Admin Code 1147 including additional
in-house processes, which are set out as follows in chronological order:

e A Start Action Notice was approved by the Secretary of the Department on April 24,
2013. (Public Hearing Exhibit 3)

e Information on the first workgroup meeting was placed the Public Meeting Calendar
on April 25, 2013. ( Public Hearing Exhibit 12)

e The first workgroup meeting was held on May 14, 2013. (Public Hearing Exhibit 13)

¢ Information on the second workgroup meeting was placed in the Public Meeting
Calendar on June 4, 2013. (Public Hearing Exhibit 17)

e The second workgroup meeting was held on June 18, 2013 to discuss the proposed
amendments with stakeholders. (Public Hearing Exhibit19)

e Information on the public workshop was placed in the Public Meeting Calendar on
July 1, 2013. (Public Hearing Exhibit 24)

e Legal notice of the public workshop on the proposed amendments was placed in
Delaware State News and The News Journal on July 3, 2013. (Public Hearing
Exhibit 22 and 23)

e The public workshop was held on July 24, 2013. (Public Hearing Exhibit 26)

¢ Information on the public hearing was placed in the Public Meeting Calendar on
August 19, 2013. (Public Hearing Exhibit 32)

e Legal notice of the public hearing was placed in Delaware State News and The News
Journal on August 18, 2013 (Public Hearing Exhibit 30 and 31)

e The proposed amendments to 7 DE Admin Code 1147 were published in the
Delaware Register on September 1, 2013.

e The public hearing was held on September 25, 2013.






Comment 3
At the public hearing one commenter said regarding section 1.2.1:

Iwould like the Department to consider cumulative units on a single parcel that equal 25
megawatts to be a budget unit as part of the regulations.

Department Response

The Department does not agree that the applicability of section 1.2.1 should be revised at
this time. The purpose of the regulation has been, and remains, to reduce CO; emissions
from fossil fuel-fired electricity generating units having a rated capacity equal to or greater
than 25 megawatts. The 25 megawatts threshold applies to individual electricity generating
units and not cumulative units. However, the Department will be evaluating feasible
measures to reduce CO, emissions from other source categories in the future, and may
consider expansion of this program to smaller units during the 2016 program review (see
comment 10).

II. Comments regarding the legal vulnerability of the proposed amendments

Comment 4

The Department has no statutory authority to amend the emissions cap because Delaware
Constitution Article VIII, Section 10 and 11, bar any new taxes or fees and increases in any taxes or
fees without 3/5 majority approval in each legislative chamber.

Department Response

The Department does not agree. The CO, budget trading program is not a tax, but a market
based approach to reducing CO, emissions in the power sector and is similar to the existing
cap and trade programs for SO2 and NOx. Although there are costs associated with
compliance, the purpose of the program is to stabilize and reduce CO, emissions and the
program is not a tax or a fee.

Comment 5

Delaware Code Title 7, Chapter 60, sub-chapter II-A establishes Delaware’s participation in the
RGGI program. Section 6043 titled “Findings, purpose, and definitions™ establishes the initial
emissions cap at 7,559,787 short tons of CO; in (a) (9). The code stabilizes emissions at 7,559,787
short tons through 2015 and reduces such emissions by 10% by 2019 (a) (8). In a separate section,
§ 6045 titled “Auction of allowances,” the Secretary of DNREC is given authority to modify the
auction program (c). This authority is related to the auction mechanism, not to the change in the
emission reduction goal in a different section of the code. Change to the emission reduction goal
requires legislative approval and a signature by the Governor. The Secretary’s action in this
procedure is illegal.

Department Response

The commenter is correct that §6043 (a)(9) of the Delaware Code sets the initial emissions
cap at 7,559,787 short tons of CO,. However, §6043 (a)(9) also states that “The cap and
Delaware's allocation may be adjusted in the future.” Indeed, the Department believes that







statute grants the Secretary of the Department the authority to further reduce the emissions
cap to comply with the emissions reduction goal.

Furthermore, §6043 (a)(8) stabilizes emissions at “current levels,” which at that time was
higher than the initial emissions cap. The goal of §6043(a)(8) was to prevent CO, emissions
from rising above the emissions levels at the time the statute was promulgated.

In addition, §6044 (a) of the Delaware Code authorizes the Secretary of the Department to
implement and participate in the Regional Greenhouse Gas Initiative (RGGI). And §6044
(c) authorizes the Secretary of the Department to promulgate regulations to implement the
RGGI cap and trade program consistent with the RGGI Memorandum of Understanding, as
amended. The Department believes that based on these sections of the Code, the Secretary
of the Department has the authority by regulation to implement the amendment to the CO,
budget trading program and adjust the emissions cap.

Comment 6
RGGI may violate the United States Constitution — specifically the Compact Clause — by
encroaching on federal supremacy as an unconstitutional multi-state compact.

RGGI also may conflict with§102(c) of the federal Clean Air Act (“CAA”), which does not
authorize an interstate compact such as RGGI. RGGI seeks to address global atmospheric
concentrations of greenhouse gases, a matter on which a handful of states can have little or no

impact.

Department Response

This regulatory proceeding only concerns the Department’s Regulation. The Department’s
regulation does not violate the compact clause of the U.S. Constitution because each of the
RGGI states has independent state authority to adopt its own RGGI which imposes instate
compliance obligations upon instate pollutant sources.

Further, this regulation does not conflict with the §102(c) of the federal Clean Air Act,
which states that:

“The consent of the Congress is hereby given to two or more States fo negotiate and
enter into agreements or compacts, not in conflict with any law or treaty of the United
States, for (1) cooperative effort and mutual assistance for the prevention and control
of air pollution and the enforcement of their respective laws relating thereto,”

This regulation has independent state authority and is independent of the RGGI MOU and is
not inconsistent with §102(c) of the federal Clean Air Act.

Comment 7
RGGI’s legal weaknesses are significant and, when combined with the design flaws, call for a

substantial overhaul of the RGGI program. The legal weaknesses and uncertainties present two
distinct problems for RGGI. First, due to the policy and economic problems associated with the
program, adverse effects of which are all greatly exacerbated by the proposed revisions, RGGI may
attract litigation from those materially disadvantaged by its flaws. Second, to the extent any private
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investment is elicited by RGGI’s price signal that private investment will be limited and made more
costly by the significant legal uncertainty and risk created by the RGGI framework. There are
numerous examples at both the federal and state level of environmental initiatives that have failed to
accomplish their laudable purposes altogether or were significantly delayed because they were
placed on weak legal footing and as a result attracted litigation and adverse court rulings.

Department Response
This proceeding is limited to the modification of the Department’s regulation and these

comments are beyond the scope of this proceeding.

III. Comments regarding the economic impact of the proposed amendments.

Comment 8

The revenues raised by the RGGI tax are used primarily to support energy efficiency programs, and
increasingly to replace general revenues, in a manner not contemplated by the RGGI accord.
Increased end use efficiency certainly has a role to play in reducing CO; emissions, but on its own
cannot even come close to bringing about the significant emission reductions necessary to
effectively address the risk of climate change. To achieve that end, efficiency must be coupled with
a shift from high carbon to low and no carbon supply resources. Until RGGI states provide
effective policies to support the deployment of low and no carbon resources, and cease their reliance
on simply taxing existing generators to pay for subsidized energy efficiency, they are foregoing
much more effective opportunities to reduce overall CO, emissions and grow a greener, more
sustainable economy.

Department Response

This RGGI program comment is likewise beyond the scope of this proceeding. Nonetheless,
the Department reiterates that RGGI is a market based approach to CO, emissions reduction
and not a tax or fee on power generators. In addition to energy efficiency, CO, emissions
reduction in the power sector is achieved through switching from high carbon to low carbon
intensity fuels. RGGI also re-invests the proceeds from the RGGI auction in the clean
energy economy. The clean energy economy accelerates the deployment of no or low
carbon supply resources or renewable energy technologies that will incentivize further CO;
emissions reductions in the power sector. RGGI proceeds are also invested in greenhouse
gas abatement projects that are designed to reduce Delaware’s overall carbon footprint.
These investments reduce greenhouse gas emissions and generate important consumer
benefits, including lower energy bills, greater electric system reliability, and more jobs.

Comment 9

The state’s program should enhance the ability of the electric generation sector to invest in low
carbon supply side solutions — instead of simply requiring the generation sector to pay for another
sector’s deployment of energy efficiency programs through an increasing tax burden.

Department Response
This RGGI program comment is likewise beyond the scope of this proceeding. Nonetheless,
Delaware law sets out the uses for any RGGI auction proceeds, and the Department is bound
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by those directives. By establishing a cost associated with the emissions of CO, from
electric generating units, the RGGI program is creating an incentive for producing electricity
by no or low carbon generating resources. This is true because in a competitive market
where the marginal unit is likely a fossil unit, all electricity generated (including that
generated by low and no-carbon units) will be compensated at a rate which includes
consideration of the carbon cost of the marginal unit.

Moreover, 65% of Delaware’s RGGI proceeds are re-invested in the Sustainable Energy
Utility (SEU), which is partnering with the private sector to invest in cleaner supply side
renewable energy.

Comment 10

RGGI advantages smaller units, which generate significantly higher CO, and criteria pollutant
emissions on a Ib/MWh basis when compared to larger units because they are significantly less
efficient, generally burn lower quality fuels, have fewer emissions controls, have shorter stacks, and
are predominately oil-fired. This exempts many fossil fuel-fired facilities from the provisions and
requirements of RGGI even though these units will have a significant impact on CO; emissions and
displace RGGlI-affected facilities in the RGGI region.

Department Response

As above, this proceeding is related to Delaware’s regulation. As part of the original RGGI
program development, the participating states evaluated applicability thresholds lower than
the 25 MW. After considering options on the applicability threshold, the states agreed on
the 25 MW level. The states determined that more than 98 percent of the in-region carbon
dioxide emissions from the electric generating sector would be covered at this applicability
threshold. The states further recognized that the number of facilities covered under the
program increased dramatically with lower applicability thresholds, adding significant
regulatory burden and costs to the state agencies implementing the program and to the
regulated community, particularly small businesses. The Department participated in and
agreed with all of these decisions, and at this time does not see such a significant benefit
from including smaller fossil fuel-fired facilities to adopt a differing regulation.

In addition, since the launch of the program, RGGI participating states have monitored
relative changes in emissions associated with electricity generation from units subject to
RGGI versus small fossil fuel-fired electric generators in the RGGI region that are not
subject to RGGI. The monitoring results do not show an increase of annual CO, emissions
from small fossil fuel-fired electric generators in the RGGI region that are not subject to
state CO, Budget Trading Program regulations in the first three years of the program, 2009
through 2011. The monitoring reports also do not show an increase in imported electricity
as a result of the program.

The participating states have released an annual report summarizing the above referenced
monitoring efforts and results. The link to the third (and most recent) in a series of annual

monitoring reports reflecting actual data through 2011 can be found at:
http://rggi.org/docs/Documents/Elec_monitoring_report 2011 13 _06_27.pdf
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The participating states have committed to continue to monitor relative changes in emissions
associated with electricity generation from units subject to RGGI versus small fossil fuel-
fired electric generators in the RGGI region that are not subject to RGGI.

Comment 11

RGGI is flawed by its regional nature. Only a broad national, and ultimately an international,

regulatory framework can effectively address climate change.

Department Response

This proceeding is related only to Delaware’s regulation. The Department agrees that a
broad national and international, regulatory framework can more effectively address climate
change, and, indeed, the Delaware statute recognizes a federal framework is likely in the
future. Indeed, Delaware, along with other RGGI participating states, is engaging with the
United States Environmental Protection Agency as they endeavor to develop national
greenhouse gas emission guidelines for existing and modified electric generating units under
§111 (d) of the Clean Air Act (CAA) and emission limitations for new electric generating
units under §111 (b) of the CAA.

Comment 12
Lowering the cap from 165 million tons to 91 million tons runs headlong into a major design flaw

inherent in any regional program: the relocation of generation (and associated emissions of CO;
and criteria pollutants) from the RGGI States into nearby non-RGGI states.

Department Response

This comment is also pointed at the regional RGGI program and beyond the scope of this
proceeding. Delaware’s regulation is related to reducing CO; emissions from instate sources
through the trading program. Further, Delaware and other RGGI Participating States have
committed to address the potential for the relocation of generation from the RGGI states into
nearby non-RGGI states that the commenter references (see Principle IV. Emissions
Leakage in the document RGGI 2012 Program Review: Summary of Recommendations to

Accompany Model Rule Amendments at:
http://reei.ore/docs/ProgramReview/ FinalProgramReviewMaterials/Recommendations Summary.pdf).

Comment 13

In regard to exemptions, §1.2.3.1 affords the petroleum refinery an exemption of CO, emissions
from electric generation not placed on the grid whereas only generation sold would be subject to
compliance obligations. Treatment of electric generation whether a refinery or merchant electric
generation facility should receive equal treatment. In Delaware, any applicable facility’s
compliance obligation should be based on only net generation sold to the grid.

Department Response

The purpose of §1.2.3.1 is to provide compliance requirements to electric generating units
under § 1.2.2 (Limited Exemption). Under §1.2.2, Delaware City refinery has a permit
condition that restricts the supply of its annual electrical output to the electric grid to less
than or equal to 10 percent of its annual gross generation. Since electric generating facilities
are not petroleum refineries, §1.2.3.1 does not apply to them.
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Furthermore, the primary objective of the CO, budget trading program is to reduce CO,
emissions from electric generating facilities in the power sector. Amending the compliance
requirement to apply to net electrical generation as opposed to gross electrical generation
will only reduce the burden of compliance. It will not incentivize further reductions in CO,
emissions.

Comment 14

Limited Industrial Exemption long-term contracts such as those provided in Maryland and other
RGGI states contemplate providing preferential treatment to generators with “stranded contracts,”
that cannot recover the cost of complying with RGGI, by allowing them to purchase allowances at
the reserve price starting in 2014.

Department Response
As noted above, this proceeding is only related to Delaware’s regulation. Delaware has no

set-aside allowances for long term contracts. Delaware’s proposed amendments will allow
all Delaware allowances to be available to the market. Furthermore, the Department
believes that electricity generating units regulated under the CO, Trading Budget Program
are not precluded from recovering the cost of complying with RGGI.

Comment 15

In regard to offsets, applicability should be expanded to include a ratio of credits for CO; reductions
resulting from planned shutdowns, fuel switch projects such as the Dover conversion, and credits
for carbon avoidance initiatives including pilot test programs and actual installations for CO,
reduction controls at any facility within a common holding company, and alternative energy
applications such as solar development on a contiguous site.

Department Response

The Department intends to consider additional offset categories and compliance in the
future. The Department looks forward to stakeholder comments and suggestions during the
next program review.

IV.Suggested Modifications to the proposed amendments.

Comment 16
One commenter suggested lowering the trigger for the cost containment reserve to further guard

against leakage driven by high allowance prices. (NRG)

Department Response

The Department believes the cost containment reserve as proposed is the appropriate size
(quantity of allowances available) and the price triggers are set at the appropriate levels to
provide a balance of environmental goals and cost containment. The extensive electric
system and macroeconomic modeling conducted by the participating states supports these
policy decisions.







Comment 16

Reducing the cap less drastically to align what can be achieved through the first step above with the
reductions demanded by the cap. This will provide more stable and moderate RGGI allowance
prices and reduce or eliminate leakage problems.

Department Response

As part of the 2012 program review, RGGI states evaluated several different regional
emissions caps using electric-sector models. In order to ensure a robust assessment, RGGI
states utilized economic growth and fuel prices, included projections from respected sources
such as the US Energy Information Administration, and published assumptions for
stakeholder review during the modeling process, and conducted sensitivity analyses across
several different scenarios. The information gleaned from the modeling was used to inform
the selection of the cap level. The Department participated in and agrees with this and is
confident that the proposed cap appropriately accounts for key variables such as fuel prices
and economic growth, and is finalizing the cap as proposed. The Department notes that the
addition of a cost containment reserve provides additional protection against allowance price
variability, and that the level of the cap will be considered again during a comprehensive
program review no later than 2016.

V. Comments Received in Support of 7 DE Admin Code 1147

Comment 17

The Department received 9 comments in support of the proposed amendments from the Sierra Club
membership, the Clean Air Council, Delaware Interfaith Power & Light, League of Women Voters,
Environment America, Northeast Energy Efficiency Partnerships and private citizens. In summary,
the comments received applauded Delaware’s strategy to reduce greenhouse gas emissions and
show strong support for the adoption of the proposed amendments to 7 DE Admin Code 1147.

Department Response
The DAQ appreciates the letters of support, and recommends that the Department finalize

the revisions as proposed.

Attachments (12)
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ECEIVE
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DNREC Hearing Officer

STATE OF DELAWARE
DIVISION OF ENERGY & CLIMATE
1203 COLLEGE PARK Dr1vE, SuITe 101
DOVER, DELAWARE 19904

Phone: (302) 735-3480

Office of Secretary
Fax: (302) 739-1840
MEMORANDUM
TO: Valerie Gray,
Planning Supervisor, Delaware Division Air Quality
THRU: Phil Cherry, Acting Director, Delaware Division of Energy and Climat,
FROM: Morgan Ellis, Climate Policy Analyst, Delaware Division of Energy ahd
DATE: November 14, 2013
SUBJECT: Response to G. Myers Comments related to Amendments to Regulation 1147, CO2

Budget Trading Program

The Division of Energy and Climate offers these comments on the amendments to Delaware Code 1147,
otherwise known as the CO2 Trading Budget Program.

Mr. Gary Myers has raised an issue related to the necessity of having Delaware specific information in
order to make an informed decision related to the CO2 Trading Program. The Division of Energy and
Climate disagrees with the assertion that additional state specific information is necessary to make an
informed decision for modifications related to regulation 1147. The CO2 Trading Program is a regional
cap and trade program and the cap adjustment is based on a regional roll-up of all signatory state’s
emissions. Delaware compliance entities are included in the comprehensive regional IPM modeling
completed by the RGGI Signatory States, specifically their current and future emissions. The Technical
Support Document, submitted by the Delaware Division of Air Quality staff, identified the allowance
schedule for years 2014-2020. This schedule allows Delaware compliance entities to estimate budgets
for their compliance obligations.

The Technical Support Document also explains the process by which the adjusted cap was reached—
through a regional planning and modeling process. Projected emissions levels are modeled for the
signatory states (data which can be found on the Regional Greenhouse Gas Initiative website referred to
in the Technical Support Document). The cap and trade program is a regional program and the regional
emissions have been carefully modeled through a comprehensive IPM modeling process.

Delawane's Good Natune depends on you!



The Division of Air Quality §taff highlights Delaware specific information, including the allowance
schedule for 2014-2020 as well as the rate impacts to Delawareans and Delaware companies. Rate
impacts arg referenced in the presentation given on September 25, 2013, Residential and Commercial
see a slight positive (savings) and industrial customers have a slight increase {0.1%). This modeling
informs the Delaware rate payer of possible impacts from the adjusted cap.

It is the opinion of the Delaware Division of Energy and Climate that the Technical Support Document
submitted by the Delaware Division of Air Quality provides the information necessary to make a final
decision on the CO2 Trading Budget Program. No additional Delaware specific information is necessary
to make an informed decision related to the amendments proposed for regulation 1147.



