STATE OF DELAWARE
DEPARTMENT OF NATURAL RESOURCES

AND ENVIRONMENTAL CONTROL
OFFICE OF THE 89 KINGS HIGHWAY PHONE: (302) 739-9000
SECRETARY DOVER, DELAWARE 19901 Fax: (302) 739-6242

Secretary’s Order No. 2015-W-0045
Re: APPLICATION OF HERHOLDT PROPERTIES, LL.C FOR A SUBAQUEOUS
LANDS ACT PERMIT TO IMPROVE A ROAD CROSSING FOR AN UNNAMED
TRIBUTARY OF CHURCH BRANCH ADJACENT TO 10200 BENSON ROAD,
LINCOLN, SUSSEX COUNTY
Date of Issuance: December 30, 2015
Effective Date: December 30, 2015

Pursuant to 7 Del. C. Chap. 60, and the Subaqueous Lands Act (“SLA”), 7 Del. C. Chap.
72., the Department’s Regulations issued under the SLA at 7 DE Admin. Code 7405, (“SLA
Regulations™) and other relevant authority, the Secretary of the Department of Natural Resources
and Environmental Control (“Department”) issues this Order following a public hearing on a SLA
permit application.

Background and Procedural History

This Order considers the record on Herholdt Properties LLC’s (“Applicant”) November
25,2014 application (“Application™) for a SLA permit to upgrade an existing road crossing culvert
(“Project”). The Project would be in private subaqueous lands over an unnamed tributary
(“Stream™) of Church Creek adjacent to 10200 Benson Road, Lincoln, Sussex County. Applicant
will use the upgraded roadway crossing to access the proposed 99 lot residential subdivision of
‘Canaan Woods,” as approved by Sussex County’s Planning and Zoning Commission on January
14, 2009 contingent upon “Condition D” which required Applicant to obtain approval from

Delmarva Power & Light Company (“DP&L”) to proceed with the Project because DP&L holds

an easement on the roadway to access its transmission lines.

Delaware's Good Nature depends on you!



The Department’s Division of Water, Wetlands and Subaqueous Lands Section (“WSLS”)
published public notices of the Application, which opened a public comment period. WSLS timely
received written public comments, including requests for a public hearing. Consequently, on April
2, 2015, the Department held a public hearing at the Milford Public Library before the
Department’s presiding hearing officer, Robert P. Haynes. Twelve persons from the public
attended the public hearing, along with representatives of WSLS and the Applicant. The public
comment period closed at the end of the public hearing.

On October 25, 2015, the Applicant notified the Department that Sussex County’s
Planning and Zoning Commission revised its planning approval by removing Condition ‘D,
which had required that the Applicant obtain approval from DP&L to use its 150’ wide
transmission line right-of-way. DP&L uses the existing roadway crossing to access its transmission
line, and, therefore, DP&L could also use the Project’s improved, replacement roadway crossing.

On November 17, 2015, WSLS provided Mr. Haynes with its Technical Response
Memorandum (“TRM”), which recommended issuance of a SLA permit based upon WSLS” draft
permit.

Mr. Haynes prepared the attached Hearing Officer’s Report (“Report”). The Report
reviews the procedural history, establishes the record, discusses the public comments, and makes
recommended findings that support issuance of WSLS’s draft SLA permit.

Findings of Fact

The Department adopts the Report to the extent it is consistent with this Order. The Report
finds that the SLA permit should be issued because the Application satisfies the SLA regulatory
requirements based upon the proposed use of private subaqueous lands for a roadway crossing, as

approved by Sussex County’s Planning and Zoning Commission. In addition, the Project will



replace an existing culvert that does not meet Sussex County’s engineering standards with a new
culvert that meets the County’s standards and will reduce the flooding that already occurs on the
roadway.

The issuance of the SLA permit for the Project will allow the Stream’s flow to return to its
natural state that existed before the roadway crossing’s construction. The TRM also stated that
the use of subaqueous lands cannot be avoided because there are no alternatives to achieve
Applicant’s primary purpose. The Department’s experts determined that the Project will meet the
SLA’s regulatory requirements, and will correct the existing culvert’s problems that adversely
impact the Stream’s natural environment, as explained by WSLS’> TRM:

The current culvert pipe is undersized and acting as a dam
preventing the passage of benthic organisms and fauna; although,
approximately 5,752 sq.ft. of fill material will permanently impact
aquatic vegetation within subaqueous lands and 404 wetlands. The
proposed road crossing will impact minimal subaqueous lands and
promote the natural flow of water while improving benthic and
fauna passage.

The public comments were primarily from nearby landowners who oppose the Project
because it will allow for the development of the 99 house Canaan Woods. The public comments
also objected to the Project because it will restore the Stream to its natural flow which will
eliminate the upstream flooding, including the artificially created pond that the public comments
claim should be retained as an attraction for wildlife. However, the Department’s experts and the
record as a whole support the permit’s issuance because it will restore the Stream’s natural flow
and reduce the risk of upstream flooding caused by an inadequately sized culvert.

As noted in the public comments, prior to this Application the Department submitted

comments in 2008 through a “PLUS” letter to Sussex County’s Planning and Zoning Commission

that expressed its environmental concerns with the proposed Canaan Woods development. Sussex



County considered these concerns in its planning approval and in response the Canaan Woods’
developer agreed to establish a 30” wide conservation easement maintaining a natural buffer zone
along the Stream' to mitigate the environmental impact of the development. This easement will
also provide the Benson Road property owners with more distance from the proposed houses in
Canaan Woods. The Department finds this conservation easement as a reasonable effort to
mitigate the environmental impact and to accommodate the public concerns.

The Department further finds that the use of 5,752 square feet of subaqueous lands will not
adversely impact the properties along Benson Road. The public comments that object to the Project
because it will be one regulatory step towards construction of Canaan Woods are not relevant to
the Department’s SLA decision because such objections to the Canaan Woods development are
outside of the Department’s SLA jurisdiction, which only reviews the proposed use of 5,752 square
feet of private subaqueous lands.

Pursuant to the SLA regulations, the Department may consider the degree to which the
project incorporates sound engineering principles when evaluating an application.  The Project
is based upon Sussex County’s engineering requirements® for the Stream’s roadway crossing,
which requires a culvert that can carry the Stream’s flow at 113 cubic feet per second (“cfs”). The
existing crossing is a single lane, unpaved roadway that uses a 25” diameter metal culvert pipe
with a capacity of 10.96 cfs, which does not meet Sussex County’s design standards. The Project
will replace the existing crossing with a two lane, paved roadway that will use two 38” high, 60
wide, and 56 long elliptically shaped reinforced concrete pipes capable of carrying 113 cfs and

meeting Sussex County’s requirements.

! The conservation easement also will be along Church Branch.
2 Sussex County’s requirement is based upon a culvert capable of carrying the Stream’s flows during a ten year storm
event, or 5.3 inches of rainfall in twenty-four hours on the culvert’s 738.45 acre watershed.



The record supports finding that the existing culvert pipe is inadequate to carry the
Stream’s flow during moderate, or two year, storm events, and this means that the culvert causes
the Stream to periodically flood the roadway and the upstream areas. This flooding could impair
DP&L’s access to its transmission line. The record supports finding that the periodic flooding has
created a pond and has harmed trees and other vegetation. The record also supports a finding that
the existing roadway crossing blocks the Stream’s natural flow downstream, which also harms the
natural vegetation. Thus, the Department finds that the Project will restore the Stream’s flow to
its natural levels prior to the existing roadway crossing’s construction.

The Department finds that the SLA permit should be issued despite the public comments
in opposition. The Project will allow the Stream to flow unimpeded and return the upstream and
downstream areas to a condition that existed prior to when the roadway crossing was built. In
sum, overall the Department finds that restoring the Stream to its natural flow is preferable to the
existing roadway crossing that has caused flooding and ponding.

Conclusions and Reasons

The WSLS, as detailed in the TRM, finds that the Project is an appropriate use of private
subaqueous lands under the SLA and the SLA Regulations. The Report also recommends approval
of the Project and issuance of an SLA Permit based upon the overall record, which includes
opinions of experts on the proposed roadway crossing’s benefit to the environment. The Report
and Order also consider the opposition from nearby residents, who seek to maintain the current
conditions with an artificially created pond and who oppose the Projept insofar as it will be used
by the proposed Canaan Woods development, however, Sussex County regulates the development
of Canaan Woods, and the Department’s only current role is to review the Applicant’s SLA permit

application to use private subaqueous lands. Indeed, a portion of the Project’s proposed use of



subaqueous lands already is used by the existing roadway crossing. The Department supports
issuance of the SLA Permit for the Project as beneficial to the environment compared to the
existing roadway crossing. Accordingly, the Secretary hereby adopts WSLS’ recommendations
and the Report’s recommendations, which are to issue the subaqueous permit based upon WSLS’s
draft permit.
In sum, the following conclusions are entered as an Order:
1. The Department has jurisdiction pursuant to 7 Del. C. Section 6006 and 7 Del. C.
Chap. 72 to make a determination on the Applicant’s subaqueous lands permit application;
2. The Department provided adequate public notice of the Application and of the
public hearing, and held the public hearing in a manner required by 7 Del. C. Sections
6003, 6004, and 6006, and the SLA Regulations;
3. The Department considered all timely and relevant public comments in making this
determination and this Order and attached Report establishes the record, makes findings of
fact and reasons in support of this final agency action;
4. WSLS shall issue a permit approving the Project’s use of private subaqueous lands

based upon the WSLS’ draft permit;



S. The permit’s conditions and terms will protect the environment from the activity
in the subaqueous lands, consistent with the intent of the SLA, and will allow the
Applicant to provide vehicular access to Canaan Woods and to DP&L to access its
transmission line right-of-way; and

6. The Department shall publish this Order on its web site and provide such notice of

it in a manner required by the law and the Department’s regulations.

David S. Small
Secretary



HEARING OFFICER’S REPORT

TO:  The Honorable David S. Small
Secretary, Department of Natural Resources and Environmental Control

FROM: Robert P. Haynes, Esquire
Senior Hearing Officer, Office of the Secretary
Department of Natural Resources and Environmental Control
RE:  APPLICATION OF HERHOLDT PROPERTIES, LLC FOR A SUBAQUEOUS
LANDS ACT PERMIT TO IMPROVE A ROAD CROSSING FOR AN UNNAMED
TRIBUTARY OF CHURCH BRANCH ADJACENT TO 10200 BENSON ROAD,
LINCOLN, SUSSEX COUNTY
DATE: November 23, 2015
L PROCEDURAL HISTORY
On November 25, 2014, Herholdt Properties, LLC (“Applicant”) submitted an
application (“Application”) to the Department of Natural Resources and Environmental
Control’s (“Department”) Division of Water, Wetlands and Subaqueous Lands Section
(“WSLS”). Applicant seeks a permit pursuant to the Subaqueous Lands Act (“SLA”), 7 Del. C.
Chap, 72, and the Department’s Regulations Governing the Use of Subaqueous Lands, 7 DE
Admin. Code 7504 (“SLA Regulations™) to improve an existing roadway crossing (“Project”)
using 5,752 square feet, or 0.076 acre, of private subaqueous lands. The Project would carry an
unnamed tributary (“Stream”) of Church Branch under a proposed upgraded roadway located on
Sussex County tax parcel 2-30-14 Parcel 69 (“Site™), which is adjacent to 10200 Benson Road,
Lincoln, Sussex County.
On December 31, 2014, WSLS published public notices of the Application. WSLS
timely received public comments, including requests for a public hearing. WSLS published

public notices of a public hearing to be held April 2, 2015 at the Milford Public Library, 11

Southeast St, Milford, Sussex County. This notice also re-opened the public comment period for



written comments. [ presided over the public hearing, which was attended by approximately
twelve persons from the public and representatives from WSLS’ and the Applicant.

Following the hearing, I requested technical assistance from WSLS, which provided the
attached Technical Response Memorandum (“TRM”) along with a draft of SLA permit
consistent with WSLS’ recommendation to approve the Project. On October 20, 2015, the
Applicant submitted Sussex County’s revised planning approval.

I consider the record, as established below, complete for the Department’s final decision
based upon my recommendation to approve the Project consistent with WSLS’s
recommendation.

II. SUMMARY OF THE RECORD AND FINDINGS OF FACT

This Report establishes the following record: 1) the 58 page verbatim transcript of the
public hearing, as summarized below; 2) the documents introduced as exhibits at the hearing, as
identified below, and 3) this Report, including the documents cited herein and the attached TRM
and draft SLA permit.

A. Summary of the Public Hearing Record

At the public hearing, WSLS’ environmental scientist Tyler Brown provided the
following exhibits:!

DNREC Ex. 1-Applicant’s November 28, 2014 application;

DNREC Ex. 2-the Department’s public notices of the application;

DNREC Ex. 3- written public comments from Patsy Newmon,
Mike Callaway, Deena Ellers Falini, Sylvia Smith, Kenneth

and Francis Bass, and Greg and Cindy Manlove, Gary and
Linda Evans and Linda Pearson; and

!The Department has no burden of proof to develop the record at the hearing, but provides relevant documents to
assist the public in making their public comments. The Department is neutral on the merits of the Project until after
the public hearing.



DNREC Ex. 4-the Department’s public notices of the public
hearing.

Following Mr. Brown’s presentation, the Applicant’s counsel, Elio Battista, Jr., Esquire,
of the law firm Parkowski, Guerke and Swayze, P.C., made a presentation on the Application’s
details. He noted that the Applicant received United States Army Corps of Engineers (“COE”)
permit for use of COE regulated wetlands, and that the Applicant had agreed to mitigate the
wetlands impact by creating a conservation easement. He concluded by stating that the
Application satisfied the applicable SLA Regulations, and that the Project met all the
requirements for a SLA permit.

Mr. Battista introduced the following documents as exhibits:

Applicant Ex. 1-the prepared statement of Jim McCulley, IV, a
Delaware registered professional wetlands scientist with the
consulting firm of Watershed Eco, LLC;

Applicant Ex. 2- Mr. McCulley’s resume;

Applicant Ex. 3-the prepared statement of John Murray and James
H. Lober, P.E., with Kercher Engineering, Inc.;

Applicant Ex 4-Mr. Lober’s resume;

Applicant Ex 5-the declaration of covenants, conditions and
restrictions for Canaan Woods;

Applicant Ex. 6-the August 8, 2014 COE permit;

Applicant Ex 7-the August 8, 2014 COE jurisdictional
determination on wetlands;

Applicant Ex. 8- a November 2, 2006 approved record plan map
for the proposed Canaan Woods residential subdivision,
which required the Project to gain vehicular access to
Benson Road.

Mr. McCulley’s prepared statement, Applicant’s Ex. 1, set forth his expert review of the
Project. He described how the Project would improve the existing culvert, which he said
constrained the flow of the Stream’s water. He noted that beaver dam activity also impeded the
Stream’s flow. He stated that the existing culvert caused an upstream impoundment, which

caused trees and other vegetation to die. He stated that the existing culvert’s blockage of the



Stream’s natural flow also had caused the area downstream to dry out from its otherwise natural
state, and that this change had harmed the natural vegetation. He indicated that his opinion that
the existing culvert was built between 1968 and 1992. He concluded that the Project’s proposed
culvert would return the stream’s upstream and downstream areas to their natural states prior to
the existing culvert’s construction.

Applicant’s expert professional engineer, Mr. Murray, provided his engineering expertise
on the existing and the proposed culverts. He said that the existing culvert is a 24 inch diameter
metal pipe that appears to be damaged. He also described the beaver activity that contributes to
the Stream’s blockage. He calculated that the existing culvert receives water flow from a 738.45
acre watershed. Using a computer model, he calculated the Stream’s flows during storm events.
He estimated the Stream’s flow was 44.04 cubic feet per second (“cfs”) flow during a moderate
two year storm event; i.e., 3.4 inches of rainfall over twenty four hours. He stated that the
existing culvert’s 24” diameter could only carry 10.96 cfs of the Stream’s flow, which he said
means that 30.07 cfs would flood over the existing roadway and that the culvert would also cause
upstream flooding.

He stated that the Project would meet Sussex County’s engineering standards, which
require one foot clearance above the Stream’s water flow during a 10 year storm event, or 5.3
inches of rainfall over a twenty four hour period. He stated that the Project’s two 38” high by
60” wide elliptical reinforced concrete pipes and roadway elevation would allow 113.50 cfs of
water flow, which meets Sussex County’s requirements.

Finally, he stated that the proposed Canaan Woods development would not adversely

impact the Stream’s flow. He said that Canaan Woods would not add any additional water to the



watershed, and that the development’s stormwater management system would improve water
flow by managing stormwater flows during storm events.

The first public speakers were Frances and Ken Bass, who live along Benson Road near
the Site. Mrs. Bass asked the Applicant whether Canaan Woods would have a ‘good neighbor’
policy, which she described as a policy to keep the neighbors informed about governmental
approvals. She also was concerned with the impact to wetlands and water flows.

Mr. Battista answered her question about public notices by stating that the developer and
the Department had provided all required public notices for all governmental approvals. He also
addressed the issue of water flow by stating that the Project would allow the Stream’s water flow
to return to its natural stream prior to when the existing culvert.

Mrs. Bass also inquired about the ownership of the Site. Mr. Battista answered that
Canaan Woods’ developer contracted with the Applicant to acquire the Site.

The second public speakers were Linda and Gary Evans, who also live on Benson Road
near the Site. They asked about the Project’s proposed culvert and whether it would have grates
to keep children and animals out. Mr. Battista responded by saying that Sussex County would
make that determination, and that the Applicant would comply with Sussex County’s decision.
Ms. Evans asked whether the Department would be waiting for DP&L’s approval for the work
within DP&L’s easement. Mr. Brown answered that the Department would like to see DP&L’s
approval.

Mr. Evans commented that the beavers had been removed by wildlife control officers five
years ago. He also asked whether the Department’s concerns, as expressed in the 2008 “PLUS”

letter commenting on the proposed subdivision, would be considered for the Project.



The third public speaker was Jeffrey Falini, a property owner adjacent to the Site and
downstream from the existing culvert. His concern was that the Project would cause the pond to
be drained, which he opposed because he considered the pond to benefit the environment
because it attracts wildlife. He also was concerned that the Project would cause more water to
flow on to his property and thereby harm it.

The fourth public speaker was Michael Calloway, who lives upstream and adjacent to the
Site. He was concerned with the Project drying up the existing pond, which he said was used by
wildlife.

The fifth public speaker was Patsy Newnon, who also commented about wildlife using
the pond. She also complained about the poor condition of Benson Road, which would be used
more by Canaan Woods’ residents.

The sixth public speaker was Mr. Hess, who claimed the Project would harm wildlife and
noted that endangered species were located nearby.

Mr. and Mrs. Evans provided written comments including documents identified as Evans
Exhibits 1 through 7, which were copies of documents prepared for Sussex County’s planning
review process.

B. The Application and Background.

The Project proposes to replace the existing, deteriorated culvert’s 24” diameter metal
pipe with two 38” high by 60” wide elliptically shaped reinforced concrete pipes. The Project
also would replace the existing unpaved single lane roadway with a two lane 30’ wide paved
roadway that meets Sussex County’s standards. The Project would place 174 cubic yards of fill

on subaqueous lands, and would use 5,752 square feet of private subaqueous lands. The



existing culvert uses an unknown amount of subaqueous lands because WSLS has not found any
Department SLA approval of the existing use of subaqueous lands.

Applicant seeks to improve the existing road crossing in order to provide vehicular access
to ‘Canaan Woods,” a proposed 99 unit single family residential housing development on 166.14
acres that Sussex County’s Planning and Zoning Commission conditionally approved on January
14, 2009. On October 25, 2015, the Applicant notified the Department that the Sussex County
revised its approval to remove condition D, which had required DP&L’s agreement to access its
transmission line right-of way.

DP&L’s easement is based upon an April 22, 1974 Right-of-Way Agreement, which
granted DP&L the right to use a 150’ wide area for its high voltage transmission line that
crosses Benson Road and runs along Canaan Woods’ north boundary.

The Stream flows south to north parallel to Benson Road and it forms the eastern
boundary of Canaan Woods. The Project provides the only reasonable road crossing over the
Stream in order to allow Canaan Woods access to Benson Road and the upgraded roadway also
would be used by DP&L to access its transmission line right-of-way.

The record also contains the August 8, 2014, COE jurisdictional wetlands determination
and nationwide permit. The COE approval for filling of the designated wetlands includes the
negotiated condition requiring Applicant to place a 30 wide conservation easements along the
subdivision’s boundaries with the Stream and Church’s Branch.

The record includes the recommendation by WSLS’ experts that the Project should be
approved subject to reasonable permit conditions after a thorough review of the applicable SLA

Regulations.



III. DISCUSSION OF FINDINGS OF FACT AND REASONS

I find that the Project meets the requirements of the SLA and the Department’s SLA
Regulations because the Project is an appropriate use of subaqueous lands. I find that the public
comments do not support any permit denial, or the addition of permit conditions other than
WSLS recommends in its draft permit.

The Project will provide a reasonable use of subaqueous lands for a roadway crossing of
the Stream. DP&L and Canaan Woods would use the roadway crossing. The Applicant
determined that a bridge was too costly to construct over private subaqueous lands, and WSLS’
experts agree that a bridge is not needed. The Project will use 5,752 square feet of private
subaqueous lands, and this impact will result in a return of the Stream’s flow without the
obstruction caused by the existing culvert.

The record supports finding that the existing culvert’s is inadequate to carry the Stream’s
flows during moderate storm events. Consequently, the existing crossing causes periodical
flooding of upstream areas and the roadway, and this flooding adversely impacts trees and other
vegetation.  The flooding has created a pond upstream of the culvert, which some public
comments consider to be a benefit to the environment because the pond attracts wildlife. I find
that the artificially created pond is not a benefit when weighed against the natural Stream
conditions as stated in the TRM, which should also attract wildlife. The Project will allow
wildlife in the area to access the Stream restored to its natural state, unlike the artificially created
pond and blockage of the Stream’s natural flow. Thus, I find that the Project should be approved
to allow the Stream to return to its natural state prior to the existing culvert, which, in turn, will

restore the vegetation upstream and downstream to its natural state.



WSLS’s TRM points out that the road crossing cannot be avoided and that the
subaqueous lands currently are used by the existing culvert, albeit without any regulatory
approval. Given the location of Canaan Woods and the two streams along its boundaries, there is
no reasonable alternative to the Project in order to gain access to Canaan Woods from Benson
Road. Thus, the SLA Regulations are satisfied with the proposed use of private subaqueous
lands.

The WSLS’s TRM also notes that the single entrance to Canaan Woods lessens the
environmental impact on subaqueous lands than if the Applicant had proposed two entrances
with two Stream crossings. The Project’s mitigation environmental impacts from the filling of
CO regulated wetlands will occur from the Applicant’s agreement to the conservation easement
that will preserve 30’ of land extending from the two waterways that form Canaan Woods’
boundaries. This easement will provide a significant environmental benefit by protecting the
surface waters from the risk of harm from pollution and will provide an aesthetic benefit to
property owners along Benson Road across the Stream from Canaan Woods.

The Project also will remove an inadequately sized culvert that has impaired the Stream’s
natural flow. The Stream’s natural flow is obstructed and even moderate rainfall events cause
flooding of the existing unpaved roadway that DP&L uses to maintain its transmission line. The
flooding also kills trees and other vegetation upstream. The existing culvert also harms
downstream vegetation that is deprived of the natural water flow.

The problems caused by the existing roadway crossing should be remedied, even if
Canaan Woods is not built. The roadway’s flooding during even moderate storm event increases

the risk that DP&L’s may not be able to access its transmission line. Thus, the Project should be



approved to reduce this risk, and also to restore the Stream to its natural flow, including the end
to periodic upst'ream flooding.

The public comments oppose an improved the road crossing because it would be used by
Canaan Woods. The homeowners along Benson Road have the Stream in their backyards.
Canaan Woods would develop the current undeveloped area on the other side of the Stream from
the Benson Road homes. The change from this development is not subject to the Department’s
review in a SLA permit application for the roadway crossing of the Stream. Sussex County’s
Planning and Zoning Commission already approved Canaan Woods’ development, subject to
satisfying the conditions needed before final approval. Sussex County’s planning approval
included the Project as the road access over the Stream from Benson Road. Indeed, any road
access to Canaan Woods from Benson Road must cross the Stream. Thus, the Department
should not deny the Project because of Canaan Woods’ overall environmental impact on over
166 acres. Instead, the Department’s SLA review is limited to the private subaqueous lands to
be used, and the associated impact on the Stream that will restore its natural flow and reduce
flooding.

Another reason in support of the Project is that WSLS’ records do not have any
indication of a permit for the existing road crossing culvert. The issuance of the permit for the
improved roadway crossing will resolve this issue of no permit, and bring the crossing into
compliance with the SLA and SLA Regulations.

IV. CONCLUSIONS
I recommend the following conclusions be entered:
|8 The Department has jurisdiction pursuant to 7 Del. C. Section 6006 and 7 Del. C.

Chap. 72 to make a determination on the Applicant’s subaqueous lands permit application;

10



7 The Department provided adequate public notice of the Application and of the
public hearing, and held the public hearing in a manner required by 7 Del. C. Sections 6003,
6004, and 6006, and the SLA Regulations;

&l The Department considered all timely and relevant public comments in making
this determination and this Order and attached Report establishes the record, makes findings of
fact and reasons in support of this final agency action;

4, WSLS shall issue a permit approving the Project’s use of private subaqueous
lands based upon the WSLS’ draft permit;

5. The permit’s conditions and terms will protect the environment from the activity
in the subaqueous lands, consistent with the intent of the SLA, and will allow the Applicant to
provide needed vehicular access to Canaan Woods and for use by DP&L to access its
transmission line right-of-way; and

6. The Department shall publish this Order on its web site and provide such notice of

it in a manner required by the law and the Department’s regulatjons.

} o / ,.;_-’ f /!
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Robert P. Iﬂé’ynﬁs

Senior Hearing Officer
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STATE OF DELAWARE
DEPARTMENT OF NATURAL RESOURCES
AND ENVIRONMENTAL CONTROL

89 KINGS HIGHWAY
DOVER, DELAWARE 19901

WETLANDS & SUBAQUEOUS TELEPHONE (302) 739-9943
LANDS SECTION FACSIMILE (302) 739-6304

Technical Response Memorandum

To: Robert P. Haynes, Esq., Senior Hearing Officer

Through: Virgil Holmes, Director, Division of Water
Steven M. Smailer, Section Manager, Wetlands and Subaqueous Lands Section

From: Tyler Brown, Environmental Scientist, Wetlands and Subaqueous Lands Section
Date: November 17, 2015

Subject: Herholdt Properties Subaqueous Lands Permit Application

INTRODUCTION

The Wetlands and Subaqueous Lands Section (WSLS), Division of Water, Department of
Natural Resources and Environmental Control received an application from Watershed Eco
submitted on behalf of Herholdt Properties to replace and upgrade a road crossing with culvert
pipes and associated fill on private subaqueous lands in a tributary of Church Branch adjacent to
10200 Benson Road, Lincoln, Sussex County, Delaware. The proposed project is subject to the
requirements of the Subaqueous Lands Act (7 Del C., Chapter 72) and Regulations Governing
the Use of Subaqueous Lands.

This Technical Response Memorandum (TRM) presents the Wetlands and Subaqueous Lands
Section’s (WSLS) findings regarding the above-referenced permit application and its expert
recommendation that the SLA permit be issued.
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The TRM also addresses comments presented at the public hearing held on April 2, 2015. The
project was placed on 20 day public notice on December 31, 2014. During the public notice
period the WSLS received 8 letters of objection to the project. The objections mainly targeted the
proposed development and its negative impacts; although, additional concerns were questioned
including Delmarva Power and Electric right-of-way approval, wildlife degradation, pollution,
and public safety. The letters requested that the WSLS both deny the project and hold a public
hearing.

The public hearing was held on April 2, 2015. Prior to and during the hearing, the WSLS
received 8 letters objecting to the construction of the culvert pipes; the majority of the letters
were from residents adjacent to the proposed development on Benson Road. The letters stated
that the development would alter their way of living, cause roadway issues, pollute the stream,
affect wildlife, and prohibit access to Delmarva Power’s electric lines.

The applicant, Herholdt Properties, proposes to replace a failed road crossing culvert by
installing a road crossing consisting of two 38 inch tall by 60 inch wide elliptical concrete pipes
that are 56 linear feet each, and entails 5,752 square feet of fill within Subaqueous Lands to
access the development Cannon Woods. During the public hearing James C. McCulley, IV of
Watershed Eco LLC, John Murray of Kercher Engineering Inc., and Elio Battista, Jr of the firm
of Parkowski, Guerke, and Swayze presented the proposed design on behalf of Herhold
Properties. During the presentation they explained the importance of the design and how the
design would improve water flow to a more natural state. They explained how the existing
culvert pipe and road has failed, which acts like a dam, and the addition of the proposed culvert
pipes would restore the stream to a more natural state.

REGULATORY REVIEW- SUBAQUEOUS LANDS

The following review evaluates the proposed project with respect to the requirements of the
Subaqueous Lands Act (7 Del. C., Chapter 72 (Chapter 72) and the Regulations Governing the
Use of Subaqueous Lands (Regulations) adopted in accordance with the statute. The Regulations
provide the criteria for evaluating projects that are proposed to be constructed in public or private
subaqueous lands. The burden is on the applicant to satisfy the Department that the requirements
of these Regulations have been met; and if the granting of the permits, lease or approval will
result in loss to the public of a substantial resource or that the loss has been offset or mitigated.
The public comments received prior to, and at the hearing, as well as the Department’s
regulatory evaluation, are addressed according to the pertinent sections of the Regulations as
follows.
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Section 4.0 Criteria of Permits, L.eases and Letters of Authorization

Section 4.0 of the Regulations requires that the application be evaluated based on the
consideration of specific performance specifications, standards and other criteria, including
Section 4.6 - Public Use Impacts, Section 4.7 - Environmental Considerations, and Section 4.8
Requirements for all Structures. It also states that an application may be denied if the activity
could cause harm to the environment, either singly or in combination with other activities or
existing conditions, which cannot be mitigated sufficiently.

Section 4.6 Public Use Impacts

Under this section the Department must consider, among other things, the potential effect on the
public and the extent to which the public would benefit or suffer detriment from the project.
Additionally, the Department must consider the degree to which the applicant’s primary purpose
could be realized by alternatives that would minimize or avoid impacts. The public use impacts
most relevant to the proposed project are discussed in Section 4.6.5, below.

4.6.5 Avoidance.

The extent of which the applicant’s primary objectives and purposes can be realized
without the use of such lands. The use of subaqueous land cannot be avoided. Subaqueous
lands currently are being used for a Delmarva Power road crossing for access for its transmission
line right-of-way. The Department’s files have no record of any approval of the existing
culvert’s use of subaqueous lands. The culvert’s current condition fails to adequately carry the
stream’s water flows to meet current requirements and it should be upgraded. The proposed
replacement would allow usage by the proposed residential development and is the only possible
access to the property without access through neighboring properties.

Complete avoidance would result in limited access to the property, and would not support traffic
or safety requirements for the proposed development, Cannon Woods. If the current culvert is
not upgraded and repaired, which may result in failure of the crossing, access will be limited on
the west side of the stream.

4.6.6 MinimizationThe extent to which the applicant’s primary purpose and objectives can
be realized by alternatives, i.e. minimize the scope or extent of an activity or project and its
adverse impact. Herholdt Properties proposes to install one entrance for the 99 lot community;
the addition of the appropriately sized culverts submerged in the stream bottom would restore the
stream to a more natural state minimizing environmental impacts.

Section 4.7 Environmental Considerations

4.7.1.1 Any impairment of water quality, either temporary or permanent which may
reasonably be expected to cause violation of the State Surface Water Quality Standards.
This impairment may include violation of criteria or degradation of existing uses. The
proposed structure is expected to have minimal adverse impacts to water quality. The road
crossing construction will have temporary impacts during construction but shall be quickly
stabilized upon completion. The stream is proposed to be temporarily diverted during the
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installation of the culverts and road crossing to prevent erosion and sediment plumes
downstream.

4.7.1.3 Any harm to aquatic or tidal vegetation, benthic organisms or other flora and fauna
and their habitats. 4.7.1.4 Any loss of aquatic habitat. The current culvert pipe is undersized
and acting as a dam preventing the passage of benthic organisms and other fauna; although,
approximately 5,752 square feet of fill material will permanently impact aquatic vegetation
within subaqueous lands and 404 wetlands. The proposed road crossing will impact minimal
subaqueous lands and promote the natural flow of water while improving fauna passage.

4.7.1.2 Any effect on shellfishing, finfishing, or other recreational activities, and existing or
designated water uses. The primary purpose of the road crossing is to access the subdivision
Cannon Woods and the Delmarva Power electric lines; and minimal recreational activities take
place on the stream, which should be restored to its natural state.

Section 4.7.5 Other Considerations

4.7.5.2 The degree to which the project incorporates sound engineering principles and
appropriate materials of construction. The proposed road crossing was designed by Kercher
Engineering, Inc. According to Kercher Engineering the proposed culvert pipes will adequately
handle a ten-year storm event and will be designed to the Sussex County Engineering
Department standards and specifications.

4.7.5.3 The degree to which the proposed project fits in with the surrounding structures,
facilities and uses of the subaqueous lands and uplands. Throughout Sussex County the
Wetlands and Subaqueous Lands Section has approved several similar road crossings to access
private properties and communities when there are no other alternatives for upland access.

Section 4.8 Requirements for all Structures

4.8.4 Structures shall not interfere with navigation, public, or other rights. This structure
meets the requirements stated in the regulations. The structure does not interfere with the public
or other rights in regards to the use of the adjacent properties or the tributary of Church Branch.

CONCLUSION

The WSLS finds that the activity described in the application for Wetlands and Subaqueous
Lands Permits by Herholdt Properties, including installation of culvert pipes and a road crossing
complies with the Regulations administered by the WSLS. The applicant has applied for only
one road crossing to serve the entire community which the WSLS views as a positive aspect of
the project in that it minimizes other impacts. The Applicant has addressed the public’s concerns
pertaining to water flow, water quality, and environmental impacts. Additionally, the structure
dimensions are consistent with the applicable regulations. Applicant has proposed mitigation by
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maintaining a natural buffer zone of at least 30 feet around all subaqueous lands and waters of
the U.S. It is the WSLS’s opinion, that the project satisfies the regulatory requirements of the
SLA and the SLA Regulations.

In the event the Secretary determines that this permit should be issued, we have included draft
permits with appropriate conditions for consideration.



TELEPHONE (302) 739-9943

WETLANDS & SUBAQUEOUS
FACSIMILE (302) 739-6304

LANDS SECTION

STATE OF DELAWARE
DEPARTMENT OF NATURAL RESOURCES &
ENVIRONMENTAL CONTROL

DivISION ¢F WATER
89 KINGS HIGHWAY
DOVER, DELAWARE 19901

Subaqueous Lands Permit No.: SP-406/14
Date of Issuance:

Construction Expiration Date:
Tax Parcel No.: 230-14.00-69.00

Herholdt Properties, LLC Watershed Eco LLC.
8406 N. Union Church Road Attn: James McCulley
Milford, DE 19963 158 Coopers Drive

Newark, DE 19702

SUBAQUEOUS LANDS PERMIT
GRANTED TO HERHOLDT PROPERTIES, LLC TO INSTALL A ROAD CROSSING WITH
(2) 56 LINEAR FOOT, 38 BY 60 INCH ELLIPTICAL REINFORCED CONCRETE PIPES
CONSISTING OF 174 CUBIC YARDS OF FILL IMPACTING 5,752 SQUARE FEET OF
SUBAQUOUS LANDS IN A TRIBUTARY OF CHURCH BRANCH ADJACENT TO
10200 BENSON ROAD, LINCOLN, SUSSEX COUNTY, DE.

Pursuant to the provisions of 7 Del. C., §7205, and the Department’s Regulations Governing the
Use of Subaqueous Lands, permission is hereby granted on this day of A.D.
2015 to perform the above referenced project in accordance with the approved plans for this Permit
(5 Sheets), as approved by Secretary Order No. 2015-W-0045 issued December 30, 2015; and the
application dated November 19, 2014, and received by this Division on November 25, 2014.

WHEREAS, pursuant to the provisions of 7 Del. C., §7203, the Secretary of the Department of
Natural Resources and Environmental Control through his duly authorized representative finds that it is not
contrary to the public interest if this project is approved subject to the terms and conditions herein set forth.

This Permit is issued subject to the following conditions:

Delawarne ¢ good nature depends on you!
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GENERAL CONDITIONS

1.

10.

11.

This Permit is granted for the purpose of installation of a new road crossing, as stated in the Permit
application. Any other use without prior written approval shall constitute reason for this Permit
being revoked.

The permittee and contractor shall at all times comply with all applicable laws and regulations of the
Department of Natural Resources and Environmental Control.

The activities authorized herein shall be undertaken in accordance with the permit conditions, the
final stamped and approved plans, and with the information provided in the permit application.

A copy of this Permit and the stamped approved plans shall be available on-site during all phases of
construction activity.

The conditions contained herein shall be incorporated into any and all construction contracts
associated with the construction authorized herein. The permittee and contractor are responsible to
ensure that the workers executing the activities authorized by this Permit have full knowledge of,
and abide by, the terms and conditions of this Permit.

The permittee shall protect and hold the State of Delaware harmless from any loss, cost or damage
resulting from the activities authorized herein.

The issuance of this Permit does not constitute approval for any activities that may be required by
any other local, state or federal government agency.

The issuance of this Permit does not imply approval of any other part, phase, or portion of any
overall project the permittee may be contemplating.

This Permit authorizes only the activities described herein. Modifications to the project may require
a supplemental approval from this office prior to the initiation of construction. A determination of
the need for a supplemental approval will be made by this office pursuant to the permittee submitting
written notification and revised plans indicating project changes. Failure to contact the Department
prior to executing changes to the project shall constitute reason for this Permit being revoked.

Representatives of the Department of Natural Resources and Environmental Control shall be allowed
to access the property to inspect all work during any phase of the construction and may conduct pre
and post-construction inspections, collect any samples or conduct any tests that are deemed
necessary.

The activities authorized herein shall be conducted so as not to violate the State of Delaware’s
Surface Water Quality Standards, as amended October 11, 2014.
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IN WITNESS WHEREOF, I, Steven M. Smailer, Section Manager, the duly authorized
representative of David S. Small, Secretary of the Department of Natural Resources and Environmental
Control, have hereunto set my hand this day of 5
2016.

By Steven M. Smailer, Section Manager

the duly authorized representative of the
Secretary of the Department of Natural Resources
and Environmental Control

s
Tyler Brown, Program Manager
Wetlands and Subaqueous Lands Section




ONI "ONINIINIOND LoD 800¢. 1HOMAL0O B) X04 $906'¥SB'ZOE  3OA 2906'+S8TOL i
“MY] A8 CUBIHONA S "ON ‘ONINZ3NIONA A3HONIY 40 S8J0y $1°99] VIYV SSOUD £¥661 30 — NMOL39Y03O — I33UIS 13X 3 £l¥ (O] b
IN3SNOD 3HL LNOHLM 3SN HO NOLYIIdND ‘NOISIAZY ‘NOLVILIGON ANV 69 1304vd +v1—0¢€—¢C 'd'L WIOEDW - WINZZSn_ - WIMNZ_OZM __._/L .
“NOTHIH CLIVNOISIO LOr0¥d ONV NND FHL 804 ATIVOLIORdS 3uveind n P Q ]
Bwﬁoﬁi.awﬁ_mﬁizﬁmm@ww%ﬁrmﬁzmﬁ: uﬁ.ﬂwﬁmum%ouz_ ow_%_wm nummﬁ ._u.._mzo ‘NOLLYWHOINI 130¥vd U.ZH ".UEEEUZH ga m n_u “
o
@ L = 1) 1334 NI 3T¥OS Nmmmmmanﬁ Mmmwv.mmwmm NIVMYTIQ — AINNOD X3SSNS — QINANNH XMI3NO0 ¥va30 8 i |
—— e — £9661 30 'GUO4TIA g |88

0825 0 .0¥9Z 082S INV1 3oVl SevoL SAOOM NYVYNVYO 5 |z

o) ‘CH

WOT ‘AGNNA WOT AdS3Ia  MEV ‘Ad da¥ INVOMddV dvN NOILLVYOO1 S |&

— ——

,_.\%_

SNOLLIGNOZ LiWH3d 339)
s _si-oz-0l 3Ivd
hi/19p<s # LINH3d

SNV G3ACHddV
\ 'STSM




INISNOD IHL LNOHLM SN MO NOUVYIMdNG 'NOISIAZY ‘NOLLYOIAIGON ANV 69 1304vd ‘vL—0¢—2 dL SUHOAINNNS — SUINNVId — SAHIINIONI
P P U S0 R e B0 Tho "ONI ‘ONTHFANIONS YAHOWEN

“ONF “ONRTINIONS SETONTI 9007 LHOWIAL00 B X4 $906'¥S8'20€ 8310\ 2906'¥S8'20L
MY} A8 GILEIHONd S| “ONI ‘ONINTANIONI MIHD¥IN 40 SV $I'991 VAV SSOUD 4661 30 — NMOLIDHO3D — I3FMIS IDVA I CIv
TINOHS WIS TYNOISSIA0N Q35MM 3HL DNUVNOAHOINI SNYId 3SOHL ATNO ‘NOLLYWHOIN! T304Vd W

06—-0407EG
October 23, 2014

SHEET 2 of

(009 = 1) 1334 NI FI¥OS §206—86¢ ANOWV. X0 4 JIYMVTIA — AINNOD XASSNS — TRUANNH MIINO ¥Vd30 i

—— ey e 5 |2

[a]

.009 0 00¢  .009 3NVT JOVIREH G6v9lL SAOOM NVVNVYO M z

WOT AG NN WOT A8 630 NSV 'AD daV¥ INVOMddY NV1ld 3US S &
———

BT

VERY LoV

NBLLIGNOS 1LiWH3d I35)
G2l  Sl-og-tl ALY
77/%% -ds # JINY3

) =52~ SNV1d d3AOHdd
‘STTSM




“G3ANISIH SIHOIM TV
"ONI "ONIY33NION3 ¥3IHOH3N  "900T ._.Io_w;n_oo@

‘MY A8 QEUAIHON SI "ONI ‘ONJHIINIONI 23HONIM 40
IN3FSNOO 3HL JNOHLIM 3SN O NOILYONANG ‘NOISIA3Y ‘NOLLYOIHIQOW ANY

‘NOTH3H OIIYNDISIO (J3r0Md ONY ININD 3HL 803 ATVIEID34S Ouvd3ud
S| NVTd SIHL 835N 3HL A8 NOJN O3N3Y ONY TWIDLW0 O3M30ISNOD 38
INOHS VIS TYNQISS3J0Hd CISVE 3HL ONUVHOQHOINI SNYId 3SOHL XINO

S8y $1°991
69 T30¥vd ‘¥l-0£-C dL

‘V3YV _SSOHO

*NOILYWYO3NI 1304vd

X04 $906'¥S8°20¢  9OIOA T906°¥S8°C0L
(%661 30 — NMOLIDNO3O — 133MIS I9XMYVA 3 €Lt

SYOAIAAUNS — SH3INNVId — SYIINIONI

*ONI ‘ONTHHANIOND HAHOHAY <~

(.0 = 1) 1334 NI 3Iv0S

—
.08 0 St .0g

WOT A9 e32a

‘WOT ‘Ad Nad

e

2108—-86¢ ANom

‘A ddv

. mk\ﬂg%ﬁ.\m\,“
Ow i 2

S206—86¢ ANOWV -XP4
auoyd
£9661 30 ‘404N
3INVT 3OVIRI3H S6v9l
o1 'CHO
*INVONddY

JUVMYTIA — AINNOD X3SSNS — (3UANNH XEO ¥va30

SAOOM NVYVNVO
V34V _LOVdNI_ONV1LIM

»
7
r )

<+
o
O

_a | N
N~ |

o )

<+ o~

n_u .

ol.. 8

o |W o

= o

5 |83

Z (@]

2 |3

S |z
E———

il

it

iy .,:\\\\\.\\P il % E&N\ @w =

EE

(O . .
. : T L _ll_ ==
mm-.m-m-nnn--.um%.?—nﬁz [T I..-Illl e
.... ] ‘ L . .
_..m _/ | A
»m,,ﬂ . MM@M@A ge'd195-¢C
/ / / : .
_r/,,,, _\\ /
§ e

“(\N.m. . /
ado@ﬁaog txw/mn, 738)

va

/7/\'

I_SHEET 3 of




“ONI "ONTINIONS AEHONY  800Z IHOIMAH0D B) X04 $906¥SETOE  SOI0A Z906YSB'ZOS 3
W1 A8 CEUEIHONA S| “ON] "ONREINOND H3HON3Y 40 seoy 41991 vady Ssouo |  £PE6L 30 — NMOLIONOIO — LIIUS LIRVA 3 €1v ol &
INISNOS IHL INOHLM 3SN 8O NOILYIMGNG 'NOISIAZH ‘NOLLYDISIGON ANV 69 T304Vd v1-0¢€—¢ d'Ll mm_om\ﬁ_:w - WN_UZZjn_ - mmwwz_mvzu _.__/._ |
'NO3N3H O2UYNOISIO LO3MOHd UNY IN3MO 3HL 04 ATWOLIDILS O3uveIid R s : Q )
o e T e e et T rouwson wowa | "ONI “ONTHHANIONT HAHOWAN ¥ sl
[
(«08 = 1) 1334 NI 3Iv0S S206—86¢ ANOWU. -Xo4 NYAVTIA — AINNOD XASSNS — ARNANNH MIAND yvad3I0 Sl 8
ZL0B—86¢ (20g) :auoid N -
—_— e £966. 30 ‘GUOTIN 5 |88
.08 0 07 08 INVT IOVIREH G6+9) SAOOM NVVNYVO = |z
WOT ‘AG Nad WOT ‘i@ s3d WOV AG el 1 INVOMNddY STVIIAIVIN ANV NOILOIS—SSO¥D e |z

(2% €I'0) 46 TsL's
IONVERINLSIA ANVTLLEM TIVILDY

D 089 - IVIRAILVIA TId -
4D O9L - 0dvo -

40 08¢ - XIN LOH -

+D 9gl'l - s3did TvolLdITE -

SIANNTOA "W IadLlvii

(SNOIIGNOZ LINY3d T3S

&L oo 21va

5./90h-4s # LINH3d
SNY1d QaNOHdAVY
A B s

IRHALYA T4 d2LOVAINOD -
VO W -

XIW 1OH .C -

d0a . 09X,8e ‘47195 - € -

SIVIAALYIN VIV LOVdNI

‘SITUNO ONV SLTINI 3did TIV ONNOAY
A30v3id 38 TIVHS ONLLIYN NOLLYZIIEVLS ;

8 sy B S By gig g §
g: BB 2R 5% 22 i 28 m
OO+ (= o OO+ OO+ OG0
] R 3 ] SR B 7] e 5
4 B3 g% B g i g8 sk g T
T T VLU E L, . | _ _ )
oo . O 3 T ol NS NOBOS | _ oS OL O e wis - WwadB—y ., [ [EMesNeeIesE G EE e

1 1 iy - e
=IAd " | N X

Sra+y




ra e '
ot TN —w ——— s 0
W T T BSYRRIRE s R, =Y )

g
3
B

!
i

= T
-

T e G sy 3 S TRt SRa Y T R
TR SRR AR SRR
iy LI B B R N T T EINE R .

= e e 1YY
oA

g
LEEE R
-3 0 "
_mm wwm s 3 o ot b s 30 R
iP5 8s o e B ITE S -
1%- ,st T . YN M TR M
Hi mmm_ e s PR SIST FEL TN
592 e 1%, 552 T % B e peee
mm mmm St st e S St
i o ]
G- IR T A DT B e o
i
H
sa2|"
188

AW T S St G P W o b ol e

OFESCHSOILT WA gl Lmmmeia i NETED B 1B T NRA S Gl el P T

- - e YTV WA -0
e T S B TR e
L = L
T W e et B

sennsnen 1w
s e

gds |,

my (B

=, Bk

Bid | P

fifs S g o .
=
=
S
=k
-q.l‘..n
S

I

—
e

-I“a_.. v

v— Sz e i e s s 10 SN

! —— o ST = St
i [t S et B
— SAION VNS

S 05/08) SHAL 010 = ZOV ¥ SUNY M Sined

Ry < . e 7 F [ «
RS T===={ ~amzap~ J a1 oz
NERL N o ey 2 e oo s i - o R SR R
]

' .
“ehird xtney ~ \...
Som— T = =3 ~
Er SR |
e N

- -~

URFR3AON 1IN

(SNOLLIGNOZs 1IN Zd 33S) T

T eu _s/€-0 31y
r4/9%h 25 # LINH3d
SNYId QaN0HddY

L e m g T Y




