OFFICE OF THE 89 KINGS HIGHWAY PHONE: (302) 739-9000
DOVER, DELAWARE 19901 Fax: (302) 739-6242

SECRETARY

STATE OF DELAWARE
DEPARTMENT OF NATURAL RESOURCES
AND ENVIRONMENTAL CONTROL

Secretary’s Order No.: 2017-EC-0017
RE: Approving Final Regulatory Repeal of 7 DE Admin. Code 2102:
Implementation of the Renewable Energy Portfolio Standards
Cost Cap Revisions

Date of Issuance: July 3,2017

Effective Date of the Repeal: August 11,2017

Under the authority vested in the Secretary of the Department of Natural
Resources and Environmental Control (“Department” or “DNREC”) pursuant to 29
Del.C. §8003(7), the following findings of fact based on the record, reasons and
conclusions are entered as an Order of the Secretary in the above-referenced regulatory
proceeding.

Background, Procedural History and Findings of Fact

This Order relates to the proposed regulatory repeal of 7 DE Admin. Code 2102:
Implementation of the Renewable Energy Portfolio Standards Cost Cap Revisions (“RPS
Cost Cap Regulations™), previously promulgated by DNREC in 2016 to direct when and
how the Department’s Director of the Division of Energy & Climate (“DEC”) may freeze
implementation of the Renewable Portfolio Standards (“RPS”) under 26 Del.C.§354(i) &
(). The purpose of this action is to repeal the Department’s existing 7 DE Admin. Code

2102, in order to be consistent with the State of Delaware Public Service Commission
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(“PSC”) Regulation No. 3008, Rules and Procedures to Implement the Renewable
Energy Portfolio Srandard, and to be compliant with a recent commitment made to
Delaware Superior Court Judge Abigail LeGrow in the matter of DPA v. DNREC
(litigation initiated by the State of Delaware’s Division of the Public Advocate to
challenge 7 DE Admin. Code 2102).

Delaware’s Renewable Energy Portfolio Standards Act, as amended by Senate
Substitute 1 to Senate Bill 119 in June 2010, includes a cost cap provision for regulated
electric utilities. According to that provision, the Department’s Director of the DEC may
frecze the RPS if the cost of‘compliance exceeds 3% of the total retail costs of electricity
for the RPS as a whole, or 1% of total retail costs of electricity for solar phot.olvoltaic. 7
DE Admin. Code 2102 directs how the Department’s DEC calculates the cost of
compliance, directs how the DEC Director decides whether and when to freeze the RPS,
and directs how said Director decides whether and when to lift a freeze.

DNREC initially promulgated the aforementioned RPS Cost Cap Regulations in
response to a .Petition for Rule-making filed with its DEC on November 2, 2011.
Thereafter, the Department’s Start Action Notice (“SAN”) No. 2012-03 was signed by
then DNREC Secretary Collin O’Mara on April 16, 2012, and the initial proposed new
regulation was published in the Delaware R(;’gister of Regulations on December 1, 2013.
Over the course of the following two and half years, two work group sessions and three
public hearings were held by the Department regarding this proposed regulatory action.
Members of the public attended those public hearings, and many provided comment to
the Department on the draft regulation throughout DNREC’s formal regulatory

development process. Three draft regulations were published before the final regulation
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was published in the Delaware Register of Regulations on January 1, 2016. Subsequent
to said regulation having become effective on January 11, 2016, the first annual
Director’s Determination (pursuant to 7 DE Admin. 2102) was finalized in April of 2016.

The State of Delaware’s Division of the Public Advocate (“DPA”) filed parallel
lawsuits in Delaware’s Superior Court in 2016, which initiated litigation against both
DNREC and the Public Service Commission (“Commission”, “PSC”) regarding the
above-referenced RPS regulatory provisions. In December of 2016, Judge Abigail
LeGrow issued a Memorandum Opinion in DPA4 v. PSC, which directed the PSC to revise
. its Regulation No. 3008, Rules and Procedures to Implement the Renewable Energy
.Bortfolio Standard, pursuant to its statutory authority under 26 Del.C.§362(b). The PSC
decided not to appeal Judge LeGrow’s Opinion, and thereafter, the Commission
commenced the process for promulgating its own regulations consistent with the Court’s
decision. In light of the PSC’s decision, DNREC chose to take a collaborative course of
action with the Commission, and began the process to formally repeal its RPS Cost Cap
Regulations.

It should be noted that DNREC did not concede any of the arguments made to
Judge LeGrow in DPA v. DNREC. Instead, on January 30, 2017, DNREC wrote Judge
LeGrow to ask for a stay in said case, to allow time to formally repeal 7 DE Admin. Code
2102, pursuant to Delaware’s Administrative Procedures Act. On February 1, 2017,
Judge LeGrow agreed that it was procedurally premature to issue an order voiding 7 DE
Admin. Code 2102, and granted the stay. Judge LeGrow further held that once DNREC
had completed the process to formally repeal its RPS Cost Cap Regulations, the Court

would dismiss DPA’s appeal as moot at that time.



The Department has the statutory basis and legal authority to act with regard to
the proposed repeal of 7 DE Admin. Code 2102, pursuant to 29 Del.C. §8003(7). The
repeal of an existing regulation requires the same public process as either adopting or
amending an existing regulation. Thus, the Department’s Division of Energy and
Climate commenced its regulatory repeal of 7 DE Admin. Code 2102 with the approval
of SAN No. 2017-02, signed by then DNREC Secretary David Small on February 10,
2017. Accordingly, the proposed regulatory repeal of 7 DE Admin. Code 2102
isting regulatory text) was published in the
Delaware Register of Regulations on March 1, 2017, and a public hearing was held on
March 22, 2017. Consistent with 29 Del.C. §10118(a), the public hearing record
remained open for public comment through April 7, 2017.

Members of the public attended the March 22, 2017 public hearing, and comment
was received by the Department throughout the course of this regulatory process, all of
which voiced support for the formal repeal of 7 DE Admin. Code 2102. It should be
noted that all proper notification and noticing requirements concerning this matter were
met by the Department. Proper notice of the hearing was provided as required by law.

Hearing Officer Vest prepared a Hearing Officer’s Report dated June 15, 2017
(“Report”). The Report documents the proper completion of the required regulatory
amendment process, establishes the record, and recommends the formal repeal of 7 DE
Admin. Code 2102: Implementation of the Renewable Energy Portfolio Standards Cost

Cap Revisions as attached to the Report as Appendix “B”.



Reasons and Conclusions

Based on the record developed by the Department’s experts and established by the
Hearing Officer’s Report, I find that the proposed regulatory repeal of 7 DE Admin. Code
2102: Implementation of the Renewable Energy Portfolio Standards Cost Cap Revisions,
is well-supported. Therefore, the recommendations of the Hearing Officer are hereby
adopted, and I direct that the proposed regulatory repeal be promulgated as final.

I find that the Department’s experts in the Division of Energy and Climate fully
developed the record to support adoption of this regulatory repeal. The repeal of 7 DE
Admin. Code 2102: Implementation of the Renewable Energy Portfolio Standards Cost
Cap Revisions will allow Delaware to be consistent with the State of Delaware Public
Service Commission (“PSC”) Regulation No. 3008, Rules and Procedures to Implement
the Renewable Energy Portfolio Standard, and to be compliant with a recent commitment
made to Delaware Superior Court Judge Abigail LeGrow in the matter of DPA v.
DNREC.

In conclusion, the following reasons and conclusions are entered:

1. The Department has the statutory basis and legal authority to act with
regard to the proposed regulatory repeal to 7 DE Admin. Code 2102: Implementation of
the Renewable Energy Portfolio Standards Cost Cap Revisions, pursuant to 29 Del.C.
§8003(7);

] The Department has jurisdiction under its statutory authority, pursuant to
29 Del.C. §8003(7), to issue an Order adopting the proposed repeal of 7 DE Admin. Code

2102 as final;



3. The Department provided adequate public notice of the proposed
regulatory repeal and all proceedings in a manner required by the law and regulations,
provided the public with an adequate opportunity to comment on the proposed regulatory
repeal, including at the time of the public hearing held on March 22, 2017, and held the
record open through close of business on April 7, 2017, consistent with 29 Del.C.
§10118(a), in order to consider public comment on the proposed regulatory repeal before
making any final decision;

4. The Department’s Hearing Officer’s Report, including its cstablished
record and the recommended proposed regulatory repeal as set forth in Appendix “B”, are
hereby adopted to provide additional reasons and findings for this Order;

3 The proposed regulatory repeal of 7 DE Admin. Code 2102:
Implementation of the Renewable Energy Portfolio Standards Cost Cap Revisions, will
enable the Department to be consistent with the State of Delaware Public Service
Commission (“PSC”) Regulation No. 3008, Rules and Procedures to Implement the
Renewable Energy Portfolio Standard, and to be compliant with a recent commitment
made to Delaware Superior Court Judge Abigail LeGrow in the matter of DPA v.
DNREC;

6. The Department has reviewed these proposed regulatory repeal in the light
of the Regulatory Flexibility Act, consistent with 29 Del.C. Ch.104, and believes the
same to be lawful, feasible and desirable, and that the recommendations as proposed

should be applicable to all Delaware citizens equally;



7. The Department’s proposed regulatory repeal, as published in the March
1, 2017 Delaware Register of Regulations, and as set forth in Appendix “B” as noted
above, is adequately supported, is not arbitrary or capricious, and is consistent with the
applicable laws and regulations. Consequently, it is approved as a final regulatory repeal,
which shall go into effect ten days after its publication in the next available issue of the
Delaware Register of Regulations; and

8. The Department shall submit this Order approving as final the proposed
repeal of 7 DE Admin. Code 2102: Implementation of the Renewable Energy Portfolio
Standards Cost Cap Revisions to the Delaware Register of Regulations for publication in

its next available issue, and provide such other notice as the law and regulation require

M-

Shawn M. Garvin
Secretary

and the Department determines is appropriate.
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HEARING OFFICER’S REPORT

TO: The Honorable Shawn M. Garvin
Cabinet Secretary, Department of Natural Resources and Environmental Control

FROM: Lisa A. Vest‘ﬁv
Public Hearing Officer, Office of the Secretary
Department of Natural Resources and Environmental Control

RE: Proposed Regulatory Repeal of 7 DE Admin. Code 2102: Implementation of
the Renewable Energy Portfolio Standards Cost Cap Revisions

DATE: June 15, 2017

I BACKGROUND AND PROCEDURAL HISTORY:

A public hearing was held on Wednesday, March 22, 2017, at 6:00 p.m. by the
Department of Natural Resources and Environmental Control (“DNREC”, “Department”), at the
Public Service Commission Conference Room Auditorium, 861 Silver Lake Blvd., Dover,
Delaware to receive comment on the proposed regulatory repeal of 7 DE Admin. Code 2102:
Implementation of the Renewable Energy Portfolio Standards Cost Cap Revisions (“RPS Cost
Cap Regulations”), previously promulgated by DNREC in 2016 to direct when and how the
Department’s Director of the Division of Energy & Climate (“DEC”) may freeze implementation
of the Renewable Portfolio Standards (“RPS”) under 26 Del.C.§354(i) & (j). The purpose of this
action is to formally repeal the Department’s existing 7 DE Admin. Code 2102, in order to be
consistent with the State of Delaware Public Service Commission (“PSC”) Regulation No. 3008,
Rules and Procedures to Implement the Renewable Energy Portfolio Standard, and to be
compliant with a recent commitment made to Delaware Superior Court Judge Abigail LeGrow in
the matter of DPA v. DNREC (litigation initiated by the State of Delaware’s Division of the

Public Advocate to challenge 7 DE Admin. Code 2102).



Delaware’s Renewable Energy Portfolio Standards Act, as amended by Senate Substitute
1 to Senate Bill 119 in June 2010, includes a cost cap provision for regulated electric utilities.
According to that provision, the Department’s Director of the DEC may freeze the RPS if the
cost of compliance exceeds 3% of the total retail costs of electricity for the RPS as a whole, or
1% of total retail costs of electricity for solar photovoltaic. 7 DE Admin. Code 2102 directs how
the Department’s DEC calculates the cost of compliance, directs how the DEC Director decides
whether and when to freeze the RPS, and directs how said Director decides whether and when to
lift a freeze.

DNREC initially promulgated the aforementioned RPS Cost Cap Regulations in response
to a Petition for Rule-making filed with its DEC on November 2, 2011. Thereafter, the
Department’s Start Action Notice (“SAN”) No. 2012-03 was signed by then DNREC Secretary
Collin O’Mara on April 16, 2012, and the initial proposed new regulation was published in the
Delaware Register of Regulations on December 1, 2013. Over the course of the following two
and half years, two work group sessions and three public hearings were held by the Department
regarding this proposed regulatory action. Members of the public attended those public hearings,
and many provided comment to the Department on the draft regulation throughout DNREC’s
formal regulatory development process. Three draft regulations were published before the final
regulation was published in the Delaware Register of Regulations on January 1, 2016.
Subsequent to said regulation having become effective on January 11, 2016, the first annual

Director’s Determination (pursuant to 7 DE Admin. 2102) was finalized in April of 2016.



The State of Delaware’s Division of the Public Advocate (“DPA”) filed parallel lawsuits
in Delaware’s Superior Court in 2016, which initiated litigation against both DNREC and the
Public Service Commission (“Commission”, “PSC”) regarding the above-referenced RPS
regulatory provisions. In December of 2016, Judge Abigail LeGrow issued a Memorandum
Opinion in DPA v. PSC, which directed the PSC to revise its Regulation No. 3008, Rules and
Procedures to Implement the Renewable Energy Portfolio Standard, pursuant to its statutory
authority under 26 Del.C.§362(b). The PSC decided not to appeal Judge LeGrow’s Opinion, and
thereafter, the Commission commenced the process for promulgating its own regulations
consistent with the Court’s decision. In light of the PSC’s decision, DNREC chose to take a
collaborative course of action with the Commission, and began the process to formally repeal its
RPS Cost Cap Regulations.

It should be noted that DNREC did not concede any of the arguments made to Judge
LeGrow in DPA v. DNREC. Instead, on January 30, 2017, DNREC wrote Judge LeGrow to ask
for a stay in said case, to allow time to formally repeal 7 DE Admin. Code 2102, pursuant to
Delaware’s Administrative Procedures Act. On February 1, 2017, Judge LeGrow agreed that it
was procedurally premature to issue an order voiding 7 DE Admin. Code 2102, and granted the
stay. Judge LeGrow further held that once DNREC had completed the process to formally repeal
its RPS Cost Cap Regulations, the Court would dismiss DPA’s appeal as moot at that time.

The Department has the statutory basis and legal authority to act with regard to the
proposed repeal of 7 DE Admin. Code 2102, pursuant to 29 Del.C. §8003(7). The repeal of an
existing regulation requires the same public process as either adopting or amending an existing
regulation. Thus, the Department’s Division of Energy and Climate commenced its proposed

regulatory repeal of 7 DE Admin. Code 2102 with the approval of SAN No. 2017-02, signed by



then DNREC Secretary David Small on February 10, 2017. Accordingly, the proposed repeal of
7 DE Admin. Code 2102 (illustrated as a strike-through of the entire existing regulatory text) was
published in the Delaware Register of Regulations on March 1, 2017, and a public hearing was
held on March 22, 2017.

Members of the public attended the March 22, 2017 public hearing, and comment was
received by the Department throughout the course of this .proposed promulgation, all of which
will be discussed further below. It should also be noted that all proper notification and noticing
requirements-concerning-this-ma
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ter were met by the De
was provided as required by law.
II. SUMMARY OF THE PUBLIC HEARING RECORD:

The public hearing record consists of the following documents: (1) a verbatim transcript;
(2) five documents introduced by responsible Department staff at the public hearing held on
March 22, 2017, and marked by this Hearing Officer accordingly as Department Exhibits 1-5
accordingly; and (3) Technical Response Memorandum (“TRM”), provided to this Hearing
Officer by Thomas Noyes, Principal Planner for Utility Policy, DEC, dated June 2, 2017. The
Department’s person primarily responsible for the drafting and overall promulgation of these
proposed Amendments, Thomas Noyes, developed the record with the relevant documents in the
Department’s files.

As noted previously, the purpose of this proposed regulatory promulgation is to formally
repeal the Department’s existing 7 DE Admin. Code 2102, in order to be consistent with the
State of Delaware Public Service Commission (“PSC”) Regulation No. 3008, Rules and

Procedures to Implement the Renewable Energy Portfolio Standard, and to be compliant with a

recent commitment made to Delaware Superior Court Judge Abigail LeGrow in the matter of



DPA v. DNREC. The proposed regulatory repeal of 7 DE Admin. Code 2102 was published in
the Delaware Register of Regulations on March 1, 2017, and a public hearing was held on March
22,2017, as noted above. Members of the public attended said public hearing, and comment was
offered to the Department throughout the course of this proposed regulatory promulgation.
Pursuant to Delaware law, the record initially remained open for fifteen (15) additional days
subsequent to the date of the public hearing, for the purpose of receiving additional public
comment regarding these proposed Amendments. The hearing record closed for comment on
Friday, April 7, 2017.

Subsequent to the close of this hearing record, the Department’s DEC thoroughly
reviewed all comment received from the public in this matter, and provided this Hearing Officer
with a formal Technical Response Memorandum (“TRM”), dated June 2, 2017. This TRM
provided a balanced discussion of the comment received, and provided the Department’s
reasoning for all action taken by the Department concerning this proposed repeal of 7 DE
Admin. Code 2102. It should be noted that all comment received by the Department in this
matter voiced support of the proposed repeal of DNREC’s RPS Cost Cap Regulation, and the
Department sees no reason not to proceed with said repeal at this time.

As set forth in the Department’s TRM, DNREC agrees that the DEC Director’s authority
to declare a freeze is “...conferred by the statute, and not the regulation.” Additionally, the TRM
notes that the actual “...basis for any future decisions as to whether to freeze or not freeze the
RPS are not at issue in this proceeding.” For the Secretary’s review, a copy of the
aforementioned TRM provided by the Department’s DEC is attached hereto as Appendix “A”,

and a copy of the Department’s proposed repeal of 7 DE Admin. Code 2102 is attached hereto as



Appendix “B”. Again, all proper notification and noticing requirements concerning this
proposed promulgation were met by the Department in this matter.

1II. RECOMMENDED FINDINGS AND CONCLUSIONS:

Based on the record developed, I find and conclude that the Department has provided
appropriate reasoning regarding the need for the proposed repeal of 7 DE Admin. Code 2102:
Implementation of the Renewable Energy Portfolio Standards Cost Cap Revisions, as noted
above. Accordingly, I recommend promulgation of said proposed repeal in the customary
manner provided by law.

Further, I recommend the Secretary adopt the following findings and conclusions:

1. The Department has the statutory basis and legal authority to act with regard to
the proposed regulatory repeal to 7 DE Admin. Code 2102: Implementation of the Renewable
Energy Portfolio Standards Cost Cap Revisions, pursuant to 29 Del.C. §3003(7);

2. The Department has jurisdiction under its statutory authority, pursuant to 29
Del.C. §8003(7), to issue an Order adopting the proposed repeal of 7 DE Admin. Code 2102 as
final;

3. The Department provided adequate public notice of the proposed regulatory
repeal and all proceedings in a manner required by the law and regulations, provided the public
with an adequate opportunity to comment on the proposed regulatory repeal, including at the
time of the public hearing held on March 22, 2017, and held the record open through close of
business on April 7, 2017, consistent with 29 Del.C. §10118(a), in order to consider public

comment on the proposed regulatory repeal before making any final decision;



4. The proposed regulatory repeal of 7 DE Admin. Code 2102: Implementation of
the Renewable Energy Portfolio Standards Cost Cap Revisions, will enable the Department to be
consistent with the State of Delaware Public Service Commission (“PSC”) Regulation No. 3008,
Rules and Procedures to Implement the Renewable Energy Portfolio Standard, and to be
compliant with a recent commitment made to Delaware Superior Court Judge Abigail LeGrow in
the matter of DPA v. DNREC;

5. The Department has reviewed this proposed regulatory repeal in the light of the
Regulatory Flexibility Act, consistent with 29 Del.C. Ch. 104, and believes the same to be
lawful, feasible and desirable, and that the recommendations as proposed should be applicable to
all Delaware citizens equally;

6. The Department’s proposed regulatory repeal, as published in the March 1, 2017
Delaware Register of Regulations, and as set forth in Appendix “B” hereto, is adequately
supported, is not arbitrary or capricious, and is consistent with the applicable laws and
regulations. Consequently, it should be approved as a final regulatory repeal, which shall go into
effect ten days after their publication in the next available issue of the Delaware Register of
Regulations; and

7. The Department shall submit the proposed regulatory repeal as a final regulatory
repeal of 7 DE Admin. Code 2102: Implementation of the Renewable Energy Portfolio Standards
Cost Cap Revisions to the Delaware Register of Regulations for publication in its next available
issue, and shall provide such other notice as the law and regulation require and the Department

determines is appropriate.
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EXHIBIT

2 5(um)

EGEIVE
STATE OF DELAWARE -.l.N ' 3 20'7

D1vISION OF ENERGY & CLIMATE
100 W. WATER STREET

SUITE SA DNREC Hearing Officer

DOVER, DELAWARE 19904

Department of Natural Resources Phone: (302) 735-3480
and Environmental Control www.dnrec.delaware.gov/energy
MEMORANDUM
TO: Lisa Vest, Hearing Officer
o L : /

THRU: Susan Love, Acting Director, Division of Energy & Climate ff Z ¢ /7/ 7
THRU: Robert Underwood, Energy Program Administrator,

Division of Energy & Climate Y 697
FROM: Thomas Noyes, Principal Planner for, tilﬁty Policy,

Division of Energy & Climate AN
DATE: June 2, 2017
SUBJECT:  Repeal of DNREC Regulation 2102 Implementation of Renewable Energy

Portfolio Standards Cost Cap Provisions

You presided over a hearing on the Repeal of DNREC Regulation 2102 Implementation of
Renewable Energy Portfolio Standards Cost Cap Provisions (Reg. 2102) on March 22,2017 at
6:00 p.m. in the Public Service Commission hearing room, 861 Silver Lake Boulevard, Dover,
Delaware. Heather Thomson of the Mid-Atlantic Renewable Energy Coalition (MAREC) and
John Nichols spoke at the public hearing.

The public comment period closed on April 7. The Caesar Rodney Institute and the Mid-
Atlantic Renewable Energy Coalition submitted written comments. Mr. Nichols submitted
several exhibits for the record.

[ have reviewed the comments and exhibits submitted for the public record. The following
comments and exhibits are referred to in this memorandum:

vV v vy

DNREC Start Action Notice 2017-02

PowerPoint presentation by Thomas Noyes at the hearing, March 22, 2017
Transcript of hearing held March 22, 2017 (Hearing transcript)
Memorandum Opinion of Judge Abigail LeGrow issued December 30, 2016

Delaware's Good Hatune depends on you!
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Powerpoint presentation by Thomas Noyes at the hearing, March 22, 2017
sTranscript of hearing held March 22, 2017 (Hearing transcript)
“Memorandum Opinion of Judge Abigail LeGrow issued December 30, 2016

Letter to Judge LeGrow by Deputy Attorney General Devera Scott dated January 30,
2017

Order by Judge LeGrow granting stay in DPA v. DNREC dated February 1, 2017
» Comments of David T. Stevenson on behalf of the Caesar Rodney Institute (CRI

comments)

» Comments of Bruce Rurecat on behalf of the Mid-Atlantic Renewable Energy Coalition
(MAREC comments)
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This memorandum provides a summary of the comments received and the response of the
DNREC Division of Energy & Climate. Having reviewed the comments, the Department hag
concluded that the proposed repeal of DNREC Regulation 2102 Implementation of Renewable
Energy Portfolio Standards Cost Cap Provisions would be appropriate and in the public interest.

Background

DNREC promulgated Regulation 2102, Implementation of Renewable Energy Portfolio
Standards Cost Cap Provisions in response to a petition for rulemaking more than five years ago.
The public record of that proceeding can be found online at
htp:/www.dnrec.delaware.gov/energy/information/otherinfo/Pages/Renewable.aspx.

DNREC Regulation 2102 is being repealed to comply with a commitment made to Superior
Court Judge Abigail LeGrow in the lawsuit Division of the Public Advocate (DPA) v. DNREC
challenging Regulation 2012. In a related matter, Judge LeGrow issued a Memorandum Opinion
in DPA v. Public Service Commission directing the Commission to revise its Regulation 3008.
The Commission decided not to appeal Judge LeGrow’s Opinion, and thereafter, the
Commission commenced the process for promulgating regulations consistent with the Court’s
decision. In light of the Commission’s decision, DNREC chose to take a collaborative course of
action with the Commission and begin the process to rescind Regulation 2102. DNREC did not
concede any of the arguments made to Judge LeGrow in DPA v. DNREC. Instead, DNREC
wrote Judge LeGrow to ask for a stay in DPA v. DNREC to allow time to repeal Reg. 2102
through the Administrative Procedures Act. On February 1, 2017, Judge LeGrow agreed that it
was procedurally premature to issue an order voiding Regulation 2102. Judge LeGrow held that
once DNREC had completed the process to rescind Regulation 2102, the Court would dismiss
DPA’s appeal as moot.

Secretary David Small signed Start Action Notice 2017-02 on February 13, 2017, which began
the process of repealing Reg. 2102. Repeal of a regulation is handled in the same way as the
amendment of a regulation, except that in this case the amendment is to strike the text of the
regulation in its entirety.

Review of Comments
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David Stevenson, representing the Caesar Rodney Institute (CRI) submitted comments
supporting the repeal of Reg. 2102:

We concur with this repeal for the following reasons:

1) The Public Service Commission (PSC) has recently reopened its Regulation
Docket No. 56 to revise Regulation 3008, Rules and Procedures to Implement the
Renewable Energy Portfolio Standard, pursuant to its authority under 26 Del.C.
§362 (b).

2) The PSC is reacting to a Superior Court ruling, C.A. N15A-12-002 AML, dated
December 30, 2016, upholding the claim by the Delaware Public Advocate and
the Caesar Rodney Institute the PSC incorrectly delegated authority to write this
regulation to the Division of Energy & Climate pursuant to the clear language in
the Renewable Portfolio Standards Act, and remanding the issue to the PSC for
proceedings in accordance with the Court’s decision.

(CRI comments, p.1)

MAREC also cites Judge LeGrow’s decision as reason for the repeal:

In the case of Bonar v. Public Service Commission (“PSC”), the Superior Court Judge
rendered a decision that the PSC has the authority to issue regulations governing the RPS
cost cap, not the Department of Natural Resources and Environmental Control
(“DNREC”). A decision in the related case of Bonar v. DNREC is being held while
DNREC repeals its regulation administratively. MAREC supports DNREC’s actions to
repeal its regulation, as this will help clarity the administration of the cost cap, it is
consistent with the Court’s decision and importantly, it retains DNREC’s statutory
authority to make the decision as to whether to implement the freeze.

(MAREC comments, pp. 1-2)

MAREC also pointed out that DNREC’s authority to decide whether to {reeze the RPS is
grounded in the statute, not Reg. 2102:

Furthermore, this decision does not remove the authority of DNREC to consider all of the
costs and benefits of the renewable portfolio standards when exercising its authority.
(MAREC comments, p. 2)

MAREC referred to the Renewable Energy Portfolio Standards Act’s (REPSA) rationale in
support of DNREC’s authority in the RPS cost cap:

Renewable portfolio standards are enacted to support not just the electricity needs of the
state, but also its goals of environmental protection, promoting the development of
renewable energy in the state, reliability, and economic and health benefits. These
benetits also need to be considered when evaluating the value of the RPS, and measured
against the direct costs.

(MAREC comments, p. 2)

MAREC reinforced its view of DNREC’s statutory authority in its conclusion:
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Therefore, MAREC supports the decision to repeal Regulation 2102: Implementation of
Renewable Energy Portfolio Standards Cost Cap Provisions and leave statutory authority
to make the decision to implement the freeze to DNREC.

(MAREC comments, p. 2)

John Nichols spoke at the public hearing and submitted four attachments in support of the repeal:

[ wanted to thank the Department for repealing Regulation 2102.
(Hearing transcript, pp. 8-9)

AL LS immtan b s I eVod
M. Nichols devoted the bulk of his comments to various issucs mvulvmb Bloom E;‘.Ci"b)’,

including questions of environmental enforcement, which are not at issue in this proceeding. He
voiced his dissatisfaction with several particulars of Reg. 2102, including the cost cap
calculations, the way Bloom Energy surcharges weie considered and the use of externality
benefits were considered in the decision of whether to freeze.

Rationale for the Repeal of Reg. 2102
All of thc comments presented supported the proposed repeal of Reg. 2102. No comments

opposing the repeal were presented. The Department sees no reason not to proceed with the
repeal of Reg. 2102.

DNREC’s Authority to Decide the RPS Cost Cap under REPSA

DNREC agrees that the Director’s authority to declare a freeze is conferred by the statute and not
the regulation, while noting that the basis for any future decisions as to whether to freeze or not
freeze the RPS are not at issue in this proceeding. The sole purpose of this proceeding is to

repeal Reg. 2102 as agreed to before Judge LeGrow.

Other Issues Raised

As for the other issues John Nichols raised in his oral and written comments, these questions are
either mooted by the repeal of Reg. 2102 or are not directly related to the matter of repealing
Reg. 2102, and the Department does not address them in this memorandum.

Conclusion

All comments offered in this matter were in support of the repeal of Reg. 2102. The Department
recommends that the repeal proceed without delay.
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698 PROPOSED REGULATIONS

deleting the section in its entirety and substituting in lieu thereof the following, "All current or previous
regulations or parts of Regulations in conflict with these Regulations are hereby repealed and these
Requlations shall be in effect on July 1, 2017."

*Please Note: As the rest of the sections were not amended, they are not being published. A copy of the
regulation is available at:
4461 State of Delaware Milk Code

DEPARTMENT OF NATURAL RESOURCES AND ENVIRONMENTAL
CONTROL
DivISION OF ENERGY AND CLIMATE
Statutory Authority: 29 Delaware Code, Section 8003(7) (29 Del.C. §8003(7))
7 DE Admin. Code 2102

REGISTER NOTICE
SAN#: 2017- 02

2102 Implementation of Renewable Energy Portfolio Standards Cost Cap Provisions

1. TITLE OF THE REGULATIONS:
Regulation 2102, Implementation of Renewable Energy Portfolio Standards Cost Cap Provisions

2. BRIEF SYNOPSIS OF THE SUBJECT, SUBSTANCE AND ISSUES:

DNREC is proposing to repeal Regulation 2102, Implementation of Renewable Energy Portfolio Standards
Cost Cap Provisions, which directs when and how the Director of the Division of Energy & Climate may freeze
implementation of the Renewable Portfolio Standards under 26 Del.C. §354(i) & (j). DNREC is proposing this
action to avoid inconsistencies with Public Service Commission Regulation 3008, Rules and Procedures to
Implement the Renewable Energy Portfolio Standard.

3. POSSIBLE TERMS OF THE AGENCY ACTION:
DNREC is proposing to repeal Regulation 2102 in its entirety.

4. STATUTORY BASIS OR LEGAL AUTHORITY TO ACT:

29 Del.C. §8003(7)

(7) Establish and promulgate such rules and regulations governing the administration and operation of the
Department as may be deemed necessary by the Secretary and which are not inconsistent with the laws of this
State.

5. OTHER REGULATIONS THAT MAY BE AFFECTED BY THE PROPOSAL.:

The Public Service Commission has recently reopened its Regulation Docket No. 56 to revise Regulation
3008, Rules and Procedures to Implement the Renewable Energy Portfolio Standard, pursuant to its authority
under 26 Del.C. §362 (b). DNREC proposes to repeal Regulation 2102 to avoid inconsistencies with Public Service
Commission Regulation 3008.
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6.

NOTICE OF PUBLIC COMMENT:
DNREC will hold a public hearing Wednesday, March 22, 2017 starting at 6:00 p.m. in the Public Service

Commission Hearing Room, 861 Silver Lake Boulevard, Suite 100, Dover DE, 19901.

Any person who wishes to may submit written comments concerning the proposed repeal to: Thomas Noyes,

Principal Planner for Utility Policy, DNREC Division of Energy & Climate, 100 W. Water Street, Suite 5, Dover, DE
19904, by fax to 302.735.3480, or by email to thomas.noyes@state.de.us.

7.

PREPARED BY:

Thomas Noyes

Principal Planner for Utility Policy
Division of Energy & Climate

Tel: 302.735.3480, Fax: 302.739.1840

thomias noves@atate da
uidinas.noyes@siaie.ae.us

*Please Note: The Regulatory Flexibility Analysis and impact Statement for this regulation, as required by
29 Del.C. Ch. 104, is available at:
http://regulations.delaware.goviregister/march2017/proposed/20 DE Reg 698RFA 03-01-17.pdf

DELAWARE REGISTER OF REGULATIONS, VOL. 20, ISSUE 9, WEDNESDAY, MARCH 1, 2017




700 PROPOSED REGULATIONS

40  Golsulatisn-ef-the GostofComplianse

DELAWARE REGISTER OF REGULATIONS, VOL. 20, ISSUE 9, WEDNESDAY, MARCH 1, 2017




PROPOSED REGULATIONS 701

&4
82

DELAWARE REGISTER OF REGULATIONS, VOL. 20, ISSUE 9, WEDNESDAY, MARCH 1, 2017




702 PROPOSED REGULATIONS

OFFICE OF THE SECRETARY
Statutory Authority: 7 Delaware Code, Section 7507A(b) (7 Del.C. §7507A(b))
7 DE Admin. Code 109

REGISTER NOTICE
SAN#: 2017- 01

108 Regulations Governing the Guidelines to Evaluate Land Being Considered for Permanent Protection

1. TITLE OF THE REGULATIONS:
Regulations Governing the Guidelines to Evaluate Land Being Considered for Permanent Protection

2. BRIEF SYNOPSIS OF THE SUBJECT, SUBSTANCE AND ISSUE:
As a result of amendments to the Land Protection Act, effective August 3, 2016, the Guidelines to Evaluate
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