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SPONSOR: Rep. To be Determined

HOUSE OF REPRESENTATIVES
148th GENERAL ASSEMBLY

HOUSE SUBSTITUTE NO.
FOR
HOUSE BILL NO. 262
AN ACT TO AMEND TITLE 7 OF THE DELAWARE CODE RELATING TO THE LAND PROTECTION ACT.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE:

Section 1. Amend Chapter 75, Title 7 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 7502. Declaration of policy.

The General Assembly finds that:

(4) Rapid growth and spread of urban development is encroaching upon, or eliminating, many open areas and

spaces of varied size and character_and many sites with important cultural and natural resources. These areas—and

spaces areas, spaces, and sites, if preserved and maintained in their present open state, constitute important physical,

biological, social, aesthetie aesthetic, recreational, or economic assets.

(5) The State must act-now continue to-protect and-to-help-local-governmentsto-proteet substantial quantities

of such lands as are now available and appropriate so that they may be preserved and developed for the purposes

enumerated herein.
§ 7503. Purpose.
(a) State agencies may acquire any interest in real-property land for the following purposes, to carry out and

expand on the intent of the

Space Program:

(1) To protect and conserve all forms of natural and cultural reseurees; resources.
(2) To protect and conserve the biological diversity of plants and animals and their habitat; habitat.
(3) To protect or expand existing or planned parks, forests, wildlife areas, nature preserves or other

recreation, conservation or cultural sites-by-controlting-the-use-of contiguous-ornearby-lands; resource sites.

(4) To preserve sites of special natural, ewltural cultural, or geological interest: interest.
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(5) To connect existing open spaces into a cohesive system of greenways and resource areas:; areas.

(6) To provide for public outdoor recreation:-and recreation.

(7) To allow for water resource conservation.

(b) State agencies may acquire-property-orrights-in-realproperty permanently protect land pursuant to this chapter

by the use of direct acquisition for cash, by purchase money mortgage, by installment sale sale, or by other methods or

incentives as determined by the Secretary after consultation with the Secretary of Finance. State agencies shall not exercise

the "right of eminent domain" to carry out the provisions of this chapter. All transactions under this chapter shall be

voluntary with a willing landowner.

§ 7504. Definitions.

The following words, terms and phrases, when used in this.chapter, shall have the meanings ascribed to them in

this section except where the context clearly shows a different.meaning:

(1) "Conservation Trust Fund" means the Delaware Land and'Water Conservation Trust Fund established and

maintained pursuant to Chapter47-of-this-title Subchapter Il of Chapter 54 of Title 30, as-it-may-be-amended-or

superseded-frepeated].

(3) “Cultural resource site” means land containing at least 1 of the following:

a. Archaeological resources.

b. An arealisted or eligible for listing on the National Register of Historic Places.

(5) "Land" or *lands" means real-property, including improvements thereon; rights of way; water water,

subaqueousdand, and-riparian rights; easements;

easements; privileges; privileges; and all other rights or interests of

any kind or description in, relating te to, or connected with real property or water.

(6)."Open space" means any

(7) “Open Space Program” means the conservation program created to carry out the provisions of this chapter.

LC: HVW : RAY
5081480100

Page 2 of 10



51

52

53

54

55

56

57

58

59

60

61

62

63

64

65

66

67

68

69

70

71

72

73

74

75

76

77

78

79

80

(8) "Permanent protection” means the acquisition by purchase, gift, grant, bequest, devise devise, or
otherwise of the fee or any lesser interest, development right, easement, eevenant covenant, or other contractual right

in realproperty land in perpetuity necessary to achieve the purposes of this chapter.

(10) "Secretary™ means the Secretary of the Department of Natural Resources and Environmental Control.

(11) "State agency” means, and shall apply exclusively to, the following units of state government which

manage natural and cultural resources:

a. Department of Natural Resources and Environmental Control (Division of Parks and Recreation and
Division of Fish and Wildlife); Wildlife).
b. Department of State (Division of Historical and Cultural Affairs);-and Affairs).

c. Fhe Department of Agriculture (Division-efResource-Management) (Delaware Forest Service).

§ 7505. Delaware Open Space Council.

(@) There is created a_Delaware Open Space Council to advise the Secretary on all matters relating to the

administration, Hmplementation implementation, and financing of this-pretection—program the Open Space Program; site

selection; methods of protection; and interagency-and intergovernmental coordination among public agencies and private

land preservation ageneies- organizations. The Council shall consist of the following:

(1) One member of the Senate appointed by the President Pro Tempore to serve at the pleasure of the
President Pro Tempore.

(2) One member.of the House of Representatives appointed by the Speaker of the House to serve at the
pleasure of the Speaker of the House.

(3) Seven members appointed by the Governor to serve at the pleasure of the Governor, at least 4 of whom
shall be persons who have been active or have shown an interest in preserving open space. The membership shall be
representative of all counties in the State. Appointments shall be for 4-year terms, provided that the terms of newly
appointed members will be staggered so that no more than 4 appointments shall expire annually. Members may be
appointed for less than 4 years to ensure that members' terms expire on a staggered basis. A member appointed under

this paragraph shall continue to serve beyond the expiration of the member's term until a successor is duly appointed.
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81 (4) No more than 5 Council members of 1 political party; provided however, that failing or declining to

82 announce one's political affiliation shall not make such person ineligible for appointment.

83 {5} (b) The Secretaries of the Departments of Agriculture and State, the Director of the Delaware Economic
84 Development Office, and the State Liaison Officer for the federal Land and Water Conservation Fund, or theirduly
85 authorized-desighees designees appointed by the respective Secretary, Director, or Officer, who shall be ex officio
86 members-of advisors to the Council without voting powers.

87 (d) The Department ef-Natural-Resources-and-Environmental-Contrel shall furnish clerical, technical, legal legal,

88  and other services required by the Council in the performance of its official duties.
89 (f) For purposes of conducting business of the Council, 5 voting'members shall constitute a quorum. A Except as

90  otherwise provided in this chapter, a majority vote of the members present at a meeting at which a quorum is present shall

91 be required on any action or matter before the Council.
92 8§ 7506. Powers and duties of the Council.

93 Fhe Gouncil-shall: In addition to its other powers and duties described in this chapter, the Council shall:

94

95

96

97

98

99

100 permanent-protection-priorities;

101 £5) (1) Advise and consult with the

102 Controland—with—other—stateland-—preservation—agencies—and-—staff Secretary, Department, and State agencies on

103 preservation matters; matters.

104 {6) (2) Advise and consult with the Secretary regarding any change from permanently protected status of
105 open space lands acquired or otherwise pretected; protected, pursuant to this chapter.

106

107

108 {8} (3) Promote and assist, in conjunction with state the State agencies, in the development and establishment
109 of creative and innovative methods to secure the permanent protection of open spaee space, including-but-net-mited
110 te:
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111 a. Local and regional land trusts; trusts.

112 b. Conservation and preservation easements on a statewide basis; basis.

113 c. Purchase of less than a fee simple property-rights; interest in land.

114 d. Pregram—or—programs Programs to create financial incentives for private sector contributions to
115 establish operations and maintenance funds at-state-reseurce-areas; for open space protected under this chapter.

116 {9)-Analyze; (4) Encourage the Secretary to analyze, in conjunction with the Department of Finance, the state
117 and local tax codes and formulate incentives to encourage landowners and developers to denate-erretain-ownership-of
118 their-lands-in-an-undeveloped-state; maintain their lands that qualify as open space, as defined in this chapter, in an
119 undeveloped state or to donate such lands to the State agencies or private land preservation organizations.

120

121

122

123

124

125

126

127

128

129

130

131 (5) Encourage the Department, private land preservation organizations, and interested private sector entities to
132 preserve and protect open space for the benefit of the citizens of the-State; this State.

133 2 (6) Recommend to the Department for adoption, after public hearing, any rules and regulations as may
134 be necessary to carry out any provisions of this chapter.

135 8§ 7507. State-reseurce-areas: Open space: criteria, evaluation, and permanent protection.

136

137

138

139
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141

142
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147

148

149

150

151

152

153

154  heldingpublichearings-with-respectto-such-proposal-

155 (a) To be eligible for permanent protection under the provisions of this chapter, open space must include or

156 exhibit, in whole or in part, 1 or more of the following criteria:

157 (1) Land that contains rare speciesyas determined by on-site verification with landowner permission.
158 (2)-Land with significant potential to support rare species.
159 (3) Land that is important because it is a cultural resource site or because of its proximity to a cultural
160 resource site.
161 (4) Land that includes or enhances important wildlife habitat or migration corridors, or potential wildlife
162 habitat or migration corridors.
163 (5) Land with significant forest resources.
164 (6) Land with wetlands, floodplains, or other lands necessary for the protection of water resources.
165 (7) Land that contains significant or unigue ecosystems, natural features, or geological features.
166 (8) Land that is an inholding, contiguous to or nearby lands that are already preserved or protected, or planned
167 to be preserved or protected, by federal, state, local, or other conservation agencies, groups, or entities.
168 (9) Land that will provide for public outdoor recreation.
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(10) Land that will allow natural systems or plants and animals to accommodate or adapt to climate change or

other large-scale changes in ecosystem processes.

(11) Land having other characteristics that would make its acquisition consistent with and promote 1 or more

of the purposes of this chapter.

(b) Evaluation system.

(1) The Council shall develop a system to evaluate open space being considered for permanent protection

under this chapter and shall forward the evaluation system to the Secretary, with a recommendation for adoption. Such

recommendation must be approved by a majority of all of the voting members of the Council.

(2) The Secretary shall have the authority to adopt the evaluation system that the Council forwards under

paragraph (b)(1) of this section.

(3) The Council may, at its discretion, amend_the evaluation system, following the procedure set forth in

paragraphs (b)(1) and (2) of this section.

(c) Permanent protection of lands.

(1) To permanently protect lands, the Council shall:

a. Review lands that the State agencies bring before it for permanent protection.

b. Recommend.to the Secretary those lands that it determines should be permanently protected under this

chapter. Council may recommend for protection only those lands which are eligible for permanent protection

under subsection (a) of this section.

(2)-The Secretary shall have the authority to permanently protect lands that the Council has recommended.
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8§ 7509. Program administration.

(@) The Department shall administer the conservation-program-deseribed-in-this-chapter Open Space Program. The

Department shall develop, periodically review review, and maintain a comprehensive statewide outdoor recreation and

conservation plan

(b) The Department, in conjunction consultation with other public agencies and private land management
preservation organizations, shall undertake a—special-program—to—acquire—er—otherwise an Open Space Program to

permanently protect la

open space, as defined in § 7504 of this chapter, according to the preeedures provisions of this chapter.

(d) Direct costs associated with the administration of the conservation-program-described-in-this-chaptershall-be
paidfrom-the-Land-and-\Water Conservation—Trust-Fund Open Space Program.shall be paid from the Conservation Trust

Fund.

(e) Reporting to the'Governor and General Assembly.

(1) Five years after July 13, 1990;.and every 5 years thereafter through the life of the pregram Open
Space Program, the Secretary and the Council shall report to the Governor and the General Assembly on the status

and accomplishments of the program Open Space Program with recommendations regarding continuation of lané

preservation-activities the Open Space Program.

(2) taaddition-to-the reguirements—outhned-abovethe The Secretary and the Council shall file annual
reports with the General Assembly detailing accomplishments and activities of the program—including-itsimpact

on-the-tax-base-of the-counties Open Space Program.

SYNOPSIS

The Joint Sunset Committee recommended in 2015 that the Open Space Council (“Council”) review Chapter 75,
Title 7 of the Delaware Code and submit in 2016 proposed legislation to bring the 25-year-old Delaware Land Protection
Act up to date and relevant to today’s needs and standards. This Act is the result of Council’s review and submission.

The amendments made through this Act have several purposes, including:
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(1) Bringing consistency to the statutory language of the Delaware Land Protection Act and Council’s
functions.

(2) Codifying the criteria that the Department of Natural Resources and Environmental Control uses to
determine which open space qualifies for permanent protection.

(3) Removing the requirement to create state resource area maps.

(4) Clarifying that the Delaware Land Protection Act establishes a program whereby landowners may
voluntarily offer their land to State agencies for permanent protection.

This Act also makes technical correction to conform existing law to the guidelines of the Delaware Legislative
Drafting Manual.

This Act is substituted for House Bill No. 262 (“HB 262”) and differs from HB 262 in the following ways:

(1) This Act clarifies that all transactions under the Land Protection Act shall be voluntary with a willing
landowner.

(2) Whereas HB 262 made reference to land with historical, archaeological, and cultural value, this Act
creates and defines the term “cultural resource site” to be more precise. Under this Act, “cultural resource site” means
land that contains archaeological resources or an area listed or eligible for listing on the National Register of Historic
Places.

(3) Adding subaqueous land to the definition of the term “land.”

(4) Removing all references to the term “stand-alone land,” which HB 262 had added.

(5) HB 262 removed the requirement that the county governments utilize the state resource area maps in the
counties’ land use planning; this Act removes entirely all references to state resource areas and state resource area
maps and their creation.

(6) Clarifying that Council may recommend for protection only those lands which are eligible for permanent
protection under § 7507(a) of the Land Protection Act.

(7) Removing reference to the Delaware Wildlife Action Plan.

(8) Removing the word “land” from the terms “open space land”” and “open space lands” for consistency of
language throughout the Land Protection Act. In addition, “open space” is defined as being land; including “land” in
these instances is redundant.
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