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UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION
)
lixelon Corporation ) Docket No. 1EC09-32-000
)

JOINT COMMENTS OF TIIE DELAWARE PUBLIC
SERVICE COMMISSION AND THE DELAWARE DEPARTMENT
OF NATURAL RESOURCES AND ENVIRONMENTAL CONTROL

TO THE APPLICATION OF EXELON CORPORATION UNDER
SECTION 203 OF THE FEDERAL POWER ACT

The Delaware Public Service Commission (the “Delaware PSC™Y and the
Delaware  Departiment ol Natural  Resources and  Eovironmental  Control
("DNRICT) respecttully submit these jomt comments to the Application of
Lxeton Corporation ("lixelon™) Under Section 203 of the Federal Power Act (the
“Application™) as lollows:

BACKGROUND

l. On December 18, 2008, Exelon submitted its Application, pursuant
to section 203 of the Federal Power Act, 16 U.S.C. § 824b (the “FPA”), and PPart
33 of the Commission’s Repulations, of a contemplated transaction in which
Exclon would: (1) acquire voting sceuritics of NRG Energy, Inc. ("NRG™); (2)
acquire control over NRG Linergy, Inc. and certain NRG subsidiaries; and (3)
subscquently restructure and consolidate Exclon and NRG (the ~Iransaction™).
Application, p. 1.

2. ixelon would prefer a negotiated deal with NRG,  Accordingly,

the Application also sets lorth a plan for a consensual merger with NRG.




Lowever, NRG has rejected Ixelon’s proposal to date.  Application, pp. 10-15.
Thus, Iixelon is planning to move torward with a hostile takeover ol NRG.

3. Following its hypothetical takeover, Exelon asserts that it plans (o
divest itsell of Dover nergy, Indian River, and Vienna Generation Station, power
generation  facilities in Delaware and Maryland  that supply  clectricity 1o
residential, industrial and commereial customers in Delaware (the “Tacilities”™).
Application, p. 30.  Exclon does not identily any potential acquirer ol those
facilitics, nor does it provide any details regarding these proposed divestitures,
other than 1t would divest itsclf of these assets within 180 days ol approval of the
merger with NRG. Iixelon recognizes that it will have to come back to FERC to
scek approval of these divestitures. Application, p. 41,

COMMENTS
4, As lixelon acknowledges. under section 203 of the FPA | no
holding company in a holding company system that
includes a transmitting utility or an clectric utility
shall purchase, acquire or take any security with a
value in exeess of $10,000,000 of, or, by any means
whatsocver,  dircetly  or indirectly, merpe  or
consolidate with, a transmitting utility, an clectric
utility company. or a holding company in a holding
company system that includes a transmitting utility
or ¢lectric utility company with a value in excess of
$10,000,000 without {irst having sccured an order
ol the Commission authorizing it to do so.
16 U.S.C. § 824Db(a)(2). Scction 203 also prohibits public utilitics trom sclling or

disposing of Tacilities subject to FIERC’s jurisdiction or any part thercof of a value

in excess of $10,000,000. 16 U.S.C. § 824b(a)(1)(A). Applicants under section

203 are required 1o make *lull disclosure of all material facts,” and “the burden is




on them [to] show atfirmatively that the acquisition or merger is consistent with

the public interest.” Pacific Power & light Co. v. Federal Power Comm’n, 111

F2d 1014, 1017 (9™ Cir. 1940).

5. Because  Bxelon’s Application is based upon a number of
contingencics (indeed, while seeking approval of a hostile takcover, lixclon
continues to attempt to reach a negotiated deal), it recognizes, as it must, that it
will have to return o FERC for approval under section 203 of the FPA before it
sclls and divests itsell ol the Facilitics.  Nevertheless, the undersigned submit
these comments out ol an abundance of caution in the event that approval of the
Application could be viewed as approval of that portion of Exclon’s plan, Any
order approving the Application, respectiully, should make elear that FIERC 1s not
approving the divestiture of the Facilitics.

6. Lixclon has not met its burden of showing that the contemplated
transaction 1s consistent with a large percentage of the public interest that will be
aflected by the proposcd takeover and subscquent divestiture of the Facilities.
Lixclon provides no details regarding how it plans to make those divestitures,
including the identity of potential purchasers, and why such divestifures are
consistent with the public interest. Instead it just states, as it must, that it will sell
olT the plants because. otherwise, it would not be able o obtain approval of the
application,

7. It should also be noted that, at feast with respeet to the Indian River
facility, NRG is obligated to perform various environmental protection actions,

including air-pollution controls, ash management and contaminated  site




remediation. NRG has begun work on stabilizing a contaminated site, pursuant to
Sceretary’s Order No. 2008-A-0032 (July 30, 2008) and the related Final Plan of
Remedial Action, and is undertaking reviews ol additional remediation action
alternatives,  Also NRG has already begun installation of required air-pollution
controts arc alrcady underway, pursuant 1o air-pollution regulations,  (Sce
Regulation NO, 1146 Ldectric Generating Unit (1GLUD Multi-Pollutant Regulation
('xhibit A)) and under a Consent Order with the State of Delaware to make
certain upgrades to its facility including the shutdown of two units and installation
of various environmental upgrades to remaining units,  (hxhibit 3 (without
attachments)). There are strict deadlines for the completion of the engineering,
permitting and construction of these upgrades and shutdown. The potential sale
of this facility to an unknown entity with unknown financial and technical
capacity could prove extremely disruptive 1o the process and the Court-mandated
deadlines. ailure to comply timely could cause harm to human health and the
environment. Morcover, circumventing these environmental obtigations through
a [inancial deal could undermine actions of important state regulatory authorities
necded to provide broad public health protection. Respectfully, the Commission
should condition approval of the Application upon assurances that lixclon will be
bound to the Consent Order, as successor, and be required to perform any and all
obligations of NRG under any and all orders, agreements and decrees, including
the Consent Order.

8. Iinally, the Indian River lacility targeted for divestment plays a

critical role in Delaware’s power reliability, and the projects contained in the




Consent Order have a direet impact on Delaware’s State Implementation Plans
for attaining the Ozone and PM2.5 standards.  3ecause Lixelon has the burden on
its Application, it should be required to explain how its proposed merger is
consistent with the public interest with respeet to power reliability in Delaware
and with respect to NRG's obligations under these plans.

CONCLUSION

lixelon has the burden to prove that the proposed merger with NRG s
consistent with the public interest. Exeton has not met its burden. Any approval
ol the divestiture of the Facilities is premature, as Exclon fails o detail why
divestiture is consistent with the public interest. DNREC and the Delaware PSC
respectfully request that, if FERC approves the Transaction, FERC clarify that it
is not approving the divestiture of the Facilities and that Fxelon will be bound to
the Consent Order as detailed above.

Respecttully Submitted,

fs/ Joseph C. Hlandlon /s/ John A, TTughes

Joseph C. Handlon John A. lHughes

Deputy Attorney General Secretary

861 Silver Lake Boulevard Delaware Department of Natural
Cannon Building, Suite 100 Resources and nvironmental Control
102 West Water Street 81 Kings Highway

Dover, DE 19904 Dover, 1M 19901

Phone: 302-736-5736 Phone: 302-739-6242

FFax: 302-739-4849 lrax: 302-739-6242
joseph.handlonf@state.de.us john.hughes@state.de.us

Counsel o the Deliware Public
Service Caommission

Date: January 8, 2009
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1100 Air Quality Management Section

1146 Electric Generating Unit (EGU) Multi-Pollutant Reguiation

12/11/2006
1.0 Preamble

This regulation establishes Nitrogen Oxides (NO,), Sulfur Dioxide (SO,}and mercury
amissions limits to achieve reductions of those poliutants from Delaware's large electric

i generation units. The reduction in NOy, SO,, and mercury emissions will: 1) reduce the impact
of those emissions on public health; 2) aid in Delaware's attainment of the State and National
Ambient Air Quality Standard (NAAQS) for ground level ozone and fine particulate matter; 3)
help address local scale fine particulate and mercury problems attributable to coal and
residual oil-fired electric generating units, 4} satisfy Delaware’s obligations under the Clean Air
Mercury Rule {CAMR), and 8) improve visibility and help satisfy Delaware's EGU-related
regionail haze obligations.

While the purpose of this regulation is to reduce air emissions, any emission control
equipment installed to meet the requirements of this regulation may impact other media {e.g.,
water), and any overall environmental impacts must be considered by subject entities when
they design their overall compliance strategy. Any emission controls installed to meet the
requirements of this regulation will be subject to public review and comment through air
permitting requirements of 7 DE Admin. Code 1102 and 1130.

Separate from this regulation the Department will propose regulations tfo address CO,

emissions from these units, and regulations tc satisfy direct fine particulate matter Reasonably
Available Control Technology (RACT) and Best Available Retrofit Technology (BART)
requirements. Together, these regulations will cover current and foreseeable requirements
relative to the subject units.

12/11/2008

2.0 Applicability
This regulation applies to coal-fired and residual cil-fired electric generating units located in
Delaware with a nameplate capacity rating of 25 MW or greater that commenced operation on

or before the effective date of this regutation.

12/11/2006
3.0 Definitions

The following words and terms, when used in this regulation, shall have the following
meanings:

“Administrator” means the Administrator of the United States Environmental Protection
Agency or the Administrater's duly authorized representative,

“Coal” means any sclid fuel classified as anthracite, bituminous, sub-bituminous, or lignite.

“Coal-fired” means combusting any amount of cecal or coal-derived fuel, alone ar in
combination with any amount of other fuel, during any year

“Department” means the State of Delaware Department of Natural Resources and
Environmental Control as defined in 29 Dei.C., Ch 80, as amended.
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“Designated representative” means the natural person who is authorized by the owners and
operators of the source and all units at the source to legally bind each owner and operator in
matters pertaining to this regulation. If the source subject to this regulation is aiso subject to
the Federal Acid Rain Program, then this natural person shall be the same person as the
designated representative under the Acid Rain Program.

“Emissions” means air pollutants exhausted from a unit or source into the atmosphere.
“Generator” means a device that produces electricity

“Heat input” means the product (in MMBTU/time or TBTU/time) of the gross calorific value cf
the fuel (in MMBTUW/Ib or TBTU/Ib) and the fuel feed rate (in Ib of fuelftime) into a combustion
device; or as calculated by any other method approved by the Department and the
Administrator, ana does not include the heat derived from pre-heated combustion air,
recirculated flue gasses, or exhaust from other sources.

“Inlet mercury” means the average concentration of mercury in the flue gas at the inlet to any
pellution control device or devices

“Nameplate capacity” means, starting from the initial installation of a generator, the
maximum electrical generating cutput {in MWe) that the generator is capable of producing on
a steady state basis and during continuous operaticn (when not restricted by seasonal or other
de-ratings} as specified by the manufacturer of the generator or, starting from the completion
of any physical change in the generator resulting in an increase in the maximum electrical
generating output {in MWe} that the generator is capable of producing on a steady state basis
and during centinuous operation (when not restricted by seasonal or other de-ratings), such
increased maximum amount as specified by the person conducting the physical change.

“Qperator” means any person who operates, controls, or supervises a unit or source subject
to this regulation and shall include, but not be limited to, any holding company, utility system,
or plant manager of such unit or source.

“Ounce” means 28.4 grams.

“Qwner"” means: A) any holder of any portion of the legal or equitable title in a unit; B) any
purchaser of power from a unit under a life-of-the-unit, firm power contractual arrangement;
provided that, unless expressly provided for in a leasehold agreement, owner shall not include
a passive lessor, or a person who has an equitable interest through such lesser, whose rental
payments are not based (either directly or indirectly) on the revenues or income from the unit.
“Residual oil” means No. 5 or No. & fuel cil.

“Ton" means 2000 pounds.

“Unit” means, for the purposes of this regulation, a stationary, fossit-fuel-fired boiler supplying
all or part of its output to an electric generating device.

NOy Emissions Limitations

From May 1, 2009 through December 31, 2011, no unit subject to this regulation shall emit
NO, at a rate exceeding 0.15 Ib/MMBTU.

411 Compliance with the requirements of 4.1 of this regulation shall be demonstrated on a

rolling 24-hour average basis.
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4.1.2 NO, emissions frem multiple units subject to this regulation at a common facility may be
averaged on a heat input basis to demonstrate compliance with the requirements of 4.1 of
this regulation.

4.2 QOn and after January 1, 2009, nc unit subject to this regulation shall emit annual NO, mass

emissions that exceed the values shown in Table 4-1 of this regulation.

4.2.1

4.2.2

423

From January 1, 2009 through December 31, 2011, compliance with the requirements of
4.2 of this regulation may be achieved by demonstrating that the total number of tons of
NOy emitted from a common facility does not exceed the sum of the tonnage limitations

for all of the units subject to this regulation at that facility.

Compliance with the requirements of 4.2 of this reguiation shall not be achieved by using,
tendering, or otherwise acquiring NO, aliowances under any state or federal emission

trading program.

For the purpose of determining compliance with the requirements of 4.2. of this regulation,
the total tons for a specified period shall be calculated as the sum of all recorded hourly
emissions, with any remaining fraction of a ton equal to or greater than 0.50 ton deemed
to equal one ton and any remaining fraction of a ton less than 0.50 ton deemed equal to
Zero tons.

4.3 On and after January 1, 2012, no unit subject to this regulation shall emit NO, at a rate
exceeding 0.125 IL/IMMBTU, demonstrated on a rolling 24-hour average basis.

4.4 Compliance with the requirements of 4.1 through 4.3 of this regulation shall be demonstrated
with a continuous emissions monitoring system that is installed, calibrated, operated, and
certified in accordance with 40 CFR Part 75 (May 18, 2005 amendment) or other method
apprcved by the Department and the Administrator, and meeting the requirements of 40 CFR
Part 96, subpart HH (April 28, 2006 amendment).

12/11/2006

5.0 50, Emissions Limitations

5.1 From May 1, 2009 though December 31, 2011, no coal fired unit subject to this regulation shali
emit SO, at a rate exceeding 0.37 Ib/MMBTU heat input.

5.1.1  Compliance with the requirements of 5.1 of this regulaticn shall be demonstrated on a 24-
hour rolling average basis.

5.1.2 SO, emissions from multiple units subject to this regulation at a common facility may be
averaged on a heat input basis to demonstrate compliance with the requirements of 5.1 of
this regulation.

52 On and after January 1, 2012, no coal-fired unit subject to this regulation shall emit SO, at a

rate exceeding .26 I/MMBTU heat input, demonstrated on a rolling 24-hour average basis.

5.3 On and after January 1, 2008, no unit subject to this reguiation shall emit annual 3G, mass
emissions that exceed the values shown in Table 5-1 of this regulation.

5.3.1

From January 1, 2009 through December 31, 2011, compliance with the requirements of
5.3 of this regulaticn may be achieved by demonstrating that the total number of tons of
SO, emitted from a common facitity does not exceed the sum of the tonnage limitations for

all of the units subject to this regulation at that facility.
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5.3.2 Compliance with the requirements of 5.3 of this regulation shali not be achieved by using,
tendering, or otherwise acquiring SO, allowances under any state or federal emission
trading program.

5.3.3 Forthe purpose of determining compliance with the requirements of 5.3 of this regulation,
the total tons for a specified period shall be calculated as the sum of all recorded hourly
emissions, with any remaining fraction of a ton equal to or greater than 0.50 ton deemed
to equal one ton and any remaining fraction of a ton less than 0.50 ton deemed equal to
Zero tons.

5.4 Compliance with the requirements of 5.1 through 5.3 of this regulation shall be demonstrated
with a continuous emissicns monitoring system that is installed, calibrated, cperated and
certified in accordance with 40 CFR Part 75 (May 18, 2005 amendment) or cther method
approved by the Department and the Administrator, and meeting the monitoring and reporting
requirements of 40 CFR Part 96, subpart HHH (April 28, 2006 amendment).

55 On and after January 1, 2009, nc residual oil with a sulfur content in excess of 0.5%, by
weight, shall be received for any residua! oil-fired unit subject to this regulation.

5.5.1 Compliance with the requirements of 5.5 of this regulation shail be demonstrated by fuel
oil sampling and analysis. Samples shall be collected:

5511 From the transport vessel for each shipment of residual fuei oil received at the
facility for combustion in the subject residual oil-fired unit, or

5512 From the supply pipeline each day residual cil is delivered to the facility via
pipeline for combustion in a residual oil-fired unit subject to this regulation, after
sufficient fuel oil has been drained from the sampling line to remove any fuel cil
that may have been standing in the sampling line, or

5.5.1.3 From the supply pipeline at the inlet to the residual oil-fired unit subject to this
regulation each day the unit fires any quantity of oil fuel, after sufficient fuet oil has
been drained from the sampling line to remove any fuel oil that may have been
standing in the sampling line.

5.5.2 Fuel oil samples shall be anaiyzed in accordance with ASTM D 129-00, ASTM D 1552-03,
ASTM D 2622-05, ar ASTM D 4294-03.

12/11/2006
6.0 Mercury Emissions Limitations

6.1 From January 1, 2008 through December 31, 2012, any coal-fired unit subject to this
regulation shall, on a quarterly average basis:

6.1.1  Emit mercury at a rate that does not exceed 1.0 I/TBTU heat input, or
6.1.2 Capture and control a minimum 80% of baseline inlet mercury emissions.

6.2 On or after January 1, 2013, any coal-fired unit subject to this regulation shall, on a quarterly
average basis:

6.2.1 Emit mercury at a rate that does not exceed 0.6 Ib/TBTU heat input, or

6.2.2 Capture and control a minimum 90% of baseline inlet mercury emissions.
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6.3 Annual mercury mass emissions from the coal-fired units subject to this regulation shall not
exceed the values shown in Table 6-1 of this regulation.

5

6.3.1 Compliance with the requirements of 6.3 of this regulation shall be demonstrated on an
annual basis.

6.3.2 Compliance with the requirements of 6.3 of this regulation shall not be achieved by using,
tendering, or otherwise acquiring mercury allowances under any state or federal
emissions trading program.

6.4 Compliance with the requirements of 8.1 through 6.3 of this regulation shall be demonstrated
as follows:

841 Compliance with the requirements of 6.1.1, 6.2.1 and 6.3 of this regulation shall be
demonstrated with a continuous emissions monitoring system that is installed, calibrated,
operated, and cenrtified in accordance with 40 CFR Part 75 (May 18, 2005 amendment)

i and meeting the monitoring and reporting requirements of 40 CFR Part 60 (June 9, 2006
| amendment).

6.4.2 Compliance with the reguirements of 6.1.2 and 6.2.2 of this regulation shall be
demonstrated as follows:

6.4.2.1 During the period January 1, 2007 through March 31, 2008, the owner or operator
shall conduct at least four quarterly stack tests to measure the mercury in the flue
gas stream.

6.4.2.1.1 Except as provided for in 64.2.1.2 of this reguiation, the test sampling
location shall be lecated upstream of any pollution control device.

6.42.1.2 The sampling location may be located downstream of any SNCR injection
points.

64272 There shall be at least three valid stack tests per quarter and at ieast 45 days
between stack tests performed for a given quarter and the stack tests performed
for the preceding quarter, untess otherwise approved by the Department.

6.4.2.3 Each stack test shall be conducted in accordance with a testing protocol approved
by the Department. Proposed test protocols shall be submitted to the Depariment
no less than 90 days prior to conducting the mercury tests.

6.424 The baseline inlet mercury emission rate for the affected unit, in Ib/TBTU, shall be
determined as the arithmetic average of the quarterly stack tests conducted con
that unit in accordance with 6. 4.2 .1 of this regulation.

6.4.2.5 No later than June 1, 2008, the owner or operator shall submit a petition to the
Department requesting the establishment of a unit specific mercury emission rate
limit. As a minimum, the report shall contain the following infermation:

6.4.2.5.1 Identification and brief description of the affected unit.
6.4.2.5.2  Alist and brief descripticn of all emissions control equipment installed on the

affected unit at the time of the stack tests, including operating status at the
time of the stack tests.

6.4.2.53 An accounting of all fuels and fuel quality being fired during the emissions
tests.




TITLE 7 NATURAL RESOURCES & ENVIRONMENTAL CONTROL

6

DELAWARE ADMINISTRATIVE CODE

6.4.2.5.4 Results of each quarterly mercury emissions tests.

6.4.2.55 Proposed mercury emission limits that are no greater than 20% of the
baseline uncontrolled mercury emission rate determined in accordance with
6.4.2 of this regulation for the annual periods January 1, 2008 through
December 31, 2012, and no greater than 10% of the baseline uncontrolled
mercury emission rate determined in accordance with 6.4.2 of this regulation
for the annual periods starting January 1, 2013 and beyond.

6.4.2.66 Summary description of the actions anticipated by the owner or operator of
the affected unit to attain compliance with the proposed mercury emission
limits

6.4.2.6 The owner or operator of the affected unit shall submit to the Department any
additional information requested by the Department necessary for review and
approval of the petition.

6.4.27 The Department shall establish, for the affected unit, a unit specific mercury
emission rate no greater than 20% of the unit's baseline uncontrolled mercury
emissions rate for the period January 1, 2009 through December 31, 2012, and
no greater than 10% of the unit's baseline uncontrolled mercury emission rate for
the period January 2013 and beyond.

12/11/2006

7.0 Recordkeeping and Reporting

7.1

7.2

7.3

7.3.

The owner or operator of a unit subject to this regulation shall comply with all applicable
recordkeeping and reporting requirements of 40 CFR Part 75 (May 18, 2005) and this
regulation.

The owner or operator of a unit subject to this regulation shall maintain, for a period of at least
five years, copies of all measurements, tests, reports, and other information required by 40
CFR Part 75 {May 18, 2005 amendment) and this regulation. This information shall be
provided to the Department upon regquest at any time.

After January 1, 2009, the owner or operator of a unit subject to this regulation shall submit to
the Department semi-annual reports in conjunction with the reporting requirements of 7 DE
Admin. Code 1130. The semi-annual reports shall contain, as a minimum, the following
information:

1 Tabulation of emission monitering results reduced to one-hour averages, on a clock basis,
for the period in units consistent with the applicable emission standard.

7.3.2 In addition to the requirements of 8.3.1 of this regulaticn, the following calculations shall

be made and reported in the semi-annual report:

7.3.2.1 For mass emission standards based on daily limits, the daily mass emission on a
calendar day basis for each day in the period, in units consistent with the
applicable emission standard.

7322 For mass emissions based on an annual limit, the calendar year-to-date
summation of mass emissions through the period being reported, in units
consistent with the applicable emission standard.
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7.3.2.3 For emission rate averaging, identification of the units being averaged, hourly heat

7.3.3

7.3.4

7.3.5

7.3.6

V.37

738

7.3.9

input of the respective units, hourly emission rate of the respective units, and the
hourly combined heat input weighted emission average for the affected units.

Identification of any period{s} or periods of, and cause for, any invalid data averages.
Records of any repairs, adjustment, or maintenance tc the monitoring system,
The results of all fuel oil sulfur analysis.

Identification of any exceedance of any emission standard provided by this regulation,
cause of the exceedance, and corrective action taken in response to the exceedance.

Results from all tests, audits, and recalibrations performed during the period.
Any other relevant data requested by the Department.

A statement, "] am authorized to make this submission on behailf of the owners and
operators of the affected facility or affected units for which this submission is made. |
certify under penalty of law that | have personally examined, and am familiar with, the
statements and information submiited in this document and all its attachments. Based on
my inquiry of those individuals with primary respoensibility for obtaining the infarmation, |
certify that the statements and information are to the best of my knowledge true, accurate
and complete. | am aware that there are significant penalties for submitting false
statements and information or omitting required statements and information, including the
possibility of fine or imprisonment.”

7.3.10 Signature by the designated representative.

12/11/2006

8.0 Compliance Plan

8.1 The owner or operator of a unit subject to this reguiation shail submit a compliance plan to the
Department on or before July 1, 2007,

8.2 The compliance plan shall contain, at a minimum, the following information:

8.2.1 Identification of the subject unit.

8.2.2 A description of any existing NOyx, SC;, or mercury emissions control technologies
installed on the unit, including identification of the initial installation date of the control
technologies.

8.2.3 Identification of the requirements of this regulation applicabie to the unit.

824 A description of the plan or methedology that will be utilized to demonstrate compliance
with this regulation.

8.2.5 ldentification of emission control technologies, or modifications to existing emission

control technologies, that will be utilized to comply with the applicable emissions
limitations of this regulation. This shall include:

8.2.5.1 A description of the control technology and its applicability to the subject unit.

8.2.56.2 The design control effectiveness or design emission rate following installation of
tne emission control technology on the subject unit.
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8253 Estimated dates for start of construction, start-up of the emissions control
technology, and estimated project completion date.

8.26 A description of the emissions moenitoring methodology to be utilized for demonstrating
compliance with the emissions limitations of this regulation, including estimated
installation dates, start-up dates, and testing dates.

§.2.7 lIdentification of any planned changes to administrative or operating procedures or
practices intended to achieve compliance with applicable emissions limitations of this
regulation.

8.2.8 Any other relevant information requested by the Department.

8.2.9 A statement, “I| am authorized tc make this submission on behalf of the owners and
operators of the affected facility or affected units for which this submissicn is made, |
certify under penalty of law that | have personally examined, and am familiar with, the
statements and information submitied in this decument and all its attachments. Based on
my inquiry of those individuals with primary responsibility for obtaining the information, |
certify that the statements and information are to the best of my knowledge true, accurate
and compiete. | am aware that there are significant penalties for submitting false
statements and information or omitting required statements and information, including the
possibility of fine or imprisonment.”

8.2.10 Signature by the designated representative,

8.3 A facility that has submitted a complete compliance plan for its impacted units in accordance
with the requirements of 8.0 of this regulation may on one occasion for each unit request an
extensian of up to one year for any deadline set out in 5.1 and 5.3 of this reguiation. The
facility shall have the burden of demonstrating that geod faith efforts have heen made to
comply with the original deadline; that the facility is unable to comply because of events or
circumstances beycnd the contral of the facility, including any entity controlled by it; that the
delay could not have heen prevented by the facility's exercise of due diligence; and that the
facility has taken all reasonable steps or measures to aveid or minimize the delay. The
Secretary shall exercise his discretion to grant a request that satisfies all the criteria.

12/11/72006
9.0 Penalties

The Department may enforce all of the provisions of this regulation under 7 Del.C. Ch 80.

Table 4-1
Annual NOx Mass Emissions Limits

Control Period NOy
Mass Emissions Limit

Unit {tons)
Edgemoor 3 773
Edgemoor 4 1339
Edgemoaor 5 1348
Indian River 1 601
Indian River 2 628
Indian River 3 977
Indian River 4 2032

McKee Run 244




TITLE 7 NATURAL RESOURCES & ENVIRONMENTAL CONTROL
DELAWARE ADMINISTRATIVE CODE

Table 5-1
Annual 8Q, Mass Emissions Limits

Control Period SO,

Mass Emissions Limit

Unit (tons)
Edgemoar 3 1391
Edgemoor 4 2410
Edgemoor 5 2427
Indian River 1 1082
Indian River 2 1130
Indian River 3 1759
Indian River 4 3657
McKee Run 439

Table 6-1

Annual Mercury Mass Emissions Limits

Mercury Mass Mercury Mass
Emissions Emissions
2009 - 2012 2013 and Beyond
Unit {ounces) {ounces}
Edgemoor 3 266 106
Edgemoor 4 462 183
Indian River 1 207 82
Indian River 2 216 86
Indian River 3 337 134
Indian River 4 700 278

10 DE Reg. 1022 (12/01/06)
12 DE Reg. 347 (09/01/08)
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PCTHE SUPFRIDR COURT OF THR STATE OF DELAWARE

P AND FOR NEW CANTLE COUNTY

NWRG ENERGY INC

Plaisutt, NON-ARBITI N 100

UASL

v A I STUT V) ) IR S HE Y

JOFN A HUCHES, sLORETARY.
DELAWARE DFPARTVFENT OF Natial |
WSO O s e B VIR O AT A

ORI
DA W ARE DR RAL MRS UOr NATURA
RESOURCES & PNVIHRUSME N T AL
{CONTTROL,

and,

STATE OF BELAWARLD,

Defend s,

CONSENT ORDER

WA D s seoreiany Jeb A Db and e e o

Natindl Besources & bonvizonenia Coret SN RECT  eued Under B

¢ eristiment ot

Mil-A-00 6, which

giopted Repniapen e Eieanie Genarming Linit (Gl Multi-Poltutsal Regasation” dthe

“Renudation,” sitached hoswo s anbin 1) s rednee emissions of ey v

oo Silin

Tiiencicde (55007 mwd Witropen Udes ©XCH Y offecuve December 1 ZU0n,

WHEREAS, Plamadl, WRG Tneray Ine, on behali of teeh soad i subsiibuies, Lhian

Biver Power LUA and Didias Biver Gpovations lue (horematies “NROT) has nibed o compaen i

thiv Coun purseant o 7 Ded O3 60080 and 20 0l 0 3 1014 (CComplant”) seckiag




appellate roview of DNREU Regekedion 1140 Gnd clainnng that e Kegulauon ts arbirary,
capriciuus and ofhcrwise ot o accordance with law,

WHEREAS, NG hos filed 3 Complianee Pian a3 required by Bepolaion Mo FU,
wiieh indicetes T SR Wl (il o comphy with eotain vrissions reductions veiire. by
Phage Tof Repelation HH40

WHERLAS, DNREC has issucd o Notiee of Violouon ("NOV™y o NRG based on the
submited Complinnce Plon wineh imdicades expecled nos compiance with [Lepnlation a6
{(the Notioe of Violaton s anached herato as Exhibu 2);

WHEREAS, NEC, secretary Hupies ans DNRPC eolleenvaly UFarnes ) sve iged,
anel e Court so s, it ey Cageery Opder o necot aiofd ot ames Lol vy ot 20y
st avaid morneted Breanor o ce b cpdils and legabey o hoth e Mo putaes s
Noticr e Vackalnong, soand 1o By resenable a2 i e istares . o ke Paiies and e }u'i\pfv b L
Al

WIHEREAS, he Parses apren thal resoiulion of e NOV aund NRO's siticipatzd nog
complianes with Regulanon 11320 may be most expedinously resalved in connection with
resoliution of NRGTs recuest for appellate review of Regolation 1140 before tus Coa,

WHEREAS, (s Corsent Order produess graater loig-term eovironmental sencehis fo
Dclsware by reguiring 7RO o achiove conseuns reduciions bevorzs thoese rogquirse e e i
T bty Tov SOy ansd NOr e to geinove giercuny reducfoons pron W Qe dules togiied =y
Fovstation boan s oo S RO of oo obaomtions anae Padee Dol Regelaoa 1140,

NOW, PHER DO wthats e ddiagdsin ol 1acy or Law, anad witlioud aniv i sl

ob the podentel vialanons sHeped o the Complont or listed imothe Notice of Violahon, ang wita

e cousent ot the Parties, o 1 aerchy ORDBERTDY AND DECREED s Dllows:




i et bRl L S SRS A oL ISR

L JURISDICTTON

l. The Vamplans alaes wein [ 1\‘}1&‘}1\:(5!;..;11 T AU el o hisl moaenu hiald
ey g ulation oanad e R Cve et Conrt has puscicton
i Thas Cowrt Tee taesdienon over o canphianee with oy rule onepubinon daly

promulgated by e Secreary of DNREC pursuant o T D {50005,

H. APPLICATION, SCOPE AND TRANSIER

5 he provisions of this Consant Order shall apply (o anid be binding unon DNR O
and NG, including NROTs officers, eanplovees, apes, successors and assipns, and sl wpoly
rothe Tedian River ehectyic renerating facilivy Lor the erm ol thas Consend Order Lo e eveni
NIRG cleets o sell or ransior aoy ol it assels on aperations subject o e tequitentenis of tis
Conzent Order, sludladvie e porehaser or franseres or suecessos-m- nteresl (Rereinalter
Spurchand”y urwriing ol the eaisterce of this Consent Orduer beiore swch sale op ansber, NG
shad ot that e provide aceny of he Consent Onder and shae] sand deopy of s wiies
antfication to ONREC @ Least 30 days poen s the propesed aule o wracs ke sach potdicadion

iy be submicted s vonlaontial busine s antovmacen wineh DNREC shial nol Sschose puhiicly

witaaul NROSS prorwiolten approval eionpt pomay na requiresd by coun encens The provison
does ot reheve NRG Fow aavineg w comnly with any applivable state o jocal resulaicry

requiresnent regarding notice and tragsicy of Laeility petils,

I FACTUAL BACKGROUND

4, NRG operanez the Indan River cool lived electric goncratioy Gieliiny imoSogsex
County, Delaware (hareralter "NRG's Indian River Facihin™)

3 Coal-fired electrie peneratiny nniis el guannties of Heg, SO and N0




. On Decambor T 2006, DMNIEC prouwzated Regulation Tt rednes Tl S0

and NOy from electrie geoerating units inclnding NRG's Indian River Units 1, 2, 3 une 4.

Mo o |

Regulation 1136 requires My, SO: nae NOh enissions reduchons i sépamate pacses Phass
starls 1y 2009 and Phasa 1L stacs i 2012 tor =0y snd WOy and in 2003 For e

. Rusilation 1140 required NRG W submit « Complianee Plan by July 10007/,
demonstating how NRG intended to meet the reguirements of Repulation T4z,

: O e 20007 NRG sbeiined s Complionee Plapswlich deficale haey
would nal be able to sl polinbion redachon wehnaloziey 1 suioeint e Lo
pedne s on bndes Do it G tecessaly Savoep el e pegpbice D e | Uil N
reductions

) LI Septaan od D JORT DS R maad o e ol vedaton aivein i |

NRGs Compliance Pl s deddeient and i vielatoa ol e ablinions o Reeulicion 1746

IV, GENERAL PROVISTIONS REGARDING EMISSION REDUCTIONS

L NRG shatt aclyzve (e comesion raduchien and srussion rae oblipations <1 forth
i thes Consent Ohder rangh e wsrsllabon ol contial technoiory, tuel switchng, repowori,
reduced aitlization, erapaotary or pennaient shut down afunes, sodier asy cambnation !
The emission reduetions wnd coussion rates rediived by this Consent QOraer shall pof be
consities o it SNRG S meht o rcoviea bl sell o ianster wy aloesston sllowooces o S0,

A T O AT IECrTe iy oMy OF IRy fedd Ve ot LR [ederal o Ste pragiams 60 e

sl altowances 1w comnply will ot dederc ) ar state crogrinons. NEG v net uiilia

el o fesued oGl ity Sl on Lednnad Srop i W e B v oy © ot Chd




EDFR S o 5 RIS VDRI I O P ST S R B WK PE RN I VAN R
Vo OMERCURY EMISSION REDUCTIONS
i By o bater o daeres o, LJ0Us NR G wal aperite e 1028, ant A e

g cratsstons fronn cach Diedddo nob esceed £ 0 a3t edl mpus of shail st and opealy
s ‘:‘;"\:ii:mlﬂ\iv"_\’ Lo il arud control a venimum s narieel O] Basedic et ey
EITHSSIOnS

12, Ruegnnig oo ecernber 12008, NRG shall not execed annul Hu reass
erpdssions Limits [or eaclh of i unis as foliows: Linit b 207 aupces: Lot 2 - 210 cunces:
Dhast 5= 3 ooy, B 3 - T80 vanees. Phe Sestcomplionce deiaonstuation shall bo due 30
days after the end of the armual period (Decemiber 31, 2008, and sacaessive aonn,
dermanstiations shatl be subinittel within 30 days ol e and of vach folowing calunds yeas

13 NRG shall maxe reasonable etforts by May 1 2000w eperate Unns Vand 4000 g
manaer 50 el By conrsins Do cac Unetdo not exeeed 0.0 0703 bl impot o shall ooy
and operate conteob wehnoloey o cepture o contial o munmeon Saereeat af Saseline intel
srel v ennssionss hov evern NRGT compharee s hestions shall be pursaant o Paceraph 15
Do,
1. By no later te Decembar 1) 208 NRG shall operaie Uines Sand 4 wo et e
eanssions de not exeeed 0.6 /By heat imput, or shall inzald and operaee control techineley 1o
tapture and contral & munung Y0 pereent o haselice inlet marcury emissions

15, Begmenng watdodie 2002 calendar vear, NRG shall coupy with s el exceed

aniaal g mess cissions limits o each of it uniis as follows: Umc ] 82 ounces: Unit 1 -

46 onnees; Unit 3 - 134d ounees; Ut d 278 uliees.




VI NOy REDUCTIONS

Lo Epon st e Consert Onder, SNRG shali optivruae and bezim ved-round

apuration ol e cxisting selrtive on-ce vue e luchon CUSNCR™) pollunan reduycan

sauipment on Uity 3 foud 4.

|17 By o luter than Moy 1, 2008, NRG shall mstadd and operate skid mounted SMCR

e Lt Land 2 ad el mnswn e O epsssiens rom Ut Land 2 wvor aslow v

v o e 2 lora ot borns anen nen o

i

NI sh s saieanable Sors e optia s ke Paad
Faneer o that NOy ciisatons e notexceat! 010 ibsaom 3 ona 24 fow rolliey bass,
However, NRGT eamplianes: ebhaanens ol be purstnnt (0 Parugraph 22 helow
b Tlis orane avasant vias yoarhy liam May Dyl ilough St S

A For the 2008 trough 011 vzone seasons, NRG shall copapty wiik s
facily-wide oxane seasan NO» ennssions oap of 170 Tois

i Gy mven NRG o aeds e 1700 W sy - il orons oo N0y
srhissians cap speetticd wedparaeraph A thove, NRG shalt pay o DRREC e Gelies iy
stipulated pomalies purseant w the provedness set fod in Paragraph

I %430 per fon wwony 1,70] tons 0 1,793 wis;

' SO0 ey s Prepn VA 1o 1,599 100

SN e 1 trot DU s 1 2T n L

' AR AR R R N P

AU e st alube Gati srotadut coguaed by 30 C 10 P 73 shial beunlized for

CGULTTILE o LT BBl st g SH GG il ey Pteiial e Paragvapnd Y noihe evy

e DNRE fds o subaait s tor rnomton e it safiont e demes e o LU

satisfaction what acial NOy anssions were Juring any Gridiluos chnssienys motteany

SYEILNY Gttt




ol o Ve oot v JU Croszh 200 NROP sont s entan conl et o)

votz) Taenily wide NCs etbsions during the ozone sessot o DINREC wibin 2 days o e aud

o greh orone season
LS

R Ly e Baer i Dovembor 51 700 NEO e ot SO s o vt ol

g s e thao GOTO oz o a0 03 o el Dises oo Umt §oone Lt e SNl o

Al aecessary actions W incorporale tis SO ol o s operating pennis

VIL  Sth REDBUCTTONS

250 Betwien May 12608 and Tanary 1, 2012, NROG shall not recsive sy conl willia

sulitn content cxueeding 17 percent, exeepl i NRGHs anle o gecepy cnforceable s of

020 s/ nun B of SO lor cacl wint on a 24-haur colling busis, pywhich case NRGr e
relieved of e ablizobon o comply with the procciling seetenee pnos o baneary 120

R N sl e meabd e e b T PRI
i o thal SOs emsaoie Jo et aveeed B2 s minB L e n s N o s e
however, WRG s comphance obligitons shalh e pasuant o Parasrph 20 bulow,

D By v Later s Dezerabor PUO2DEONRG sha ] oporute U Fand 4
Dasis, NRG willwake all pocossary selions t rncorporite s 5O, Bt inte 10 opeitng
pt'l'll'ii:‘a.

VIH, OTHIR COMMITMENTS

20 Wil 6d davs afler stgning this Conseat Ordor, NRG shia'l notfy 7IM and othier
pertinent o velevant enbivies o NRG ™S matens boomch Dad] Uniw §and 2 o equinad by 1he

Sllowmp bwa paciepaod = (200 and 2610 A the same e, NRU suall poovide DINRT vl

SO G L Lo o P




27 By later taan May 3, 2004, NRG shall Jiszoaliice ouaration of, and mod bl

et bt hiacy My L 20 R Ll dieontinee eparn o eloand el
Lt 1,

20, Parazeapis 77 28 do not preclude NRG o wtiiaeg emission celudtiong
bovord tose recied 0 Phoss 1o Gine b and Z 1o neting aid OFscs pripes ey putait e
L T T Y S SR U LRI R IO RETRRTIN EINI T A L L

i ARG s oot apuate suy cNeeed Uit beyoad Fonass 12012 cocep i qal
compiine: wiil the cnnssions Brotaions raguiced Hy s Uepsen Grden Repulsnor 118000
sty upplisable fed ol o S e i

sl RIS G Gy toread aimanrsaanve o judicia] aetian m aeiie o pro eng i
planned wode-batling of Uaes Tand 20 NRG Tail oppuse sny suco aotion NG shail poovice
DINRUC witlonetice oi Gie achion taken by PIN oo g dmely bases seoas o allow DINREC, 4ins
Jissiolon, womervene o s aclion b noas s and i NG S oppasiian e uay N aton
NRCH G arrdered o conrne vpeiato of Gt 1 oc 2 by the Federal onergy Rogulaey
Carmmission, a federat courar e Scorckay ol Energy, NRG skl pod e decmed o b

violutiar of s Capseant v el MR s e

R T I B
s deri as e b oot ar oo o eompliane s e e vl ians LT e Ul s b

within Repuloon D1t s e s promulpeted clcctve Decamber H1 2uon,




LIYLEE bdtd T s TR« Sl vadue s

L= !
INC PERMITUING
Y This Consord Qnder s auta pemnd Exoopt s prosadet hereke ey Uensen?

Chrder 10 1o way atfucia o nelioves NG ol s responsdithiy o sompy sl ain applva e
federat, siate and Tocal lews rezclations and peomt

AR NRG shall apply for all ecessary penmits v etfectoaty the repuizeients o Pihins
Consent Order and, in pactizniue. 1 seek W incarporate the S0 and NO ennssons Jouts i
Permurapha 22 and 25, above, TINREC agrees 10 make i 2zasolable sitore 1o By s any
paiaity roquired nnder thie Consenl Chder

AOENFORCEMENT/PENALTEHEN

Nt ahind pay stipulueed penacees W DINREC corsistent wieh the reguaerents

g
S Paagrapl 13210 Sabieet ondy o Pasaseph oot s Consent Oedvr, NRG =Lali pov ek
sivnhaed pendides ppees e nien cortaid vy DRREC o fater tha st dayy s MRG receives
suel domamd . NRG shail make payment o DNREC by sbivitong o cheeh nayvable e the st
o Debaware, 1o Valote o Cdienidia, Deputy Atiorney e all Deoastiment ol Josiee, 324
Water Slregt, T Phoay, Lhov o, Db [9sd

550 L the v that NRG dispuies the demand for supulated ponalties pursugng o
Paragraph SO, NRG shall witiun 30 days degostt the disouted waiount 1 a comnane: ool eserow
account punding resolnon of the mativr 7 the disprte ssoresolved in Kvor ol NEG v
escrowed amun plns seerued inerest shall be returned ie NRGL E e despute i resoived

favor of DNRLC. ten DNRUC shall be vntitod tolu: wnnent deteommes to b doe v the

Conrt, plus secnred Ttere o such anms o from e date ob deposit, Lom the e reouns,

The badance of g escrow aevaunt, L aniy, shedl by relinned o NRG




3n, DNKE retaios the vight tseek to enforce e terms of tiis Consent Ordes, ed
f ke auy action authoanzod by Tederad o slate daw not incomaistent with b termr < ol s

s,

Consent Crder 10 aehieve or natintaim NRG s complivee with the terns and eondinois o
Cousent Orde.
.

o ALy oo s g s st e Ceprumeitalive o BNELU nefudint ey

‘;t";i,fl;pt;l‘niu%'}\ sontraclors ape e pleseiialnn ol vredentizdy, shali naove o rghe o Crley ubt i

spcrpses ol NEETE Bl Y

So e pens al noaitee comnt e cws]

proviston: wd Gie Casent Crlen g rnspec g Pnt Saindd L Bpec i i

copying any records minntnread by NRG Dy this Consent Cidoe oifeem thes Dol Gndes

shath st he prees ity auwnonity oF DNREC (0 comidnrt 1asts dud inspaciions pacisan 16 5y

other applicioie sy UL Cgiialuby rovision,

Xl FORCE MAJEURE

T

i Pt ey ot s s s el conases o e canee s delay or cnpedinn

purforancs in comply. oy witl any provisons of ds Consant Order, MR shadl notly OINREC

PR TET 2 w0one s seaetezbie, but maey event wishin 200 bavtness divs et woen NG fig

e ¢f Cre ovent or Zheald Fovve Seoven o e evant oy the cxaciye ¢ due

nottve WRG bl speinenily cotoronee o eociaranh o Wi Conssnt Circer e dese b e

srhirzabod lespth of ceoe b dehiy poy ovrart e cause or cansses oDk delae, a1
mcasures ko co o beavon by NEG o prevest or eatieizy e deday wnd ie sehodeie by
woileh those mensiios wil oeompbmentead. NRO shall sdans 3 seosonnhn mvmee e oy
or mmize such dalays

a0, Fatlare he NG o comply with the noliee eeautrernents al Maraeraph W as

Lot ied shove sl rondor thes Sevtion X vorlibde by DNRLC as woliwe speciiie ovens fur

{

1
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T

Gl M) i e e et e e v meuarznasnt il i s e et
ey as L e ot eent v ad

4 DRNRLEC Shadl notly NRCG i swriting regading ies clanie ot 2 aulay o unpedinient
e v Toriaance within 20 usiness davs of receret ol e Foree Majewe notce equizedd nnder
Parapraph 3%

41, HIDNREC voces thar the delay erimpediment o petlonaete s beerses Lhe

coasad by circinsianees beyend the contol ol NG including sny eatly conunlied byl

Oaciuding, wizhout Boeistion, the ssuance of wr order by the Fecewl Dinergy Rozuiatery

Cormadsion, a ledoral cowrt o e Seeretary of Boeryy ws diseussed we Puragiapiy 31 and taat .
conbi nol live proventad e delay by the exerase ef due dilipenes, the parties siall sapeloi o
A ealension el the rogo ved deacim (s Ter sl regur ameadsiay aflvaned syt deiny By o periogd
cipivaieat to e deiay wetiadl coeed by sach orcanatanee. o such oils ponioc s mey b
appropriate in ek ol he cucwmstances . Such stipatation may be fied as cemwdilicanos e the
Cansert Oder by apreement of the narney perdaant o e roadficaiion procoedies varabihisliod i
this Consent Order

dla. TENRO G wabie woperate orcompianes sl ilus Cbission reqiuremanis i
pavaigrenl 3 duncg e tmetrane the Ui wse urdersd 10 opevate, DNREC aud NRG auee o
sgroliate witk urgency and v good G egaiding appropriate measyics 1o itz elevion
witsslons snd establish enforceable terim mits ineluding an expedited compshunce sohalule
[RSSMRRAN §

42 HDNREC does notaceent NROTs claim of a defay or unpediment fo

perfotmanes, NEG musisubmn e natten 1o thes Conrt fr resoiation o averd o'k

crinrccriont FNRGE S o o matbar ot Cana U resebbon i b OO G irnan e




fliat the delay or impedinent w performance his boen of wall be caused by strcmnstaices bevond

the controb of NRG, wcludiie any eondly canirobled by 0 and tha ioeoald not hove prover Lad twe

Aoty by the exercras o die dilepee, NRC skal Be exnzused a5 tohat event(s) by
s nod ol

Dnctndurg any penatuos, tor o gy b alivewd by tha el fo o

Sty aonn b e defoy coie co T sl dronestises e kel b et e bny o e
e the Lo,

44 FORCE 5Dl bear e bardvn gl pmoving thet ony delay P any redqairemi i) of s
Consontl Order was eatsed by or wiil be cutsed by croersdances bevend r control, mcdading
any bty coptrolled byt aadd (et they could oot nave provented G dofey v e o e ol
due diliperoe NEC sRudbalso bea the busden of provia the deration and extest cvony delides

alnbuytable w such arcumastanees. A eXteinton ol one sanpiance daw Basal ana ool

Ay, testdl o exlension of @ stbsaguent cemplace date o,

evenl oy, b does nan ne
Jates,
o Ciantrcpsetod craereasad fosts o expenses sesochiied with the persornee of

assorvs ot thie Copeept Ohrder shatl not consbieie eoreamiatnne s e soond o

VO, e sl S ain L b T G R o b s uiadan s el

draw iy lerences non estehlish any presampiogs iy zrse 10 ey ey a8 reuin o NRE

dehvenng anotice of fopes Mageute or ihe garties” inability W reach aerecmeni

A, A bt ol e res

‘ fulion ol vy pater suamiaed 18 Gus Coarsonde, Vs secten,

e sarties v amen it s COnal Dy Dodeg, 1100 B aioni bty Cin e, S e o o

by the sehedote for coorpleten o sark andes thae Coneent Order 1o acvoun fon G celay in




Ly ooy
-

the work tat occared o cesltor oy dolis o impediment o periorinaace wpis
[YMREC o oproved by thes Con

ML FFEECTOFSETIEIEYIENT

47, Satisisction of the requurenents of tis Consent O.der consttates il settlenzent
ol wnd shall Turcver resoive ail civil Balnlity or NRG, ineluding s subsidioies, idian Rive:

Fower T.0C amd Indian River Operations Tins, wthe Stade of Delaware For noncompianee with
b

the repurements of Regulsgon TH46, Section 8 2.4 drelaing w e Comphacee Plu, Se
(fhase 15O Fivissaans Rated and Secsor b1 (the Phase ENOG Faosson Rate), Seetien 4.2
(N annnad B dheonels December S 2O Soctioen 303 (SOl e ooy
Precerbuer 30 20013 st U MO Sised s SRS o sentemher T D00 e Dned e
Cormplance Plan subinitled purstant to Seenion 8 205 of Regulaton (146,

b RESERVID,

XHE GENERAL PROVISIONS

49, (Bher b aws This Conzens Onder fno way affeots o0 e deve: NREG ol
responsibility w conply with adl appheable federall state and ocnl buws weuulationy and pomts
excepl as provided herein with respest to Regulation 1140 and the NOV.

30,0 Dispote Resodusion. Inthe event of g dispale between the Parties as t the
rplementation ot compaance with the Consens Ordor, inchadiag the vrpesition of <tpuaiatd

penaltios, the Pty rusimee e despate must geovide waiien notice w e othes Panes withion »

hrstrness days ol dewrmidne the s oot o e The water panss dusenbe e valione of e

el it corter wrhin Bdiv il nonee i make o rood Gt elios o o tesolve e divg el

the Partics are wnabic to resolve tee dispae Guough gitotmal neans wilain o addinonal 2
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by

the Parines sz oo o sacnnoihe Gespaie 10 e Court o fesaiition purseiant o tha Co e s
contimuany persdicton os siated o Pacaenaed ol

51 Phind Vacics This Consent Oder dos not it eoliage o efloct the aehs et
any party 10 ths Consent Oder as apanat any td pamics except wilh cospoct w complione.:
with Regelution LG,

SR Pobhe Dogienenis . Al informanon and dociments submiied by NRG o
PRNREC pursnant v iy Consanl Ordee shall be subject w pubhic mspecnon, wnless sulijoct o
el e g pervcon G dentied aod sapporiesd e business conficential by NRG
accotdunice with e applicante state Lo and rieulations,
hEY Mot Uniess otbonwise provided oo, eotticstion L or cornnunsicetions with
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CERTIFICATLE OF SERVICYE,

| hereby certily that, by virtue ol this clectronic Iiling, 1 have this day served the
foregoing document upon each party designated on the official service list compiled by

the Scerctary in Docket No. ELO9-32-000,

Dated: January 8, 2009

/sf Jaseph C. andlon o

Joseph C. Handlon (D15 Bar No, 3952)
Deputy Attorney General

Delaware Public Servicee Comnussion
801 Silver Lake Boulevard

Cannon Building, Suite 100

102 West Water Street

Dover, DL 19904

Phone: 302-736-7558

IFax: 302-739-4849
Joseph.handlonfgstate.de.us




