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POLICY ON PRESUMPTIVE REMEDY APPROACH TO BROWNFIELD SITES WITHIN A GROUNDWATER MANAGEMENTZONE ADDRESSED UNDER HSCA

Division:
Air & Waste Management

Date:
January 25, 2006

Section:
Waste Management


Tracking Number:_______

Branch:
SIRB




Contact: Kathy Stiller-Banning

I.
Issue:
Guidelines for determining a presumptive remedy process that is intended to expedite the management of a hazardous substance release brownfield site, primarily at sites within a Groundwater Management Zone, with select environmental model criteria being present.
II.
Background:   The current Regulations Governing Hazardous Substance Cleanup (Regulations) establish requirements on conducting Feasibility Studies to identify remedial alternatives at a facility (state HSCA and brownfield sites) where remedial action is to be undertaken, based on the results of an environmental investigation.
The U.S. EPA has found that certain categories of sites have similar characteristics, such as types of contaminants present, types of treatment/disposal practices selected or how environmental media are affected.  Based on the information acquired from the numerous years evaluating and cleaning up NPL sites, EPA undertook an initiative to develop “Presumptive Remedies” to accelerate cleanups at these types of sites.  Presumptive remedies are preferred technologies for common categories of sites, based on historical pattern of remedy selection and scientific/engineering evaluation of performance data on technology implementation.  

For approximately the last four (4) years, DNREC has conducted an increasing number of brownfield investigation projects within the City of Wilmington, which is a Groundwater Management Zone, that have shown to be primarily contaminated with PAHs and metals.  The experience and information gained at these sites typify the type of site where a Presumptive Remedy may be appropriate. The increased number of brownfield projects is  in part due to the recent availability of Brownfield’s funding, via DNREC’s Mixed Funding under HSCA.  The presumptive remedy approach for brownfield sites within a Groundwater Management Zone would be required to fit a select set of model criteria that lend themselves to a standard remedy, such as a restrictive environmental covenant and/or capping of the site.  The select “model criteria” would need be as follows:

· Applies to brownfield sites with a RESTRICTED USE ONLY;

· Contaminants present would be limited to PAHs and metals in the soil (below restricted-use URS);
· No groundwater exceedences above URS;
· Site is located in an existing GMZ, and

· Site is located more than 1/8 of a mile from a surface water body

If no existing data on a brownfield site is available, the site would be presented to DNREC under the presumption that it meets the above-stated model criteria, and could be such, based on existing immediate surrounding site data.  A formal public notice will be issued announcing both the entering into of negotiations of a BDA and also the intended Proposed Plan of Remedial Action (Proposed Plan).  The public notice and the Proposed Plan would clearly state what the desired remedy will be, assuming the actual site conditions conform to the “model criteria” stated above.

Subsequent to the initial public notice the site would still need to be evaluated to determine actual site conditions.  The scope of the brownfield investigation would need to be negotiated and agreed upon by DNREC and the developer.  If the results of the investigation indicate that the site does meet the “model criteria”, then DNREC will publish the Final Plan of Remedial Action (Final Plan).  If the investigation identifies unanticipated environmental conditions (i.e., additional contaminants beyond PAHs and metals, site use change from Restricted to Unrestricted, groundwater exceedences above URS values, etc.), then developer will be required to undertake additional work in order for an Amended Proposed Plan of Remedial Action to be published that states the actual conditions and amended proposed remedy, followed by a Final Plan.  Completion of the final remedy and close out of the site will lead to DNREC issuing a COCR for the site.
The main objective of this policy would be to use past data/experience in neighboring site investigations and remediations to streamline the ultimate selection of any required cleanup actions at the brownfield site.  This will ensure consistency in remedy selection and reduce the cost of the overall project.  As already mentioned, if there are unusual site specific circumstances, the use of the presumptive remedy approach will not be appropriate for the Site.
III. Safeguards to the Policy:  This policy would provide for additional, meaningful public input early on in the “model criteria” process.  DNREC would have an enhanced role to hold public trust as being an objective reviewer of the “model criteria” sites.  This could be accomplished by holding public workshop(s) to educate public and explain overall process for better understanding.  The policy will provide and opportunity for DNREC to modify the public comment process through regulatory and/or statutory changes.  Lastly, DNREC would be able to provide existing data on surrounding sites to support the fact that “model criteria” contaminants (PAHs and metals) exist on contiguous properties that have already undergone successful remediation and redevelopment.  In addition, DNREC would note the existence of the USEPA’s Presumptive Remedy Guidance and its use through the U.S. to successfully remediate similar properties.

IV. 
Policy:
Therefore, based on the discussions above DNREC’s SIRB may use the presumptive remedy approach for brownfield sites within the Groundwater Management Zone developed by DNREC, the U.S. EPA and other state agencies in remediating a brownfield site under HSCA where appropriate.  The Presumptive Remedy Approach for Brownfield Sites within a Groundwater Management Zone may be substituted in whole or part of a Feasibility Study (FS) as required by the Regulations at a brownfield site, if consistent with the above established “model criteria”.  A cost estimate of the Presumptive Remedy Approach for Brownfield Sites within a Groundwater Management Zone may still be required, as deemed necessary, in the event of use of brownfield funding, via DNREC’s HSCA Fund.

Accepting this new approach would allow an early opportunity for public comment, however, DNREC would likely have to conduct a workshop(s) and outreach to educate public on “model criteria”.  In addition, regulatory and statutory changes may be needed in order to afford the public additional comment opportunity, since environmental data will be generated after the Proposed Plan is initially published.


This policy becomes effective upon approval.

Approved:

Director:_______________________________

Date:_________________



James D. Werner





Page 3 of 3

