Draft Outline for the revised HSCA Regulations
7/30/08


1.1.1.1.1.1. General Provisions (Writing Team)

1.1.1.1.1.1. Scope

1.2.1.1.1.1. Authority and Purpose

1.3.1.1.1.1. Cleanup Program Principles
1.3.1.1.1.1. Polluter Pays

1.3.2.1.1.1. Risk-based Cleanup Goals

1.3.3.1.1.1. Equivalency of Programs

1.3.3.1.1.1. HSCA (Enforcement v. State lead)

1.3.3.2.1.1. VCP

1.3.3.3.1.1. Brownfields

1.3.4.1.1.1. Public Participation

1.4.1.1.1.1. Applicability
1.5.1.1.1.1. Compliance with other laws & regulations

1.5.1.1.1.1. Applicable State and Federal Requirements (Enforcement Team?)
1.5.2.1.1.1. Health and Safety (Risk Team)
1.6.1.1.1.1. Severability

1.7.1.1.1.1. Overview of Cleanup Process

2.1.1.1.1.1. Definitions and Usage (Writing Team)

2.1.1.1.1.1. Definitions

2.2.1.1.1.1. Usage

3.1.1.1.1.1. Administrative Procedures

3.1.1.1.1.1. Facility Identification & Prioritization (Investigation Team)
3.1.1.1.1.1. Mechanisms to Identify Facilities
3.1.1.1.1.1.       Facilities with a release or imminent threat of release of hazardous substances may be identified by the Department through a variety of mechanisms including, but not limited to, any of the following:

3.1.1.1.1.1. Reports to or investigations by the Department; including but not limited to SIRB, TMB, SHWMB, EPRB, Division of Water Resources  and a Brownfield Certification application by a developer or a prospective purchaser or a site owner.  Procedures may be developed with the Branches and Divisions as needed to identify facilities with a release or a threat of release. 
3.1.1.1.2.1. Reports to or from, or investigations by local, state and federal government agencies including but not limited to the Delaware Department of Health and Social Services; Delaware Department of Transportation; State Police or other law enforcement agencies; State Fire Marshal's Office or any Fire Department; the United States Environmental Protection Agency , Department of Defense or other Federal agencies; Delaware Emergency Management Agency; New Castle County, City of Wilmington or other local government agencies.  Procedures may be developed with these agencies as needed to identify facilities with a release or a threat of release. (Note: procedures will be put in Guidance) 

3.1.1.1.3.1. Reports from real estate transaction-related environmental assessments as part of All Appropriate Inquiries (AAI) requirements. Procedures may be developed as needed to identify facilities with a release or a threat of release. QS Comments: The procedure or guidance will explain that a property owner and/or the PRP will have the responsibility to report to DNREC under certain circumstances such as concentrations an order of magnitude above the URS.
3.1.1.1.4.1. Other reporting sources including but not limited to responsible parties, impacted public, neighboring facilities, public contractors, consultants and other sources of information about the existing releases.  Procedures may be developed as needed to identify facilities with a release or a threat of release. 
3.1.2.1.1.1. Priority List (Investigation Team)
3.1.2.1 Applicability
3.1.2.1.1 The Department shall establish a priority list of facilities from the inventory of hazardous substance release sites, as referenced in Section 3.1.3.1.4, where further response has been determined to be necessary, based on the relative hazard category of the facility using the Delaware Hazard Ranking Model. The relative priorities established in the priority list may be considered in the preparation of funding recommendations, under Section 14, and in determining the priority for response actions among facilities. The Department may conduct or require a response at a facility even if it is not included on the list.
3.1.2.2 Criteria for Placement of Facilities on Priority List
3.1.2.2.1 Facilities may be placed on the priority list if, after the completion of an initial investigation, the Department has determined that further response action is required at the facility. The priority list will be updated at least once every year. Placement of a facility on the priority list does not, by itself, imply that persons associated with the facility are liable under the Act or these regulations.
3.1.2.2.2 Facilities placed on the priority list will be given a hazard category. The purpose of the hazard ranking is to estimate the relative potential risk posed by the facility to public health, welfare, or the environment based on the information compiled during the initial investigation and subsequent investigations.
3.1.2.2.3 The Department will objectively assess the relative degree of risk of each facility which is to be placed on the priority list using the Delaware Hazard Ranking Model established by the Department. Information obtained in the initial investigation, and any subsequent investigations and any additional data specified by the Department, will be included in the hazard ranking evaluation.
3.1.2.2.4 The Department will, upon request, make available to the facility owner and operator and any potentially responsible party known to the Department, the final hazard category results for a facility to be placed on the priority list.  A facility may be removed from the inventory of hazardous substance release sites list and the priority list of facilities after the Department has determined that no further action is required at the facility.
3.1.2.2.5 The Department will address facilities, to the maximum extent practicable, based upon their ranking on the priority list of facilities. A person may conduct a remedy at a facility, regardless of its priority listing, by entering into a settlement agreement through the Department's Voluntary Cleanup Program, Brownfield agreement or any other agreement determined by the Department.
3.1.2.3 Public Notice of Priority List

3.1.2.3.1 The Department will provide, at least once a year, a public notice of the priority list. Such a public notice could be in the form of publication of a list in any report issued by the Department with a wide circulation.
3.1.3.1.1.1. Brownfield Certification Criteria (Agreement/Funding Team)
3.1.4.1.1.1. Site Tracking

3.1.5.1.1.1. Database

3.1.6.1.1.1. Release Reporting

3.1.6.1.1.1. Large Facility Reporting (Metachem Law)

3.1.7.1.1.1. Record Keeping

3.2.1.1.1.1. Potentially Responsible Parties (Enforcement Team)
3.2.1.1.1.1. Identification

3.2.2.1.1.1. Notification

3.2.3.1.1.1. Information Request

3.2.4.1.1.1. Public Notice of Liability

3.3.1.1.1.1. Agreements & Cost Recovery (Writing & Agreement/Funding Teams)
3.3.1.1.1.1. HSCA Enforcement (Enforcement Team)
3.3.2.1.1.1. Voluntary Cleanup Program (VCP)

3.3.3.1.1.1. Brownfields Development Agreement

3.3.4.1.1.1. Brownfields VCP Agreement

3.3.5.1.1.1. Cost Recovery

3.4.1.1.1.1. Loans, Funding, & Reimbursement (Agreement/Funding Team) Do we need a separate section

3.5.1.1.1.1. Consultant Qualifications (Agreement/Funding Team)
3.5.1.1.1.1. Consultant Certification Criteria

3.5.2.1.1.1. Consultant Decertification Criteria

3.6.1.1.1.1. Laboratory Certification (Agreement/Funding Team)
3.7.1.1.1.1. Public Notification (Writing Team)
4.1.1.1.1.1. Investigation, Remedial Action, and Site Closure

4.1.1.1.1.1. Investigation (Investigation Team)
4.1.1.1.1.1. Initial Investigation

4.1.1.1.1.1. Applicability

4.1.1.1.1.1. Whenever the Department or any person receives information that there may be a release or an imminent threat of release the Department or the person may conduct an initial investigation to identify the suspected release. Any person may elect to obtain oversight from the Department by entering into a settlement agreement for the purposes described in Subsection 1.2(3) hereof. Initial investigation may also include an environmental site assessment conducted by a person in connection with transacting real estate and Preliminary Assessments conducted by the Environmental Protection Agency.
4.1.1.2.1.1. Scope

4.1.1.2.1.1. The Department may determine that existing information, including a Phase I report, constitutes all or part of an initial investigation. At the discretion of the Department, the initial investigation may include a facility visit and documentation of conditions observed.

4.1.1.3.1.1. Future Actions

4.1.1.3.1.1. Based on the information obtained about the facility during the initial investigation, the Department may decide to do one or more of the following:
4.1.1.3.1.1. Conduct a facility evaluation, or review the results of a facility evaluation conducted by any person. Any person may elect to obtain oversight from the Department by entering into a settlement agreement for the purposes described in Subsection 1.2.3;

4.1.1.3.1.2. Require an immediate response action;

4.1.1.3.1.3. Decide that the facility requires no further action under these regulations at this time because either:
4.1.1.3.1.3. There has been no release or there is no imminent threat of release; or

4.1.1.3.1.3. A historical release has occurred which has been mitigated as determined by the Department  and does not pose a threat to public health, welfare, or the environment;

4.1.1.3.1.3. Action under another authority is appropriate;
4.1.1.3.1.4. List the facility on an inventory of hazardous substance release sites which represents facilities at which there are suspected releases that may require additional investigations to confirm whether a release has occurred. The list will be prioritized into categories according to the Delaware Hazard Ranking Model (HRM).  Determine the relative priority of the facility using the Delaware Hazard Ranking Model.

4.1.1.3.1.5. Conduct any other action determined by the Department to be appropriate. 
4.1.1.3.2.1. Action pursuant to paragraph 3.1.3.1 of this subsection does not preclude the Department from requiring further action, in the future, based on evaluation of the facility or additional information.
4.1.2.1.1.1. Facility Evaluation

4.1.2.1.1.1. Applicability 

4.1.2.1.1.1. The Department or any person may conduct a facility evaluation at any facility suspected of a release or imminent threat of release or, the Department, at a person's request, may review the results of a facility evaluation conducted by the person. Any person may elect to obtain oversight from the Department by entering into a settlement agreement for the purposes described in Subsection 1.2.3 hereof. Facility evaluation may also include an environmental site assessment conducted by a person in connection with transacting real estate and Site Inspections and Site Specific Assessment conducted by the Environmental Protection Agency. 
4.1.2.1.2.1. The Department may determine that existing information constitutes the equivalent of all or part of a facility evaluation.
4.1.2.1.3.1. The purpose of the facility evaluation is to develop sufficient information and sampling data to satisfy the following and any other requirements determined by the Department:
4.1.2.1.3.1. Confirm the release or imminent threat of release;
4.1.2.1.3.2. Identify the hazardous substances and collect any information regarding the extent, amount, or concentration of the substances;
4.1.2.1.3.3. Identify facility characteristics that could result in the hazardous substances entering and moving through the environment;
4.1.2.1.3.4. Perform a preliminary risk assessment;
4.1.2.1.3.5. Evaluate the threat to public health, welfare, and the environment;
4.1.2.1.3.6. Revise the relative priority of the facility using the Delaware Hazard Ranking Model based on the FE results;
4.1.2.1.3.7. Determine if further response action is necessary.
4.1.2.1.4.1. Prior to the Department conducting a facility evaluation, the Department shall attempt to notify the owner or operator of the facility, if known, of the Department's intent to conduct the evaluation, and allow the owner or operator to submit relevant information to the Department.
4.1.2.2.1.1. Scope

4.1.2.2.1.1. The scope of the facility evaluation will depend on the specific needs of the facility. The process will remain flexible; however, in all cases sufficient information must be collected, developed, and evaluated to perform a preliminary risk assessment and to determine future actions at the site including No Further Action determination.

4.1.2.2.2.1. A facility evaluation shall be conducted in accordance with the criteria, procedures, and time schedules established by the Department or it shall meet these requirements as determined by the Department or by any other procedure preapproved by the Department

QS Comments: the Guidance on Site Investigation will include Triad, DQO and others. It will allow us to revise the Guidance as needed.  For certain types of sites such as VCP and BF after the initial investigation, a RI or BFI will be performed which will include the scope of the FE.
4.1.2.3.1.1. Future Actions

4.1.2.3.1.1. Based on the information obtained about the facility during the facility evaluation, the Department will decide to do one or more of the following:
4.1.2.3.1.1. Conduct, or require a potentially responsible party to conduct, a remedial investigation and/or a feasibility study;

4.1.2.3.1.2. Enter into a settlement agreement with any person that offers to conduct a remedial investigation and/or feasibility study;

4.1.2.3.1.3. Require or conduct an immediate response action (is this equivalent to Interim action?);

4.1.2.3.1.4. Decide that the facility requires no further action under these regulations at that time because either:

4.1.2.3.1.4. There has been no release or there is no imminent threat of release; or

4.1.2.3.1.4. A release has occurred, but in the Department's judgment, based on a preliminary risk assessment, does not pose a threat to public health, welfare, or the environment; or

4.1.2.3.1.4. Action under another authority is appropriate;

4.1.2.3.1.4. Conduct any other action determined by the Department to be appropriate.
4.1.3.1.1.1. Remedial Investigation

4.1.3.1.1.1. Applicability

4.1.3.1.1.1. The Department may require a potentially responsible party to conduct a remedial investigation, may itself conduct a remedial investigation, or may provide subsequent oversight of the results of a remedial investigation conducted by any person at the person's request. Any person may elect to obtain concurrent oversight of the Department by entering into a settlement agreement for the purposes described in Subsection 1.2.3 hereof.

4.1.3.1.2.1. The Department may determine that existing information constitutes the equivalent of all or part of a remedial investigation.  The purpose of the remedial investigation is to clearly describe risks to public health, welfare, or the environment and to identify the specific problems that require remediation. An understanding of these risks forms the basis of all actions to be taken at the facility. (May need to revisit the purpose of the RI and also BFI)

4.1.3.1.3.1. A remedial investigation conducted pursuant to this subsection will address the following and any other requirements determined by the Department:
4.1.3.1.3.1. The nature and extent of the contamination at the facility and beyond if the contamination is migrating offsite;

4.1.3.1.3.2. Routes of exposure;

4.1.3.1.3.3. Determine the remedial action objectives

4.1.3.1.3.4. A Remedial Investigation shall be conducted in accordance with the criteria, procedures, and time schedules established by the Department or it shall meet these requirements as determined by the Department or by any other procedure preapproved by the Department. 
4.1.3.2.1.1. Scope

4.1.3.3.1.1. Future Actions

4.1.4.1.1.1. Brownfield Investigation

4.1.5.1.1.1. Sampling and Analysis Plan (Investigation Team – Do we need a separate section? Or address it under FE and RI sections?)
4.2.1.1.1.1. Risk Assessment (Risk Team)

4.3.1.1.1.1. Remedial Action Objectives & Cleanup Standards (Investigation & Risk Teams)
4.4.1.1.1.1. Remedial Action (Remediation Team)
4.4.1.1.1.1. Conducting a Remedial Action

4.4.1.1.1.1. At any facility where the Department determines that a release has occurred, or a release is imminent, the Department shall require the identified potentially responsible parties to undertake appropriate response activities to abate, minimize, stabilize, mitigate or eliminate the release or imminent threat of release of hazardous substances.

4.4.1.2.1.1. A party must enter into a settlement agreement through the Department in order to obtain oversight from the Department for the remedial action.

4.4.1.3.1.1. Any party who performs a remedial action without Department oversight will not be eligible to receive a Certificate of Completion of Remedy (COCR) from the Department.
4.4.2.1.1.1. Interim Response Activities - At its discretion, the Department may require an interim action at a facility prior to issuing the Proposed Plan for the facility. The purpose of the interim action is to alleviate immediate threats to human health, public welfare, or the environment.
4.4.2.1.1.1. Interim actions include, but are not limited, to spill response, drainage controls, site stabilization, removal of drums, tanks or bulk storage containers, free product removal, temporary evacuation.

4.4.2.2.1.1. The Department shall not approve interim actions that are inconsistent with or interfere with potential final remedial actions or those that do not mitigate immediate threats to human health, public welfare, or the environment.

4.4.2.3.1.1. Interim actions are not intended to be a substitute for permanent remedial actions.

4.4.2.4.1.1. For any facility at which an interim action has occurred, the Proposed Plan of Remedial Action shall include a description of the interim action and of the condition that prompted it.
4.4.3.1.1.1. Feasibility Study 
4.4.3.1.1.1. Purpose: The purpose of the feasibility study is to identify potential remedial technologies that will satisfy the remedial action objectives for a facility and meet the selection criteria in 4.4.4.1.


4.4.3.2.1.1. Applicability: At its discretion, the Department may require a formal feasibility study at a facility for Department review and approval. 
4.4.3.3.1.1. Scope: The scope of the feasibility study shall depend on the nature of the contamination present, the complexity of the facility, and is subject to Department review and approval.  The feasibility study shall screen potential remedial technologies based on their effectiveness, implementation potential, and cost.  The study shall address each contaminated medium identified in the remedial investigation/risk assessment.  
4.4.4.1.1.1. Remedial Action Selection
4.4.4.1.1.1. Responsible parties or any other person who has entered into an agreement with the Department concerning a facility shall propose a remedial action for the facility.  Proposed remedial actions are subject to the Department approval. 

4.4.4.1.1.1. In circumstances where no remedy implementation, institutional controls or other restrictions are required to meet remedial action objectives, then the Department shall approve a “No Further Action” determination for the facility.
4.4.4.1.2.1. The Department will evaluate the proposed remedial action for the facility according to three threshold criteria and seven balancing criteria.  

4.4.4.2.1.1. At a minimum, an approved remedy shall meet the following initial threshold criteria:

4.4.4.2.1.1. Protection of human health and the environment.

4.4.4.2.2.1. Attainment of the quantitative remedial action objectives.

4.4.4.2.3.1. Control of sources of contamination.

4.4.4.3.1.1. The Department shall consider the following additional criteria in selecting a preferred remedy from alternatives meeting the initial threshold criteria:

4.4.4.3.1.1. Incorporation of sustainability principles.

4.4.4.3.2.1. Long term reliability

4.4.4.3.3.1. Reduction of contaminant toxicity, mobility or volume.

4.4.4.3.4.1. Acceptance by the community in which the facility is located.

4.4.4.3.5.1. Ease of implementation.

4.4.4.3.6.1. Short term effectiveness. 

4.4.4.3.7.1. Life-cycle costs.

4.4.4.4.1.1. For the purposes of this section “sustainability principles” shall include:  low energy inputs, restoration of habitat, preservation of cultural resources, land reuse, materials recycling, infrastructure reuse, reduced run-off, permanence and protectiveness without institutional controls.

4.4.4.5.1.1. Upon approval of the selected remedy by the Department, the responsible parties or any other person shall prepare a Proposed Plan for review by the Department.

4.4.5.1.1.1. Proposed Plan of Remedial Action

4.4.5.1.1.1. Prior to implementation of remedial action for a facility or operable unit thereof, the Department shall issue a Proposed Plan describing the proposed remedial action except that:

4.4.5.1.1.1. In the event of an immediate risk, the Department may require or approve an interim response activity as described in §4.4.2 of these Regulations.

4.4.5.2.1.1. The Department shall publish public notification of the Proposed Plan and the details of the public comment period as described in § [section of Regs on public participation] of these Regulations.

4.4.5.3.1.1. The Department shall establish in policy criteria by which a party to a Brownfields Development Agreement may perform an investigation at a facility concurrently with the public comment period on a presumptive remedial action.

4.4.5.4.1.1. At the conclusion of the public comment period, DNREC shall evaluate questions and comments on the Proposed Plan.  At its discretion, DNREC may issue written responses to questions and comments on the Proposed Plan.
4.4.6.1.1.1. Final Plan of Remedial Action 
4.4.6.1.1.1. DNREC shall prepare a Final Plan of Remedial Action with due consideration of the comments on the Proposed Plan and any additional study or investigation DNREC deems useful.
4.4.6.1.1.1. The Proposed and Final Plan of Remedial Action and the basis for it as well as all comments received by DNREC shall constitute the remedial decision record of the Secretary of DNREC.

4.4.6.1.2.1. DNREC shall publish public notification of the Final Plan of Remedial Action as described in § [section of Regs on public participation ] of these Regulations.

4.4.6.1.3.1. The Final Plan of Remedial Action is a decision of the Secretary of DNREC and subject to HSCA §9110 Public hearings -- Violations.
4.4.7.1.1.1. Implementation of the Remedy

4.4.7.1.1.1. Remedial Design

4.4.7.2.1.1. Remedial Action

4.4.7.2.1.1. Long Term Stewardship

4.4.7.2.1.2. Operations & Maintenance

4.4.7.2.1.3. UECA

4.4.7.2.1.4. Long Term Monitoring/Attenuation/Periodic Review
4.4.7.3.1.1. Validation of Remedial Work (Risk Team)
4.4.8.1.1.1. Interference with Remedy (Agreement/Funding and Remediation Team)
4.5.1.1.1.1. Site Closure

4.5.1.1.1.1. COCR (Agreement/Funding Team)
4.5.2.1.1.1. NFA (Investigation & Remediation Teams)
4.5.3.1.1.1. De-listing:  Archive Sites (Investigation & Remediation Teams)
5.1.1.1.1.1. Natural Resource Damage Assessment (NRDA Team)
5.1.1.1.1.1. Purpose

5.2.1.1.1.1. Restoration, Replacement, and Compensation

5.3.1.1.1.1. Agreements with other Parties

5.4.1.1.1.1. Pre-Assessment Phase

5.5.1.1.1.1. Assessment Phase

5.6.1.1.1.1. Post-Assessment Phase
