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MS. VEST: Gkay. W are going to go
ahead and begin tonight's proceedings. | want to
t hank everybody for com ng out this evening.

For those of you who do not know ne, ny
nane i s Lisa Vest, and the DNREC Secretary has
designated ne to be hearing officer for tonight's
pr oceedi ngs.

W are here this evening for a sole
pur pose, and that is to receive comment regarding the
Departnent' s proposed regul ations. These regul ations
at issue tonight are Proposed Rules to I npl enent 26
Del awar e Code Section 354, Sections | and J.

Alittle bit of protocol on how we w ||
go forward this evening. After a few introductory
remarks by nyself, I'"'mgoing to turn it over to
responsi bl e departnent staff. They will be entering
exhibits for the benefit of the record and, |
bel i eve, providing a brief presentation that wll be
avail abl e on the screens.

After that, | wll open the floor to
anyone that wants to offer coment, again for the
benefit of the record. There is a sign-up sheet that
I's over at the tables where Tomis just wal ki ng past

now. |If you do wish to speak, | would ask that you

.
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provi de your nane and contact infornmation so that we
have that, again for the record.

And then, once the Departnent's
presentation is done, | wll just go straight down
the list, and we will recognize those that wsh to
offer coorment as they are noted on the sign-in sheet.

The other thing that | wanted to nake
sure everybody is aware of is that no decision is
bei ng made tonight. Again, the sole purpose of
tonight's neeting is sinply to receive coment, if
any wi shes to be offered, regarding the issues
surroundi ng these regul ati ons that are being
pr oposed.

The record wll remain open for
approximately two full weeks follow ng tonight, so
that if there are any supplenental comments that w sh
to be offered in witing, that certainly can be done.

Al comments bear the sane weight,
whet her they are received tonight at the tinme of the
heari ng or whether they cone in wthin the next
coupl e of weeks. But the record wll remain open for
subm ssi on of coment through close of business on
January 24, which is a Friday afternoon.

That being said, | amgoing to turn the

.
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matter over to Departnent personnel for the
Departnent to begin their presentation.

MR. UNDERWOOD: H . Good evening. M
nane i s Rob Underwood, Program Adm nistrator for the
D vision of Energy and Cimate. Thank you,
everybody, for com ng out tonight.

One thing that | will add to is the
Power Point presentation tonight wll be part of the
official record. So, if anybody wants to get a copy
of it, that will be part of the official record.

| do have for the official record 16
exhibits that I will quickly go through. Several of
the exhibits are a congloneration of several letters,
so |l will just go over the title and kind of what the
| etters are about instead of nam ng each i ndi vi dual
|l etter, which would keep us here probably all night.

So | have 16 exhibits that | amgoing to
put into the official record.

Exhibit 1 is several correspondences
related to the drafting of the REPSA regul ations
dated from Novenber 11 -- or pardon ne -- Novenber of
2011 t hrough Septenber of 2012.

Exhi bit Nunber 2, Departnent's Start
Action Notice 2012-03 dated April 16, 2012.

.
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Exhi bit Nunber 3, Rule Maki ng Workgroup
agenda, neeting notes, and Power Point dated
August 6, 2012.
Exhi bit Nunber 4, Rule Maki ng Wr kgroup
agenda, neeting notes, Power Point dated
Sept enber 28, 2012.
Exhi bit Nunber 5, witten comments by
Dr. Chad Tol man dated August 5, 2012.
Exhi bit Nunber 6, "Full cost accounting
for the life cycle of coal,"” in "Ecol ogi cal Econom c
Review," dated -- pardon ne. There is no date, but
It is part of the New York Acadeny of Sciences 1219,
Pages 73 through 98.
Exhibit 7 is a neno fromJereny Firestone to
t he Departnent dated Cctober 19, 2012.

Exhi bit Nunber 8 is direct testinony of

Bruce -- and |I'mgoing to pronounce his |ast nane
probably incorrectly -- do you want to give ne a hand
wth that? Burcat, B-U R CA-T. Thank you. | did not

want to get that one wong.
MR. BURCAT: That wasn't even that hard.
MR, UNDERWOOD: Yeah, but | just didn't
want to ness it up.

MR, BURCAT: |t can be pronounced

.
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several different ways.

MR, UNDERWOCD: Yeah, and | didn't want
to be one of the ones to butcher it.

UNI DENTI FI ED VO CE:  You shoul d hear
what we used to call him

MR, UNDERWOCD: We will save that for --

MR, BURCAT: Yeah, that's off the
record. (Laughter)

MR, UNDERWOCD: That was before the
Public Uilities Comm ssion of Chio, January 31,
2013.

Exhi bit Nunber 9 is a Register Notice
for Start Action Notice 2012-03, which was published
I n the Del aware Regi ster of Regul ati ons dat ed
Decenber 1, 2013.

Exhi bit Nunber 10 is affidavit of
publication of the proposed regulation and the
schedul e for today's hearing that was posted in the
News Journal and the Del aware State News on
Decenber 11, 2013.

Exhi bit Nunber 11, correspondence
between Gary Myers and the Departnent dated from
Decenber 4, 2013 through January 7, 2014.

Exhi bit Nunber 12 is a transcript of the

.
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Senat e debate on Senate Substitute Nunmber 1 for
Senate Bill Nunber 119 on June 22, 2010.

Exhi bit Nunber 13 is a transcript of the
House debate on Senate Substitute Nunmber 1 for Senate
Bill Nunmber 119, also on June 29, 2010.

Exhibit 14 is Del aware Public Service
Comm ssion's comments on the proposed RPSA
regul ati ons approved by the PSC on January 7, 2014.

Exhi bit Nunber 15 is the opening
statenment which Tom Noyes is about to give, dated
January 8, 2014.

And | ast but not least, like | started
out saying, tonight's Power Point presented by Tom
Noyes al so dated January 8, 2014.

Those are the 16 exhibits that | am
going to put into the official record tonight. They
are all right here in this binder or this little
folder. And | will nmake sure that it is avail able
for everybody to review And it will be part of the
official record for tonight.

At this tine |'mgoing to go ahead and
gi ve the m crophone over to Tom Noyes, Princi pal
Pl anner for the Departnent. And he will go through

t he presentation, and then we will open it up to the

.
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public comment. Thank you.

MR. NOYES: Good evening. Tonight's
hearing is to discuss the proposed regul ation for the
| npl enent ati on of Renewabl e Energy Portfolio
St andards Cost Cap Provi sions.

My nane is Thonas Noyes. | am Princi pal
Pl anner for Utility Policy for the Division of Energy
and Cimate of the Departnent of Natural Resources
and Environnental Control, or DNREC. | amthe
responsi bl e staff nenber for this proposed
regul ati on.

The DNREC Di vision of Energy and Cimate
proposes rules to govern the |Inplenentation of
Renewabl e Energy Portfolio Standards Cost Cap
Provi si ons per Del aware Code 26, 354 (i) and (j) of
t he Renewabl e Energy Portfolio Standards Act,
shortened to REPSA. W call it REPSA sonetines.

These provi sions were adopted as part of
t he Senate Substitute 1 to Senate Bill 119, which was
passed by the General Assenbly in 2010.

The proposed regul ation directs how t he
D vision of Energy and Climate cal cul ates the cost of
conpliance with the RPS, how the director of the

D vision of Energy and Cimate determ nes whet her and

.
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when to inpose a freeze in inplenentation of the RPS
under REPSA, and how the Director of the D vision of
Energy and dimate determ nes whet her and when to
lift a freeze.

For the purposes of this regulation, the
D vision of Energy and Climate is considered the
successor agency to the Energy O fice, and the
Director of the Division of Energy and Climate is
consi dered the Energy Coordi nator.

The Division of the Energy and dimate
wel cones all comments fromthe public. Witten
comments will be accepted through the cl ose of
busi ness January 24, 2014.

The proposed regul ati on has been
avail able for public review and comment at the
Departnent's Division of Energy and Ainmate Ofice in
Dover and online at -- there is a big, |long website,
but this will be available to you.

The proposed regul ati on was published in
t he Del aware Regi ster of Regul ati ons on Decenber 1,
2013. A legal notice regarding the availability and
publication of the proposed regulation and the
schedul e of today's hearing was published in the News

Journal and the Del aware State News on Decenber 11,

.
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2013.

As Rob said a nonent ago, this statenment
| just presented is part of the record. So thank
you. And | wll hand it back to the hearing
exam ner - -

MR, UNDERWODOD: Are you going to do the
Power Poi nt?

MR NOYES: OCh, | ran right by it!

MR, UNDERWOCD:  Yep.

MR. NOYES: Ckay. June 2010, anendnents
to the Renewabl e Energy Portfolio Standards Act were
adopted that included a Cost Cap Provision that set
3 percent total RPS cost and 1 percent sol ar PV cost
conpared to the total retail cost of electricity.

Regul atory process: Start Action Notice
was signed on April 16, 2012. In August and
Sept enber of 2012, wor kgroup sessions were held wth
a nunber of stakeholders to discuss the issues
I nvol ved.

Decenber 1, 2013, proposed regul ations
were published in the Register. The proposed
regul ations, as | noted a nonent ago, cover the
cal cul ating the cost of conpliance, how the Director

m ght determ ne whether and when to close a freeze,

.
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and when and whether the Director mght determne to
lift a freeze of the RPS.

W will |eave contact information up
here. And, again, public comments are accepted until
January 24, 2014. Thank you.

MS. VEST: Does that concl ude the
Departnent's presentation?

MR. NOYES: Yes, it does. Thank you.

M5. VEST: A little housekeepi ng here.
Let the record reflect that exhibits one through 16,
as identified by Departnent staff just now, are
hereby entered into the record.

At this point | amgoing to open the
floor for anyone that wi shes to offer comment. And
I'mjust going to go down the sign-up sheets in the
order that they were put in.

Wien | do recognize you, | don't know if
we have one mche -- | guess that one. |s that one
on?

MR. NOYES: Yes, it should be.

MS. VEST: Just for the benefit of the
court reporter, because again it's inportant to get
it all for the record, | would ask that when you are

recogni zed, approach that m che, |list any

.
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affiliations that you are wiwth or whether you are
just an individual citizen.

And just in fairness, | just would |ike
everybody to be as precise and conci se as possi bl e.
I'mthinking five, ten m nutes tops per person. And
also, if there are any witten comments that
acconpany your verbal coments at this tinme and you
W sh to enter theminto the record, |I'mnore than
happy to do that, as well.

And, again, the record wll renmain open
for additional coments. |If sonmething gets said
toni ght that sparks you and you wi sh to go ahead and
enter them we can certainly do that.

UNI DENTI FIED VO CE: | guess | did not
see the sign-up sheets, so --

MS. VEST: Wll, there is three people.
Can | go to you as nunber four?

UNI DENTI FI ED VO CE: kay.

MS. VEST: Ckay. Rather than pass it
back and forth, we will do it that way. Thank you.
Starting fromthe top of the list, Jereny Firestone.

PROFESSOR FI RESTONE: (Good evening. M
nane is Jereny Firestone. |'ma professor at the

Uni versity of Delaware in the College of Earth,

.
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Ccean, and Environnent, and the director of the
Uni versity's Center for Carbon-Free Power
| nt egration.

In general, | want to say | think the
proposed rules are well thought out, but | think
there are a nunber of areas where they depart
explicitly fromthe statute. 1In other cases, | think
t hey could be clarified.

| do want to say that the rules
appropriately provide the Division Director with
di scretion of whether or not to inplenent a freeze
once the determ nation has been nmade that the
t hreshol d has been reached.

So I"'mgoing to just sort of sunmari ze,
make nmy comments. They are nore set out in full in
witten comments that | have just provided for the
record.

So, first, the departures: The proposed
rules, | believe, inappropriately in Section 4.21
I nclude costs related to the G een Energy Fund in
conpl i ance costs.

| think Section 354(j) is very clear.
It tal ks about the cost of conplying with this

requi renent. The Green Energy Fund is found in an

.

‘ l&&i
WILCOX & FETZER LTD
Registered Professional Reporters

(302) 655-0477
www.wilfet.com




© 00 N o O b~ w DD

N NN NN R R R R R R R R R R
A W N P O © 00 ~N O U M W N B O

14

entirely different part of the code in Title 29
rather than Title 26, which is the Act. And so |
think that that's not an i nappropriate inclusion.

Second, the 354(j) only grants the
Division Director the discretion to freeze after
consultation with Public Service Conm ssion. The
proposed rul es, however, fail to provide such
consul tati on and does have to be nodifi ed.
After-the-fact notification to the Public Service
Commi ssion is not sufficient.

Third, the statute is clear that the
Director may only consider a freeze if the cost of
conpliance -- and it uses the word "exceeds" the
3 percent threshold. The proposed rules in both
Section 5.2 and 5.3 provide that he or she may do so
If the costs are equal to or greater. But, again,
the rules -- the statute says it has to exceed 3
per cent.

Fourth, the proposed rules in Section
7.3 provide that the Director "may determ ne when and
whether to lift the freeze." However, the statute
again is clear that the D vision Drector doesn't
have that discretion; rather, the freeze "shall be

lifted" if the total cost of conpliance can

.
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"reasonably be expected to be under the threshold."
So, if it can be reasonably expected,

then there is no discretion; it just has to be

lifted.
So those are the departures.
Clarifications, second: And | want to
tal k about the abrogation of contracts. | think that

DNREC is to be commended for including that in
I npl enenting the freeze in Section 6.2, "existing
contracts shall not be abrogated.” | think that's a
good first step, but it assunes that a freeze could
be inplenented in all circunmstances where existing
contracts are not abrogated.

| think, instead, there should be a new
section in the rules, which I just titled Section 9,
because the rule -- proposed rules ended at Section
8, called "Abrogation of Contracts,"” and then DNREC
sinply state, "Notw thstandi ng any other provision in
t hese rules, existing contracts for the production
and delivery of RECS, et cetera, et cetera, shall not
be abrogated.” So | think that's a clearer, cleaner
way to handle it.

In ny earlier coments which were

earlier tonight admtted into the record, | put in a

.
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nunber of considerations that | thought DNREC shoul d
consi der when determ ning whether or not to inplenent
a freeze. And | would ask that the rules either be
clarified to explicitly include each of the criteria
or to clarify that they are enbodied wthin the
concepts that are there.

So these would include -- and these are
consi derati ons about whether to inplenment a freeze --
t he absolute dollar change in average consuner bills
adjusted for inflation since June 2010.

So, because the provision was added for
t he protection of consuners, the change in the cost
of energy that consuners are paying, as adjusted by
inflation, is rel evant.

So if we are now paying | ess than we
were back in 2010, even if the threshold was
exceeded, then the fears of the General Assenbly
woul d not have nmaterialized and consuners woul d not
be unduly burdened by renewabl e energy credits.

The second criteria would be the
percent age of renewabl e energy credits held. There
Is a vast difference between paying 3 percent of your
bill towards renewable injury credits if, say,

Del marva Power is holding RECs equal to 3 percent of

.
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load than if it's holding RECs equivalent to

24 percent of load. |Indeed, at 24 percent of | oad,

t hey would effectively have one-eighth the inpact per
nmegawatt hour that they would at 3 percent. So the
absol ute nunber of RECs is inportant.

The third criteria would be the absol ute
cost of RECs in the year in question as a percentage
of total retail costs.

So the cost of RECs to consuners at any
given noment in tinme is relevant. Thus, with the
jurisdictional threshold of 3 percent, it's rel evant
as to whether the threshold -- whether we are now at
3.1 percent or if you are at 10 percent.

So, you know, just because you conceded
t he threshold, you have done it just by a sm dgen,
and you mght just say, "Well, it's not really worth
putting in a freeze." But, if it's this huge inpact,
t hen you would think that you would be nore likely to
put in a freeze.

Fourth, the increnental year-to-year
I ncreased cost of RECs. Consuners are not just
concerned about the total cost, but they are
concer ned about price spikes.

| ndeed, you know, we had the earlier

.
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| egislation after the 59 percent rate hi kes, which
resulted from 100 percent supply increase. And then
we got changes to the | aw because consuners are
concer ned about rate spi kes, people can't plan.

And so it's rel evant whether REC costs
In a year that pushed you over the threshold, the
total REC costs increased by a dollar per household
per nonth or if it was five dollars or what have you.

The fifth criteria would be the
cunul ati ve cost of RECs as a percentage of total
retail costs since programinception.

When the Public Service Comm ssion
considers long-termcontracts, it considers long-term
effects on consuners. |t doesn't just |ook at what's
going to happen in a given year. And | think DNREC
should, as well. Because, froma consumner
standpoint, the two data facts of what's happened
over the course of a contract to one's wallet is
rel evant.

And then, lastly, the reason why RECs
costs increased is the percentage of total retai
costs is also inportant. REC costs can increase as
t he percentage of total retail costs because REC

costs i ncreased or because ot her costs have

.
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decreased, or both.

So is it that REC costs have gone, you
know, way up, or is it just that energy supply costs
have gone down because of increased production of
nat ural gas?

A freeze woul d have greater
justification if the threshold has been exceeded
because REC costs increased and have pushed us way
over this threshold from 2010 than if the cost of a
supply decreased; since, again, the purpose of the

provision is to guard agai nst consunmers payi ng too

much for RECs. Not too nmuch for energy, but too nuch

for REGCs.

So those are ny general comments. |
won't go into the whol e argunent over "may" versus
"shall." | think that it's -- | think -- covered
quite in detail in ny Cctober 2012 comrents which |
al so appended to ny comments that | just submtted
for the record.

But | think case |l aw and | aws of
statutory construction are quite clear on this point,
and t hat DNREC unquestionably has and was given
di scretion and not given discretion would be poor

policy as well. So thank you very much for all ow ng

.
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nme to speak.

MS. VEST: Thank you, M. Firestone.

Let the record reflect that M. Firestone -- or
should | say Dr. Firestone?

PROFESSOR FI RESTONE: | actually prefer
Prof essor (Laughter). \Wenever | hear doctor, |
think of ny father who is an orthodontist. (Laughter)

M5. VEST: Well, let the record refl ect
t hat the docunents that were presented to ne by
Prof essor Firestone, | have marked as Firestone
Exhi bit Nunber 1, and they are formally entered into
the record. And thank you, sir, for your comrents.

The next person in line is Todd Goodnan.

MR, GOOCDMAN:  Good evening, | adies and
gentl enen. Thank you. | amhere with -- I"'mwth
Del marva Power and Li ght Conpany.

And al so here with nme tonight sitting
next tone is RRck Swink. Rickis -- he is sort of
our -- he manages the renewable portfolio that we
have to maintain to neet our |load and also is
involved in a lot of reports we file with the Public
Servi ce Conm ssion, devel oping them And, you know,
as a result, he often works with DNREC on those

| ssues.

.

‘ l&&i
WILCOX & FETZER LTD
Registered Professional Reporters

(302) 655-0477
www.wilfet.com




© 00 N o O b~ w DD

N NN NN R R R R R R R R R R
A W N P O © 00 ~N O U M W N B O

21

We al so have here today Jim (i naudible).
Jimdoes a lot of this work, as well, and does a | ot
of the day-to-day managenent of the contracts.

And Kristin (inaudible) who al so does a
lot of the simlar things as Jimday to day. And
t hey have cone down here because they are interested,
generally very interested in this. And | think
that's a great thing to have people that are actually
I nterested in what we are doing.

So our focus here today was not to do an
anal ysis. | nean, obviously, Professor Firestone did
a very careful analysis of conpliance with | aws and
regul ations. | know that the Public Service
Comm ssion staff did the sane thing. | was at a
presentation they did yesterday.

So all we did is we | ooked at these
rules to see if they caused, you know, any ki nd of
probl em nechanically for the obligations that
Del marva will have to fulfill under them

| do want to comment that we were
I nvolved with this. W participated in the working
group sessions that started quite sonetine ago. And
| would like to comment that, | nean, DNREC did do a

heck of a lot of work on this, and it shows how hard

.
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t hey worked on this. And there were a | ot of other
peopl e who partici pated, sone of whomare in the room
here today, who did a lot of work on this, as well.

So it was actually enjoyable to see that
there was interest in this and that conments were
t aken, considered, and there was back and forth. And
It's, you know -- we get involved in a lot of rule
maki ngs. Quite a few of themare |like that, and
quite a few are not. This is one where there was
I nvol venent, and you can tell by the quality of the
wor k here.

So we just have a few comments that we
think -- I will file these officially. Mybe |I can
hand out a few, if you want to see them They are
very brief. | know certain people are very
interested in this. (Handing out) Anyone el se?

M5. VEST: | will take hers at the end
and enter it in, if that is what you wsh. Do you
want to have that entered as a coment ?

MR GOCDVMAN:  Sure. | think it m ght be
cleaner if we provide -- | noticed --

M5. VEST: You can do that later.

MR GOCDVMAN:  Yeah. The first thing |

noticed was that | didn't title it that it was

.
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Del marva's.

MS. VEST: The record is open through
t he 24th, so you can feel free to get it.

MR GOCDVAN:  Okay. And you will see
this is very brief. And what we did is we used that
old draft changes.

So if you turn to the second page, the
definition of freeze kind of junped out at ne. As
drafted, it said that there woul d be a suspensi on of
t he enforcenent of the RPS. And what it really is is
that it would just be a suspension of the annual
I NnCcr eases.

So the statute says that when a
freeze -- if the Secretary uses his or her discretion
to inplenent a freeze, it wuld freeze it at the
current percentage in effect that year until it cones
of f.

And Dr. Firestone -- Professor Firestone
t al ked about when, you know, it would cone off of.
This guy tal ked about it. (Pointing at Professor
Firestone. Laughter)

So we think that just makes it a little
nmore accurate. | think that's what was i ntended.

And then M. Sw nk pointed out -- you

.
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wll see the next one on the page -- that you don't
really have to define renewabl e energy credit paynment
anmounts because it's not used in here. So Rick

t hought that m ght be helpful. | don't think it's
necessary to strike it, but, you know.

And then you will see that again on the
next page on solar renewabl e energy credit anounts.
M. Swnk says it's not used in here, so you don't
really need it. But, again, it's not really a
critical area.

The next thing you wwll see on that sane
page three is we added "billed to custoners.” And we
added "and the electric distribution utilities."”

The second part first is -- well, I wll
l et -- you know, Rick, why don't you expl ain your
concer n?

MR SWNK: Yeah. There's three
definitions of costs that are required of the retail
suppliers and the EDC to provide. And the first two
are the solar conpliance costs and REC conpli ance
costs. And in those definitions they say the retail
suppliers and the electric distribution utility
provide the information. And the |last one, it |left

out "and the electric distribution utility" in that

.
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definition.

And in trying to figure out what we are
capabl e of providing in a reasonabl e fashi on, one of
t he best nunbers that we can get is actually what we
bill custoners.

Taki ng into account that | think the
staff has comments where they said that they don't
think the retail suppliers need to provide anything.
If we go to what costs that we bill custonmers, which
I's actually the custoner costs in defining the total
cost, then we actually bill the custoners for the
retail supplier, so we know what the retail supplier
has charged, and we know what we charge, so we have
all the costs to make the cal culations that are
required to calculate the one and three percent, and
W t hout going to the retail suppliers.

There is one mnor issue wth
transitional contracts, but we m ght be able to have
a | ook around about that too.

But just trying to be nore specific as
to what costs we, or we as a retail supplier, wll be
provi di ng to DNREC.

MR GOODMAN: I n a sense, it sinplifies

It and nmakes it easier to inplenent for both utility

.
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suppliers and DNREC, obviously as a result of
cust oner costs.

MR SWNK: If we tried to base it on
revenues, then we woul d have to consider costs that
we billed that we didn't get, and it would conplicate
t he cal cul ati on.

MR GOCDMAN:  On the next page under
6.0, you will see we added the word "licensed" and we
struck "that filed reports on RPS conpliance." Wy
don't you just --

MR SWNK As it's witten down, the
I nformation, once the decision was nmade, woul d be
posted to the electric distribution conpany and the
retail suppliers who file conpliance reports, in fact
In the year they are doing the calculation. Wll,
there could be a retail supplier that shows up that's
new t hat woul dn't get that information, so | thought
it would be better if this was provided to the EDC
and to all licensed retail suppliers. That would get
all the possible suppliers.

MR. GOCDVAN:  And they would all get the
I nfformati on, and no one would be |left out.

MR SWNK: Yeah.

VR, GOODMAN: On the next page, 7.4, it

.
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| ooks |i ke those changes were nade for the exact sane
reason, just to nmake sure that all licensed suppliers
got the information, not just ones who had filed
reports.

And | think that's just, again, just
make sure that everyone gets the information and you
don't end up with FO A or other conpl aints agai nst
DNREC or the public utility.

On 8.1, and | tried to put the
expl anation over in the comment section there, it
requires that the filing wwth DNREC wi thin 90 days
after the conpliance year ends.

We conpiled and filed an RPS report,
which is not the cost -- it's, you know, the RECs
that were required and all that -- within 120 days.
And the reason we can't do it quicker than that is
because the suppliers, sone of themdon't give us the
I nformati on we need until 110 days.

So even getting it in within 120 days is
tough. And that, again, is not the costs. So we
woul d ask to add anot her 30 days for us to, you know,
conpile all the costs that we incur, that the
suppliers, that we then billed out to custoners as we

descri bed a nonent ago.

.
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| don't think it would be possible to do
an accurate job in less than that anmount of tine. So
we woul d ask that, again, to nake sure that it's
accurate, done correctly, if we could change that 90
days to 150 days.

And if you needed further explanation as
to why it's necessary, we would be nore than happy.

MR SWNK: One addition to that is we
calculated fromthe 150 days adding the 30, all the
addi tional periods that were specified to the point
where the Director publishes the final decision
whet her to freeze or not. And that would be on
February 15, on or around February 15, which would be
prior to us having to calculate our rates and give us
time to publish the rates for next year and the price
conpare for other suppliers for the next year.

MR GOCDVMAN:  So that's all we have. W
just wanted the things we thought were necessary to
make it run properly.

Agai n, thank you for -- not only for
l etting us speak here tonight, but for all the
I nvol venent that you not only gave us but so nany
peopl e t hroughout the last year or so this was done.

It's a good exanple of a good way to get sonet hing

.
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done.

MS. VEST: Very good. Thank you,
M. Goodnan. And, sir, just so we have your nane,
could you spell your |ast nane?

MR SWNK S-WI-NK

MS. VEST: Just for the benefit of the
court reporter and the record. And we are not
entering what you passed out into the record,
correct, because you are going to be providing a
formal ?

MR GOCDVAN:  Yeah. We will do that.

MS. VEST: Ckay.

MR GOCDVAN:  We will provide it

formally, and | can actually title it appropriately.

M5. VEST: Excel | ent . Thank you,
M. Goodnan. Moving along, David Stevenson.

MR STEVENSON: | amfiling this
tonight. | wll give you a copy.

MS5. VEST: Ckay.

MR STEVENSON:. And | wll sinply
sunmmari ze what | have witten here. Good evening.
Dave Stevenson wth the Caesar Rodney Institute. |
have partici pated i n workshop neeti ngs and now have

sone comrents about the rules that were suggested

.

‘ l&&i
WILCOX & FETZER LTD
Registered Professional Reporters

(302) 655-0477
www.wilfet.com




© 00 N o O b~ w DD

N NN NN R R R R R R R R R R
A W N P O © 00 ~N O U M W N B O

30

her e.

Section 3.2, DNREC intends to use the
2013 conpliance year. That neans we will not have a
decision on a freeze, particularly if we adopt the
changes Del marva has just suggested of addi ng anot her
60 days, until January 15 of 2015.

We believe that's too long to wait to
protect ratepayers, because there is a | ot of
evi dence that we may have al ready exceeded the
freeze. | would suggest using the 2012 conpli ance
year.

The second reason for that is it all ows
a shakedown of sonething that's already happened. W
shoul d have all the information avail able for 2012.
And if there are problens with the cal cul ation, they
can be figured out quickly before -- we don't have to
wait another year and a half to conme back to try to
sol ve that problem

Section 4.2.2. There needs to be a
met hod to cal cul ate the cost of renewabl e energy
credits, specifically for sonme of the wnd farns that
Del marva has contracted energy with. | highlight the
100 negawatts Synergics Wnd Energy Farm The RECs

are included in the cost of power, which was sold at

.
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$81 a negawatt hour, plus two and a half percent per
year.

| asked this question during the
wor kshop and never got an answer and didn't get an
answer in this rule making of how you're going to

figure out what the premumcost is for that w nd

farm

AES probably, on top of the REC price,
probably has a premium as well, that should be
I ncl uded.

Section 4.4, which tal ks about the divisor,
basically, and says we are going to use the entire
retail cost as the divisor for this cal cul ation.

It would seemto ne that it should be the

retail supply portion only, that the distribution and

transm ssion costs are the sane for renewabl e and

non-renewable. The only part that has a difference is

t he supply charge. And that the divisor should just be
t he supply charge and not include distribution and

transm ssi on.

Sections 5.2 and 5.3 tal ks about the Director
havi ng discretion to waive the RPS freeze if the

1 percent or three percent annual caps are exceeded.

Wth due deference to the professor, the lawers | talk

.
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to say "may" in this case neans "shall," that the

D rector does not have discretion; that, in fact, in
testinony during the process of legislating this, the
Secretary, the Director, and others prom sed the

|l egislators that this would be a circuit breaker, that
it would be an absolute switch that would be pulled if
t he cap was exceeded.

So we can get into that argunent. [|f DNREC
does not decide to change the rule, maybe we will have
to get sone | awyers invol ved.

Section 5.4: The RPS | egislation established
no all owance for the Director to consider specifically
mar ket condi ti ons, avoi ded costs, externalities, or
econom c i npacts.

These are all made up out of thin air, nunber
one. And, nunber two, they are extrenely
chal | engeabl e. Any one of these issues can have a very
| engt hy debate. | have nade such a debate on this
docunent .

To me, dependi ng on your point of view, these
can be calculated three different ways. And those
specific itens are sinply created out of thin air as to
give the Director authority to waive, which he doesn't

have in the first place.

.
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| will not go through all the details of the
argunent. That can be read by DNREC and ot hers.

| wll nention one point, and that was
brought up also by Professor Firestone. The cost of
power has cone down because of natural gas prices.

That does not nean that the RECs should be given a

wai ver because the cost of power has conme down and the
one and three percent is nmade on a | ower divisor. That
was not the intent of the Legislature. It was
regardl ess of what the electric price was, it was to be
a circuit breaker.

And, finally, | make a general coment. |
participated in the working group neetings. And | and
ot hers made the points that have just been nade, and
they were all ignored.

DNREC basically had a plan to start wth.
They have noved ahead with it. And | suspect that
after the public comments tonight, they will ignore
them as usual, publish it in the Register, and this
w |l beconme the rule.

And | just amvery disappointed. | agree
wth M. Goodnman that the workshops were very hel pful,
they were open. But to ignore the inputs fromthose

wor kshops is a travesty. Thank you.

.
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MS. VEST: Thank you, M. Stevenson.

Let the record reflect that the docunment provided to
nme j ust now has been narked as Stevenson Exhi bit
Nunmber 1 and is entered into the record.

Movi ng al ong, could you identify
yourself sir, for the record?

MR, BURCAT: Sure. M nane is Bruce
Burcat, and | amthe Executive D rector of an
organi zation called the Md-Atl anti c Renewabl e Ener gy
Coalition, which we call MAREC. MAREC appreci ates
t he opportunity to comment in this process to help
devel op regul ations to inplenent the cost cap
provi sion as provided in the 2010 | egi sl ati on.

| did want to give you just an idea of
who MAREC is. It's a nenbership organization
consi sting of | eading wnd devel opers, w nd turbine
manuf acturers, service conpanies, non-profit
organi zations, and a transm ssi on conpany.

W have devel oped a nunmber of -- our
nmenbers have devel oped a nunber of the wind farns
that are in operation in the region. Many of the
turbi nes at these projects were manufactured by MAREC
menbers.

As a result of the enactnent of Senate

.
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Substitute Bill Nunber 1 for Senate Bill Nunber 119
I n 2010, Del aware's Renewabl e Portfolio Standard was
anmended to i ncrease and extend the conpliance

requi renents of the RPS, providing renewabl e energy
proj ects have enpl oyed Del aware workers and utilized
| ocal | y manufactured projects and included a

provi sion that could have the State Energy
Coordinator, in consultation with the Public Service
Comm ssion, freeze the RPS solar conpliance
requirenent if a one point percent cost threshold is
exceeded or freeze the non-solar RPS conpliance
requirenent if the 3 percent cost threshold is net.

We have reviewed the proposed regul ation
and believe, to a large extent, that it is consistent
wth the statutory authority provided in the enacting
| egi sl ati on.

The cost cap shoul d be applied w thout
repeating the intent of the original RPS | egislation,
whi ch nandates the procurenent of a mnimal |evel of
renewabl e resources in the State's electricity supply
portfolio for purposes of achieving a nunber for
| mportant goals, such as increased electric supply
diversity, reduced price volatility, new economc

devel opment opportunities, and inproved air and

.
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health quality, anong other stated benefits.

W have several specific comments on the
regul ati on which we will outline in nore detail in
our witten coments, but I will briefly touch on
themat this tine.

W will also provide a few nore details
that we're not discussing here in our witten
comments, but we will have those filed prior to the
deadl i ne.

Under definition, and it's in Section
2.0 of the regulation, we think there m ght be an
error, and it may just be the way we are readi ng
this, but there mght be an error in the definition
of "non-exenpt |oad" definition.

It does not appear to be consistent with
Its use in Section 4.4 of the regulation and the

definition of total retail cost of electricity under

2. 0.

If you nove to that definition,
non-exenpt load, | think what's confusing -- and
maybe we are just msreading this -- is it states

t hat non-exenpt | oad neans the retail custoner |oad
of aretail electric supplier that is not subject to

RPS conpliance or supplied by a third-party supplier.

.
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If you nove to 4.4, that seens to be --

that seens to be the load -- the non-exenpt load is
actually the | oad that should be counted. |If you
nove to 4.4, it says, "The Division wll determ ne

the Total Retail Costs of Electricity as all custoner
costs for non-exenpt |oad custonmers for a particul ar
conpl i ance year."

Goi ng back to the non-exenpt |oad, |
just think there is -- I'mnot saying that it's
| nappropriate. | just think the | anguage needs to be
tweaked a little bit to make it sound nore
appropriate. It just doesn't seemto cover -- |

think the word "not" is just not appropriate use
here. So it will be provided in nore detail in our
full comments that we are providing. And I wll also
be glad to talk to DNREC personnel, if appropriate,
bet ween now and the 24th, as well.

In Section 4.2.1, which addresses the
use of the Green Energy Fund resources -- and
Dr. Firestone tal ked about that -- we think that
should be limted to a greater degree than what's
menti oned in the proposed regul ati on.

Wiile it appears correct to include the

portion of funds that are attributable to renewabl e

.
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energy, renewabl e energy projects, there seens to

be -- there needs to be a clear denonstration that

t hese funds have been directly funded by rate bearers
and not cone from sources such as REG funds or other
potentially funding pots currently avail able or not
even yet known at this tine.

So we do think that there needs to be
sone limtations on that particular provision. And,
again, we wll talk about that nore fully in our
comments that we wll be filing.

We do strongly agree with the use of
bl oom energy costs for conpliance and the cal cul ati on
of the renewabl e energy costs of conpliance. Because
bl oom energy offsets or associated RECs do not fal
Into the category of being considered attributes of
an ineligible energy resource, as they are derived as
a result of fuel cell technology utilizing natural
gas. Those costs should not count towards the cost
cap, i n our opinion.

It is also evident that the bl oom
arrangenent which resulted in special legislation to
deal with the one project, or a couple projects, |
guess, was neant to be judged froma cost perspective

on a different basis than envisioned by the cost cap

.
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provi sions of the RPS | aw.

In fact, Section 364(d)(1)(c) placed a
distinction cap cost restriction of the bl oom
arrangenent which had to be net prior to Public
Service Conm ssion approval, which is a long-term
arrangenent .

Section 5.0: W do support the
Director's discretion to potentially not inpose the
freeze if the 3 percent or 1 percent threshold is net
In a particul ar year.

The | anguage in 26 Del aware Code,
Section 354(j) states that if the 3 percent threshold
I s exceeded during a conpliance year, the State
Energy Coordi nator, the Director, in consultation
wth the Comm ssion, may freeze m ni num RPS
conpl i ance requirenent for that year.

There are two key indicators in the
statute that make this a discretionary act by the
Director. And | totally disagree with M. Peterson
of the Caesar Rodney Institute, that it is

unanbi guous that the perm ssive word bei ng used, the

word "may," was used in that context rather than the
mandatory word "shall." |If the word "shall" was

used, we woul d be having a different discussion.

.
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Secondly, the fact that the Director
needs to consult with the Public Service Comm ssion
woul d be irrelevant if it was an automatic freeze.
So it doesn't appear to be appropriate to use any
kind of Director automatic freeze, because there are
clearly -- there is clearly | anguage that would
I ndi cate otherw se, strongly indicate otherw se.

Ckay. Finally, MAREC believes that the
use of various factors such as energy narket
condi tions, avoided cost benefits for renewables,
externally benefits and econom c devel opnent i npacts
fromrenewabl e energy devel opnent are reasonabl e and
justifiable, given the clear discretion provided in
t he Act.

W will elaborate nore on these factors
In our witten comments. But | did want to nention
that there are nunmerous studies outlining the price,
reduci ng i npacts of renewabl e energy when it
participates in the whol esale narkets, like in PJM
and, nore even recently, very recently in the past
coupl e of nonths, a study by PGMthat it had, through
Its consultant, confirnmed as part of the study that
the integration of significantly greater anmounts of

renewabl e energy onto its systemwould, in fact,

.
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cause significant price reductions for consuners
end- use consuners.

So there are a nunber of studies th
support this, and so | don't think it's one-side
M. Peterson had said. But, clearly, it's, | th
one-sided in the other direction.

| wanted to thank you for the
opportunity to comment on this process, and | |o
forward to commenting sonme nore when we file the
comments prior to the deadline. Thank you very

M5. VEST: Thank you, sir. At this

point | have gone through all of the lists that

at

d, as

i nk,

ok

much.

have

been provided ne. |Is there anyone el se here that

w shes to offer comment before we conclude for t
eveni ng?

Ckay. | want to thank everybody fo
bei ng respectful to the opinions that were voice
t oni ght .

Again, as | said in the begi nning,
record wll remain open from now t hrough close o
busi ness, which is 4:30 State tine on Friday,
January 24.

Comments that cone in at any point

bet ween now and then all bear the sanme wei ght.

hi s

r

d

t he
f

They

.
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this

eveni

all be incorporated into the record, and they
all be given review prior to a final decision in
matter.

Agai n, thank you all for comng out this
ng. The neeting is adj ourned.

(Concl uded at 6:55 p.m)
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CERTI FI CATE

|, Lorena J. Hartnett, a Notary Public and
Regi stered Professional Reporter, do hereby certify that
the foregoing is an accurate and conpl ete transcription
of the proceeding held at the tine and pl ace stated
herein, and that the said proceeding was recorded by ne
and then reduced to typewiting under ny direction, and
constitutes a true record of the testinony given by said
W t nesses.

| further certify that | amnot a relative,
enpl oyee, or attorney of any of the parties or a
relati ve or enpl oyee of either counsel, and that | amin
no way interested directly or indirectly in this action.

I N WTNESS WHEREOF, | have hereunto set ny
hand and affi xed ny seal of office on this 15th day of
January 2014.

Nl H)ﬁﬂ——

Lorena J. Hartnett
Regi stered Prof essional Reporter
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