DNREC comments on City of New Castle Comp Plan

Most of DNREC’s comments are suggestions relating to actual implementation of the City’s

comprehensive plan.

Rare animals and plants

1)

2)

3)

There are rare plants associated with tidal wetlands within City Limits and along the
Delaware River shoreline. There are also several state-rare animal species, also
associated with wetlands within City limits. | will provide a list of those that are known
to occur in my final written comments. We recommend that the town require new
developments (and any not already recorded) to ensure that at least a 100ft upland
buffer is left in between tidal wetlands and project boundaries. This buffer zone should
provide the necessary protection for rare species and protect the function and integrity
of the wetlands.

In the Environmental Protection Plan on page 69, Goal 1, #2 is: "Protect wetlands and
woodlands along the river shore and banks from development as these have ecological
values associated with flood protection." What specific actions does the City plan to
use to accomplish this goal?

There are two active Bald Eagle nests within City Limits. One nest is on the edge of the
area depicted as #4 Mixed-Use on Map 2C: Suggested Land Use Zoning. The other nest
is on the edge of development in area depicted as #5 on the same map. The presence
of these nests may impact planned development within these two areas. Although Bald
Eagles are no longer listed as federally endangered, they are federally protected by the
Bald and Golden Eagle Protection Act (BGEPA). BGEPA includes management guidelines
to help landowners and others minimize impacts to eagles, including disturbance, which
is prohibited by the BGEPA. The nest itself is protected both by both federal and state
law (7 Del. C. § 739). These guidelines include distance buffers around the nest in which
activities are limited.

Determinations of allowable activities within protection distances are evaluated on a
case-by-case basis. Because BGEPA and the National Bald Eagle Management
Guidelines are the jurisdiction of the USFWS, contact with the USFWS will be necessary
should any new activities be proposed within proximity to these two nests. Craig
Koppie, biologist with the USFWS, is the current contact (410) 573-4534.

Bald Eagle are listed as State-endangered and they are afforded protection under
Delaware Code, Title 7 (7 Del. C. § 739). Specifically, 7 Del. C. § 739 prohibits disturbing,
damaging and destroying nests. To clarify protection from disturbance, the state is



currently in the process of drafting a regulation that will address activities that disturb
nesting eagles and will, like the federal guidelines, define distances appropriate for
protecting nests given Delaware’s fragmented, open landscape.

For more information regarding these two nests or of the new regulation being drafted,
please contact Anthony Gonzon at (302) 653-2880 ext. 123 or our Program Manager,
Karen Bennett at (302) 739-9124 for additional information regarding this issue.

Water Quality

A section on Total Maximum Daily Loads (TMDLs) should be incorporated within the City of
New Castle’s Comprehensive Plan. Please consider the following narrative and table as a
separate “stand alone” section within the Environmental Protection section of this document.

Under Section 303(d) of the 1972 Federal Clean Water Act (CWA), states are required to identify
all impaired waters and establish total maximum daily loads to restore their beneficial uses. A
TMDL defines the amount of a given pollutant that may be discharged to a water body from
point, nonpoint, and natural background sources and still allows attainment or maintenance of
the applicable narrative and numerical water quality standards. A TMDL is the sum of the
individual Waste Load Applications (WLA’s) for point sources and Load Allocations (LA’s) for
nonpoint sources and natural background sources of pollution. A TMDL may include a
reasonable margin of safety (MOS) to account for uncertainties regarding the relationship
between mass loading and resulting water quality. In simplistic terms, a TMDL matches the
strength, location and timing of pollution sources within a watershed with the inherent ability of
the receiving water to assimilate the pollutant without adverse impact. A Pollution Control
Strategy (PCS) specifies actions necessary to systematically achieve pollutant load reductions
specified by a Total Maximum Daily Load for a given water body and must reduce pollutants to
level specified by State Water Quality Standards.

The City of New Castle is located within the greater Delaware River and Basin drainage and is
immediately circumscribed by four individual watersheds. These individual watersheds are
assigned specific nutrient (nitrogen and phosphorus) and bacterial TMDL load reduction rates
that must be met in order to comply with the State Water Quality Standards. The following table
is a listing of nutrient and bacteria reduction requirements for those four watersheds.

Delaware River and Bay Drainage Nitrogen Phosphorus Bacteria
7 Delaware River NL NL NL

9 Red Lion Creek 40% 40% 38%

11 C & D Canal East TBD 2011 TBD 2011 NL




14

Delaware Bay NL NL NL

Page 69; The Plan should offer more specific “actionable” environmental protection

strategies than currently offered. We recommend consideration of the following ordinance

or ordinances:

a)

b)

d)

e)

f)

Require all applicants to submit to the City a copy of the development site plan showing
the extent of State-regulated wetlands (as depicted by the State Wetland Regulatory
Maps), and a United States Army Corps of Engineers (USACE) approved wetlands
delineation as conditional approval for any new commercial and/or residential
development. Additionally, the site plan should depict all streams and ditches which are
jurisdictional pursuant to the Subaqueous Act (7 Del. C., Chapter 72) as determined by
DNREC.

Help protect freshwater wetlands where regulatory gaps exist between federal and
state jurisdictions (i.e., isolated wetlands and headwater wetlands).

Require a 100-foot upland buffer width from all wetlands or water bodies (including
ditches).

Based on a review of existing buffer research by Castelle et al. (1994), an adequately sized
buffer that effectively protects wetlands and streams — in most circumstances — is about
100 feet in width. In recognition of this research and the need to protect water quality,
the Watershed Assessment Section recommends that the applicant maintain/establish a
minimum 100-foot upland buffer (planted in native vegetation) from the landward edge of
all wetlands and water bodies (including all ditches).

Require an impervious surface mitigation plan for all residential and commercial
developments exceeding 20% imperviousness. In commercial developments, it is strongly
recommended that pervious paving materials be required on at least 50% of the total
paved surface area(s).

Require the calculation for surface imperviousness (for both commercial and residential
development) take in to account all constructed forms of surface imperviousness —
including all paved surfaces (roads, parking lots, and sidewalks), rooftops, and open-water
stormwater management structures.

Require the assessment of a project’s TMDL nutrient loading rate through use of the
Department’s nutrient budget protocol. The applicant should be further required to use
any combination of approved Best Management Practices (BMPs) to meet the required
TMDLs for the affected watershed(s) in question.



g) Exclude structural Best Management Practices (BMPs) such as community wastewater
treatment areas, open-water stormwater treatment structures and natural areas
containing regulated wetlands from consideration as open space.

h) Prohibit development on hydric soil mapping units. Proof or evidence of hydric soil
mapping units should be provided through the submission of the most recent NRCS soil
survey mapping of the parcel, or through the submission of a field soil survey of the parcel

by a licensed soil scientist.

i) Require the applicant to use “green-technology” stormwater management in lieu of
“open-water” stormwater management ponds whenever practicable.
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Drainage/Stormwater

Page 53 Goal 1: Strategy 2

Be advised the Sediment and Stormwater Program is currently undergoing revisions to the
sediment and stormwater regulations. It is unclear at this time when the new regulations will be
promulgated.

Streams and private ditches will require periodic reconstruction at intervals dependent upon the
sedimentation load from upstream. Periodic reconstruction involves the removal of sediment
from the ditch bottom to establish or reestablish a design grade. The removed sediment,
referred to as spoil, is typically disposed of by spreading or piling alongside the ditch. A Drainage
Management Plan should include a maintenance plan for drainage conveyances, designating
points of access for maintenance equipment, and spoil disposal areas.

Page 53 Goal 1: Strategy 3

The Drainage Program supports the planting of native vegetation throughout the City. However,
when planting native vegetation along drainage conveyances please consider how future
drainage maintenance will be performed. Key components for an ordinance to achieve this
recommendation are:

e Consider future drainage maintenance before planting riparian areas. Planted trees and
shrubs should be native species, spaced to allow for a small backhoe or excavator to work
through when trees are at maturity. Tree and shrub planting in this manner will provide a
shading effect promoting water quality while allowing future drainage maintenance.



Do not plant trees closer than 5 feet of the top of the bank to avoid future blockages within
the channel from tree roots.

e Plant the balance of the area, as well as stream and ditch banks, with herbaceous
vegetation to aid in the reduction of sediment and nutrients entering into water
conveyance.

e Grasses, forbs and sedges planted within these buffers should be native species, selected
for their height, ease of maintenance, erosion control, and nutrient uptake capabilities.

e Remove invasive vegetation prior to the planting of native species.

Page 53 Goal 2: Strategy 1

The City should consider identifying any problem drainage areas within the city’s boundaries.
As annexation occurs, any drainage ways within those areas may become the responsibility of
the City to maintain. Contact the Drainage Program concerning technical assistance for the
maintenance and upgrade of private drainage ways within the city or future annexation area.

Page 53 Goal 2: Strategy 2

The Division of Soil and Water Conservation is requesting that the City incorporate a
requirement for a stormwater and drainage review into the City’s preapproval requirements for
new development requests. Proposed development projects should hold a pre-application
meeting with the delegated agency, the New Castle Conservation District, to discuss stormwater
and drainage prior to the town reviewing and/or approving plans or issuing building permits.

The Sediment and Stormwater Program is set to begin requiring a pre-application meeting for
all proposed land disturbing activities that require a detailed Sediment & Stormwater Plan
within the coming year. These meetings are structured to assist developers in the design process
and for early notification of approval requirements. In order to schedule a pre-application
meeting, the applicant must forward a completed Stormwater Impact Study (SIS) to the
appropriate Delegated Agency. Please contact Elaine Webb with the DNREC Sediment and
Stormwater Program if you have any questions regarding this new process. Please note that this
process does not replace the State’s PLUS process. The SIS Findings report will also be provided
through that process.

Page 53 Goal 2: Strategy 3

Explore the feasibility of a stormwater utility to fund upgrades to existing stormwater
infrastructure. Upgrades to the stormwater system may reduce pollutant loads and help reach
the established total maximum daily load for nitrogen, phosphorus, and bacteria. Reach out to



the New Castle Conservation District, New Castle County, and the Delaware Clean Water
Advisory Council as partners in funding stormwater retrofits.

Page 53 Goal 2: Strategy 4
The City should contact Jamie Rutherford of the DNREC Sediment and Stormwater Program
(302-739-9921) to schedule a meeting to discuss the process of becoming a delegated agency.

Page 53 Goal 3: Strategy 1
The City should consider obtaining drainage easements along waterways, ditches, and storm
drains where currently there is none.

Existing woodland provides valuable wildlife habitat as well as soil erosion protection and water
quality filtering. The Town could adopt an ordinance more stringent than the State regulations
and not allow the clearing of woodland to create stormwater management areas.

Page 53 Goal 3: Strategy 2

The Drainage Program recommends existing drainage ways be incorporated into an open space
plan. However, a maintenance plan needs to be in place should blockages from storm debris,
beaver, or other sources occur. The City should identify existing open channels within the City
boundary, along with potential annexation sites, as these channels may require maintenance in
the future. Most of the channels have trees and wetlands adjacent to the channel and the
riparian area provide a multitude of benefits for water quality and wildlife. There must be a
balance between preserving the riparian area and having the capability to access the channel to
perform maintenance. By identifying such areas now, future development would incorporate
the areas into community open space thereby preserving the riparian area while allowing for
channel maintenance access.

The Drainage Program recommends including wetlands setbacks as part of the ordinances to
protect environmental resources. Wetlands should be protected, and a setback of un-
subdivided open space should surround them. No portion of any building lot should be within
the setback. During prolonged wet periods, the area within the wetland setback may become
too wet for normal residential use. Designation as open space will aid in the prevention of
decks, sheds, fences, kennels, and backyards being placed within the setback thereby reducing
nuisance drainage complaints.

Brownfields

DNREC's Site Investigation and Restoration Branch (SIRB) encourages the development of
Brownfields and can provide assistance when investigating and remediating Brownfield sites.
Although SIRB has no specific comments regarding the proposed comprehensive plan at this
time, if any future development occurs on sites with previous manufacturing, industrial, or



agricultural use, SIRB recommends that a Phase | Environmental Site Assessment be conducted
prior to development, due to the potential for a release of hazardous substances. If a release or
imminent threat of a release of hazardous substances is discovered during the course of future
development (e.g., contaminated water or soil); construction activities should be

discontinued immediately, and DNREC should be notified at the 24-hour emergency number
(800-662-8802). In addition, SIRB should be contacted as soon as possible at 302-395-2600

for further instructions.



