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Introduction 

The Division of Watershed Stewardship Sediment and Stormwater Program proposes to modify the 
Delaware Sediment and Stormwater Regulations to clarify that the Technical Document that supports the 
regulations is guidance to be used as a reference for compliance and is not the only means of complying 
with the regulations.  In addition, a definition for functional equivalency has been added, the term 
“effective date” used in the regulations has been revised to the previous effective date, January 1, 2014, 
and typographical errors have been corrected and clarifying language added. 

 

Technical Document 

The Technical Document that supports the Delaware Sediment and Stormwater Regulations was 
developed to be a guidance document and to be used as a reference for compliance.  The Technical 
Document is not the only means of complying with the regulations.  

Secretary’s Order No. 2013-WS-0026 issued July 18, 2013, approving the final Sediment and Stormwater 
Regulations following a full revision, and establishing an effective date of January 1, 2014, clearly stated:  

“DNREC does not intend to use the [Technical Guidance Document] TGD as a regulation that 
has the force and effect of law and which may be enforced as such.  Instead, the TGD is an 
interpretive or advisory document that the Department will use to administer the regulations, and 
which will provide greater detail and explanation for the public.  The TGD considers various 
types of stormwater and sediment plans that may be employed under the regulation, and shows 
how applicants can obtain approval through the use of an offset and other solutions to different 
and difficult stormwater and sediment management scenarios.” 

The proposed revisions to Sections 1.13, 1.14, 1.15, 3.11, 4.1, 4.5, 5.1, and 6.1 and addition of the 
definition of the term “functional equivalency” has been made to clarify that the Technical Document is 
not regulation itself.  The Technical Document has been developed by the Department to serve as a guide 
for the regulated community and Delegated Agencies in complying with Chapter 40 and the regulations.   

It is now clearly stated in the regulations that the Technical Document is a guide.  All references in the 
regulations to the Technical Document or portions of the Technical Document such as the Delaware 
Erosion and Sediment Control Handbook  or specific checklists have been modified to reflect that these 
resources may be used, but that alternative measures that provide functional equivalency to the policies, 
procedures, technical specifications and other provisions may be considered by the Department as well. 
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Functional Equivalency 

The term “functional equivalency” has been used in the revised sections of the regulation that references 
the Technical Document.  “Functional equivalency” has been added as a definition in Section 2 of the 
regulations.  “Functional Equivalency” means alternative measures that are consistent with the policies, 
procedures, technical specifications, and advisory provisions found in the Technical Document, and 
which satisfy these Regulations. 

 

Effective Date 

Upon finalization of these changes to the regulatory language a new effective date of the regulations will 
be issued.  The previous regulations referenced the effective date of the regulations with respect to 
applicability, and to grandfathering of approved plans and plans in the review queue at the time that the 
regulations became effective.  The grandfathering of approved plans and plans in the review queue was 
necessary when the previous major changes to the regulations became effective January 1, 2014 because 
the compliance requirements changed so significantly.   

The changes to the regulations proposed at this time do not represent a change to the compliance 
requirements; therefore the applicability and grandfathering language of 1.3.2 and 3.5.6 has be updated to 
reflect actual dates.  Plans approved to comply with regulations in place prior to January 1, 2014 must 
commence construction by December 31, 2019 otherwise the plan will expire.  Plans submitted for review 
prior to the January 1, 2014 effective date will be allowed eighteen months from the January 1, 2014 
effective date to gain approval under the regulations in place prior to January 1, 2014. 

 

Typographical errors and clarifications 

The document posted in the Register of Regulations erroneously listed the program in the header as 
“Coastal Programs”.  This notation has been changed to Division of Watershed Stewardship Sediment 
and Stormwater Program. 

In addition, the term “BMPs” was erroneously posted as “lmps”.  Where it appears, the term “BMPs” has 
been replaced with “best management practices (BMPs)” to be clearer. 

Section 5.6 addresses post construction stormwater management redevelopment criteria.  Section 5.6.2 
has been revised to clarify that both contaminated sites and contaminated sites recognized by the 
Brownfield program may meet the stormwater management goals and intent of these regulations through 
development of an approved remediation plan.  Prior to the revision, only Brownfield-recognized sites 
would have been eligible for this compliance option.  
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