
Update on Revisions to the
Delaware Sediment & Stormwater Regulations:

Update on Proposed Changes

Regulatory Advisory Committee Meeting
February 25, 2010



What have we been 
doing for the past year?



First Working Draft of 
Revised Regulations



Collated & Organized Comments 
on 1st Draft



Subcommittee Meetings Held to 
Discuss Issues & Concerns



Began Work on Technical Documents



Developing Compliance Tools for 
Designers



Follow-Up Meetings & 
Discussions with Consultant



Met with DelDOT to Improve 
Coordination Between Agencies



Reviewed & Commented on Several 
EPA Stormwater Initiatives



Reviewed New ELGs for Construction 
& Development Industry



Monitoring Proposed Stormwater
Regulations from Surrounding States

 

Table 1 
Comparison of Current Stormwater Requirements in the Bay States 

STATE Water Quality Channel Protection? Redevelopment 

DC Prevent/Reduce runoff 
volume from 75% 0ne-inch  
event + 25% treatment 
Higher requirements for 
Anacostia (3 inches)   

Not specifically, 
although Anacostia 
requirements should 
provide CPv 

Nearly all development in City is 
redevelopment: Reduce runoff 
volume from 75% of the 1 inch 
rainfall event, and treat the 
remaining 25% 

DE Runoff reduction for all 
storm events up to one year 
design storm  event 
(Resource Protection Event) 
 
 

Yes, Must provide 
runoff reduction or 
detention for runoff 
volume from the 1 yr 
event.  Considered part 
of the Resource 
Protection Event. 

Criteria for redevelopment, infill 
and brownfield compliance being 
developed in early 2010 

EPA Runoff Volume Reduction 
From 95th percentile rainfall 
event (1.5 to 1.9 inches in 
watershed) 

No, but the 95th 
percentile storm should 
provide some channel 
protection 

Full runoff volume reduction for the  
95th percentile rainfall event (1.5 to 
1.9 inches in watershed) 

MD Reduce runoff volume at 
least up to from 1 inch 
rainfall event and strive for 1 
year event (2.6 inches) 

Yes, first reduce, then  
detain runoff volume 
up to  one-year 24 hour  
design storm (2.6 
inches) 

Reduce or treat runoff volume from 
0.5 inch rainfall event  

NY Partial runoff reduction for 
the first inch of rainfall (20 
to 50% of WQv depending 
on soil). Higher runoff 
reduction required in P-
limited watersheds 

Yes, runoff reduction 
and/or detention of  
one-year 24 hour  
design storm  

New IC:  Reduce or Treat Runoff 
Volume from 1 inch rainfall event 
Existing IC: Reduce by 25% 
through IC reduction, BMPs or 
alternative practices 

PA Runoff reduction up to the 
2-year design storm event or 
Treatment/reduction and 
infiltration of the first 2 
inches of rainfall 

Yes,  the CG-1 is 
presumed to provide 
adequate channel 
protection 

20% WQ treatment for the site (0.2 
inches)  

VA Post development TP load 
no more than 0.45 lbs/ac/yr 
using runoff reduction 
practices  

Yes, 4 different criteria 
depending on the 
nature of the receiving 
stream channel  

Reduce existing phosphorus load by 
10 to 20% depending on project 
location and site area 

WV Provide full runoff reduction 
for runoff from the first inch 
of rainfall  

No. Runoff volume reduction for 0.25 to 
1.0 inches of rainfall, depending on 
nature of redevelopment project 

Important Caveat:  This comparative summary is accurate as of January 31, 2010, but readers should 
be mindful that specific requirements may be more stringent or complex than shown. Please consult the 
individual state web links provided at the end of this handout. Also, stormwater requirements may 
change in the future due to pending legislative actions, legal challenges, federal or state permit 
requirements or as regulations proceed from draft to final stage. Local governments have the option to 
adopt more stringent requirements or criteria. 

Source: Chesapeake Stormwater Network



Consulted with DOJ Legal Counsel



2nd Draft in Progress



Where are we now?



1.0 General Provisions



1.3 Effective Date

• When does clock start ticking?
• Consistent state-wide



1.7 Legal Authority

• Promulgate regulations under both 
7 Del. C. Ch. 40 and 7 Del. C. Ch. 60
– Allow for enforcement under both
– Use Ch. 60 variance procedure



1.5 Variances

Revised variance provision 
Refer to Chapter 60
Request to Department Secretary



1.6 Fees and Financial 
Guarantees

Financial Guarantee
Local agencies can require

Fee-in-lieu
Regs allow for local agencies to develop 

fee-in-lieu program
Public review and comment prior to 

adoption



2.0 Definitions

• Adverse Impact
• As-Built Plans  Record Construction 

Document
• Licensed Professional in the State of 

Delaware
• Variance



3.0 Plan Approval Procedures 
and Requirements



3.0 Plan Approval Procedures and Requirements

• 3 Step Process as defined in Regulations
• Step 1: Project Application Meeting
• Step 2: Preliminary Sediment & Stormwater Plan
• Step 3: Sediment & Stormwater Plan



3.1 Project Application Meeting

• Stormwater Assessment Study (SAS) -
Applicant submits site data including 
soils, hydrology, historic drainage 
problems, etc. 

• Applicant & review agency go through 
pre-defined checklist to develop the 
Stormwater Assessment Report (SAR)



3.1 Project Application Meeting



Variance Request Review

• Section 3.6 deleted
• Chapter 60 procedure used for variance 

requests



3.7 Standard Plan Criteria

• Standard Plan Categories with template 
plans
– Ag Structures
– Tax Ditch Maintenance

• Addition of SWM requirements



3.8 Plan Certifications

• Former language: 
– “qualified design professional”

• Revised language:
– “licensed professional in the State of 

Delaware”



Easements

• Section 3.11 deleted
• No legal authority to prescribe 

easements
• Recommendations in Technical 

Document



3.0 Plan Approval Procedures 
and Requirements

• Issues to be resolved
– Allowance for minor projects to follow a 

more streamlined process



4.0 Performance Criteria for 
Construction Site SWM



4.0 Construction Site SWM
• Federal Rule (Feb. 1, 2010)

– Effective on or about August 1, 2011, 
Numerical Effluent Limit of 280 ntu applies 
to all construction sites with greater than 20 
acres disturbed for all storms less than the 
2-YR frequency

– 20 acre disturbance threshold will roll back 
to 10 acres effective Feb. 1, 2014

• Proposed Regs
– Disturbance > 10 ac. requires engineered 

design based on 2-YR bare earth condition



4.4 Limits of Disturbance

• Section 4.4.2 - areas excluded from 
LOD removed from reg language
– Addressed in Technical Document



5.0 Performance Criteria for 
Post-Construction SWM



5.2 Resource Protection Event Criteria

• Proposed Regs
– 1-YR Storm event (~2.7” rainfall)
– Optimize for runoff reduction based on 90th

percentile annual runoff volume
– Offset requirement for the percentage of 

runoff volume that is not reduced



5.3 Conveyance Event Criteria
5.4 Flooding Event Criteria

• Option 1 
– Standards-based

• Unit Discharge
– Based on 2007 LULC
– Woodland/Meadow (HSG A)

» 10-YR: 0 cfs/ac
» 100-YR: 0.25 cfs/ac

– Woodland/Meadow (HSG B,C,D)
» 10-YR: 0.375 cfs/ac
» 100-YR: 1.25 cfs/ac

– Non-Woodland/Non-Meadow
» 10-YR: 0.75 cfs/ac
» 100-YR: 2.25 cfs/ac



5.3 Conveyance Event Criteria
5.4 Flooding Event Criteria

• Option 2
– Performance-based
– Compliance based on “no adverse impact”
– Analysis based on 3 increasing levels of detail

• Level 1
– Hydrologic modeling only
– Point of Analysis at site only
– Analyze post-developed condition only
– Compliance based on site hydrograph peak compared 

to overall watershed hydrograph peak



5.3 Conveyance Event Criteria
5.4 Flooding Event Criteria

• Option 2 (cont.)
• Level 2

– Hydrologic modeling + steady flow hydraulic model
– Point of Analysis at point downstream where site is less 

than 10% of total watershed
– Analyze pre- and post-developed conditions
– Compliance based on less than 0.05’ increase in water 

surface elevations in channels and/or in headwater at 
hydraulic structures for all points of analysis; the area of 
inundation shall not encroach upon buildings or similar 
structures previously not impacted.

• Level 3
– Same as Level 2 except use of unsteady flow hydraulic 

model



5.3 Conveyance Event Criteria
5.4 Flooding Event Criteria

• Option 2 (cont.)
– If compliance can’t be met as above, remedy must be provided

• Options include over-management, downstream 
improvements, easements, etc.



5.0 Performance Criteria for Post-Construction SWM



5.5 Alternative Criteria

• Section 5.5.2
– The Department or delegated agency, at 

its discretion, may require alternative 
stormwater treatment practices or criteria if 
a receiving waterbody has been identified 
as impaired, or designated with a specific 
pollutant reduction target necessary to 
meet State of Delaware water quality 
regulations.

– i.e., TMDLs



5.5 Alternative Criteria
TMDLs



5.5 Alternative Criteria
TMDLs

One Reg to Rule Them All…



5.6 Redevelopment, Brownfield, and 
Infill Criteria

• Proposed Regs
– Infill considered more like new development, 

with the understanding that on-lot SWM may 
be necessary

– Redevelopment & Brownfields may have 
reduced runoff reduction requirements



5.6 Redevelopment, Brownfield, and 
Infill Criteria



5.0 Performance Criteria for Post-
Construction SWM

• Issues to be resolved
– “deminimis discharge”
– Offsets for RPv



Questions?



6.0 Construction Review of Sediment & 
Stormwater Management Plan



Construction Review

• Minor changes to reg language
• Standardized elements in Technical 

Document
– Construction Review and Compliance 

Assistance procedures
• Changes in NPDES Construction 

General Permit Regs



7.0  Post Construction Maintenance of 
Permanent Stormwater Management 

Systems



Transfer of Maintenance 
Responsibility

• Acknowledgement by all parties of 
maintenance requirements 

• Agreement to transfer maintenance 
responsibilities

• Timing of Transfer
• Legal review



Operation and Maintenance Plan

• Record Construction Document (“as-
built”) completed first

• O&M Plan based on Record 
Construction Document

• Technical Document: Standard 
Guidelines for O&M of SWM BMPs



8.0 Enforcement and Penalties

• No significant language changes to 
regulations

• Technical document will outline process



9.0 Delegation of Program 
Elements

• Streamlined regulation language
• Technical document will outline 

Delegation Review process



10.0 Criteria for Implementation 
of a Stormwater Utility

• Streamlined regulation language
• Allows local governments to develop 

stormwater utilities that work for them



Questions?



Discussion



Timeline – 2nd Quarter 2010

• Regs 2nd Draft 
• Technical Document
• Selected Subcommittee Meetings
• RAC Meeting - May 24, 2010



Timeline – 3rd Quarter 2010

• Legal Review
• Public Workshops
• Outreach to selected regulated groups



Timeline – 4th Quarter 2010

• Public Hearing – October
• Register of Regulations

– December 2010 - January 2011
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