In The M atter Of:

Delaware Department of
Natural Resources - Public Hearing

In Re: Stormwater Regulations
March 1, 2012

Wilcox & Fetzer, Ltd.
1330 King Street
Wilmington, DE 19801
email: depos@wilfet.com, web: www.wilfet.com
phone: 302-655-0477, fax: 302-655-0497

’
(X

WILCOX & FETZER LTD.

To open files, click on the desired file type in bookmark on |eft.
For quick saving or searching multiple files, click attachments tab (or paperclip) on left.
For best viewing/searching, use Adobe Reader/Acrobat ver. 9 or higher
(www.adobe.com).




	Schedule A Reporter
	Files
	ScreenView Transcript (view/search)
	Condensed Transcript (view/search/print) 
	Full Size Format (view/search/print) 
	ASCII Transcript File
	LexisNexis TextMap File



© ~ OO WNEF

Page 1

THE STATE OF DELAWARE
DEPARTMENT OF NATURAL RESOURCES AND
ENVI RONVENTAL CONTROL
SEDI MENT AND STORMMATER MANAGEMENT PROGRAM

I n Re:

Proposed Revisions to the Del aware
Sedi nent and Stormwat er Regul ations

N N N’ N N’

TRANSCRI PT OF PUBLI C HEARI NG

DNREC Audi t ori um

89 King's H ghway
Dover, Delaware 19901
March 1, 2012

6:00 p.m

HEARD BEFORE: ROBERT HAYNES - Hearing Oficer
APPEARANCES:

RANDY GREER

ELAI NE VEBB

W LCOX & FETZER

1330 King Street, WI m ngton, Del aware 19801
(302) 655-0477
www. Wi | fet.com

Wilcox & Fetzer Ltd.





© 00N Ol WN P

NMNNMNNNNRRRRRRPRRRRPR
A OWONPFPOOONOOOGPMWNPEO

Page 2

MR. HAYNES: Cood evening. Can
everybody hear ne?

UNI DENTI FI ED SPEAKER:  Yes, sir.

MR HAYNES: This is the tinme and
the place for a public hearing on the proposed
regul ations that will revise the Del anare
sedi rent and stormwater regul ations.

My nane is Robert Haynes. | have
been assigned to preside over this public
hearing, and to prepare a report of
recommendations for the Secretary of the
Departnent, Collin O Mara, who will mneke the
final decision

A coupl e of housekeeping matters.
There's a sign-in sheet when you entered the
room |If you' re speaking, | do want you to sign
into the sign-in sheet, and I will take the
speakers in the order they sign in, with a couple
of exceptions that we'll get to.

Al so, 1'd ask that you cone up here
and use the m crophone, which I think works. And
the reason for that is the court reporter over
here is making a verbatimtranscript, and she can
only take down one speaker at a tine. So we
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can't have a dial ogue fromthe audi ence of
uni dentified speakers. That's why we're doing
this.

The ot her housekeeping matter is if
you have a cell phone or other electronic device,
pl ease put it on silent. And if you do want to
tal k, please exit the hearing room before
speaking. That's just a courtesy for the public
speakers.

The agenda for tonight is the
Department program that devel oped these proposed
regul ations will be making a presentation, and
after that, | wll take the public speakers in
the order they signed in, as | indicated earlier.

As part of your public coments, you
can ask questions of the Departnent
representatives that are here, or you can just
make comments to the changes in regulations. You
can say you support them or you don't support
them To the extent you want to adopt sonebody
el se's comments, you can do that, as well.

As tine allows, | wll entertain
comments from people who did not signin. | wll
wait to see how many people signed in before |
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will determine if | need to allocate tine from
the time we have for this hearing tonight.
Wth that, I'll turn it over to --

who is going to be leading off? Wy don't you
i ntroduce yourself, and anybody el se on your
t eam

MR GREER (kay. Thank you, Bob.
|''m Randy Greer. |'man engineer with the
sedi nent stormmater program El ai ne Webb, one of
our other engineers, will be assisting me in the
presentation tonight.

Can everybody see the screen okay?

UNI DENTI FI ED SPEAKER:  You need to
speak up

UNI DENTI FI ED SPEAKER:  The
difficulty is with the overhead --

MR, CREER Is that better?

UNI DENTI FI ED SPEAKER: W th the
ventil ation systemon, people in the back have a
harder tine hearing than up front.

MR. CREER Is everybody going to be
able to hear me?

MR. HAYNES: Can you hear back
t here?

Wilcox & Fetzer Ltd.
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UNI DENTI FI ED SPEAKER: It's fine.

MR. HAYNES: Do a test. Test.

MR. CREER. Hello. Test, test.

UNI DENTI FI ED SPEAKER: It's fi ne.

MR GREER (Ckay. As Bob indicated,
we're going to do a presentation that pretty nuch
hits the highlights of the regulation

Obvi ously, these are conpl ex
regul ations, so we're going to do the overview.
|f you want to really know the details, you'l
probably have to go into the docunents
t hemsel ves, and there will be an open period for
coments, which the hearing officer wll
det er m ne.

Just a little bit of background. W
actual ly had our first regulatory advisory
conmm ttee back in 2007, so we've been at this for
quite a while. But the reason we're here, why
we're doing this actually goes back a little bit
further.

In fact, we need to go back to
Sept ember 15th of 2003. That was the date that
Tropical StormHenri hit the state, and it caused
quite a bit of property damage. Luckily, there

Wilcox & Fetzer Ltd.





© 00N Ol WN P

NMNNMNNNNRRRRRRPRRRRPR
A OWONPFPOOONOOOGPMWNPEO

Page 6

wasn't any loss of life in this one, but the
comunity of Genville was particularly hard hit.

In fact, New Castle County had,
within like a year and a half, three mgjor storm
events that caused w de spread damage. 171 hones
had to be purchased, and the conbination of State
and County governnents spent over 34 mllion in
two years to rectify storm damage from those
three storns.

As a result of that, Governor M nner
at that time issued her Executive O der Number
62, which forned a task force to | ook at surface
wat er nmanagenent issues throughout the state.

They had a charge to | ook at a
nunber of issues, to try to develop a statew de
nore conprehensi ve approach to both drai nage and
st or nwat er nmanagenment i ssues.

The task force was made up of |oca
governnent officials, legislators. Home builders
associ ation was represented. So it had quite a
di verse nenbership. And they issued their report
on April 1 of 2005.

Sonme of the information contained in
t he background of that report was a di scussion
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that the current stormmater regulations do not
adequat el y address vol unme nmanagenent, and there
shoul d be an increased enphasis on recharge and
infiltration of stormater.

It also stated that the 21st Century
fund that is, currently and then, used to help
rectify some of these drainage problens is not
sufficient to nmeet the long-termneeds identified
by wat er shed eval uati ons and | ong-term pl anni ng.

So, the hope was that the outcone of
this task force woul d provide the basis for the
next iteration of future surface water nmanagenent
policies, regulatory changes, and |ong-term
solutions to drainage and float control
t hr oughout the state.

And then, less than -- well, it was
alittle over a year, | guess in June of 2006 --
sone of you are fromthe Seaford area and may
remenber the major stormthat hit that area. A
| ot of damage in that area, a |lot of flooding.
There were dangers with the WIlIlians Dam
potentially washing out. Fortunately it did not.

But it pretty much weaked havoc
t hroughout that area, so it's a rem nder that
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these storms don't always just hit in the
northern Piednont part of the state. They can
hit anywhere throughout the state.

So, to answer the question why is
DNREC doing this? Well, the short answer was
because we were directed to. But actually, a
better answer is that the task force for surface
wat er managenent identified sone legitimte
public health, safety, and welfare concerns
associ ated wi th drai nage and st or mwat er
managenent. They came up with some specific
recommendations for inprovenent. And our draft
stormmvat er regul ations are an attenpt by the
Departnent to address a | ot of those concerns
t hrough the regul atory process.

Now, the recommendations in the task
force docunment were kind of far-reaching. They
didn't just nake recommendations to our program
but there were sonme specific to the drainage and
stormvat er section. Reconmendation nunber 2
stated that a new process and response procedure
for addressing citizen conplaints should be
devel oped.

So, out of that cane our stormater
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hotline, a phone nunber that citizens can call.
We do keep a database of all the calls that come
in. That systemwent |ive in August of 2007, and
we currently have over 4500 drai nage conpl aints
in that database right now

Now, | don't want to inply that
every one of those, you know, is associated with
drai nage froma particul ar devel opnent or sone
ot her specific issue |like that, but certainly, a
| arge part of these are related to those types of
i ssues.

Reconmendati on 10B stated that a
qual ity inprovenent process should be inplenented
within the sedi ment stormmater programto inprove
the plan review process, to make it nore
efficient.

The Departnment went through, or our
program actual ly went through this value stream
mappi ng process. W were the second programin
DNREC to go through that. W brought in our
partners and ot her agencies to assist us through
t he del egation process and the plan review
process, and we did have sone outside consultants
as wel .
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And that -- they hel ped us devel op
this future state, as it's called, which is
basically where we want to go. A lot of the
recomendations in the proposed regul ati ons cane
out of this process for the plan review process.

19A was a recommendation to do
det ai | ed wat ershed studi es, managed by DNREC
under a consultation with the Surface Water
Advi sory Council. W did receive sone seed noney
in the first year, after the task force was --
report cane out, to fund three studies. W have
one in each county.

Appoqui ni m nk was the first one, and
t hen about a year later we got funding to do
Murder Kill and a portion of the Nanticoke above
WIlliams Damthat was hit so hard during that
sumer flood of 2006.

Reconmendati on 25 stated that
aqui fer recharge shoul d be considered as part of
t he design, construction, operation, and
mai nt enance of stormmvater facilities.

Now, if you | ook at our BMP t ool box
we had back in the first iteration of the
regul ations in the '90s, it was pretty small.

Wilcox & Fetzer Ltd.
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Basi cal | y consisted of ponds, and infiltration
basi ns and trenches.

Then in the m d-2000s, we added our
green technol ogy BWMPs, consisting of
bi oretention, biofiltration and filter strips.

And as we nove forward, we need to
expand our toolbox. So we're at the Craftsman
Prof essi onal tool box size now with our
post -construction stormvater BMPs. Under these
proposed technical docunents, we have 16 general
categories of BMPs. There are variants within
each of these categories, so there are now a
total of 41 different options with BMPs that can
be used for neeting these regul ations.

But the overarching recommendati on
was nunber 9, which basically said the design and
engi neering standards at the State | evel should
be strengthened through a revision to the
sedi nent and stormwater regulation. So that's
what nost of this effort has been ained at. The
m ni mum st andards shoul d address vol une
managenent .

The process itself, oversight was
provided by a regulatory advisory commttee, in
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accordance with our sedinent stormwater |aw,
chapt er 40.

We did devel op six subconmttees
t hat | ooked at sone specific issues related to
t he proposed revisions. Menbers of that
regul atory advisory conmttee were the regul ated
community, local jurisdictions, several of the
di visions within DNREC, home buil ders, |eague
| ocal governments. So again, quite a diverse
constituency represented.

We al so brought on sone consultants
to help us develop the regul ati ons and provi de us
with sone technical support. The Center for
Wat ershed Protection has assisted us in this
process. They're nationally known in the
stormmvater field. Horsley Wtten G oup al so
assisted us, as well as JM.

Just sone of the nunbers. W had a
total of eight RAC neetings over the course of
that five years. There were 37 subcommttee
nmeetings. The technical subcomm ttee al one had
20 neetings. By the tine we wapped this process
up, we were up to 223 interested parties on the
contact list.
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W took over 700 comments in the
course of that five years. You can see the
breakout here. Mst of them cane from our
del egat ed agencies. Consultants were pretty
close. And then, you know, the hone buil ders,
DNREC, private individuals made up the
di fference.

W have tracked these in a database,
and in nost cases, the comenter got a direct
response, indicating what the response was from
t he Depart nent.

So, again, we started this in 2005.
W' ve gone through three drafts, based on
coments we've received. Going into basically
t he seventh year here, so despite sone
reservations by some, we think it's tine to | and
this plane, and that's why we're here tonight.

|'mgoing to turn it over to El aine,
who will give you a little bit nore background on
t he regul ars thensel ves.

M5. WEBB: (Good evening. Can you
hear ne?

UNI DENTI FI ED SPEAKER:  Yes.

M5. WEBB: |'m El aine Webb. |'m
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al so an engineer with the sedi nent and stornmat er
program and |I'mgoing to give an overview of --
| went backwards. |'mgoing to give an overview
of what we have proposed in the regul ati ons and
t he regul ation revisions.

First, the 5000 square foot
di sturbance threshold that currently exists in
our sediment and stornmwater regul ations, that

threshold remains. |t has been unchanged in the
proposed revisions, so that's still the
t hr eshol d.

| f you disturb 5000 square feet of
| and or greater, you're subject to the
regul ations. And you nay need to devel op a
sedi ment stormmater plan prior to that |and
di st ur bance.

W are regul ating no new groups of
i ndi vidual s, so everyone that has been regul at ed
in the past will continue to be regulated. There
are nodi fied conpliance requirenents.

So, the threshold is unchanged, but
conpliance with our post-construction stormater
managenment requirenents have been changed.

W built in a delay in the effective

Wilcox & Fetzer Ltd.
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date into the regul ations, and these dates are
just for exanple. So, for exanple, if the

revi sed regul ations are published May 11th, 2012,
there woul d be a 90-day delay, and the effective
date would be in August. And that's going to
allow us time to devel op training prograns.

W have scheduled with the Center
for Watershed Protection four training prograns
to start with in that tine, between -- before the
effective date.

We al so have devel oped sone exanpl e
pl ans, which are currently avail able on our
website. They were prepared by consultants that
were engaged in this process, so that we have
sone exanples out there. W intend to offer a
circuit rider trainer for DURMM version 2, which
is a conpliance tool that's been devel oped to
hel p consultants in devel opi ng these sedi nent
stormvat er pl ans.

There's also the ability to devel op
sone additional training through the Chesapeake
Bay Program Partnership Training Gant, and we're
pursuing that at this tine.

And we do expect to continue to do

Wilcox & Fetzer Ltd.
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ongoi ng training throughout the process. So
after the effective date of the regul ations,
that's not when the training stops. W do intend
to continue to offer training as needed.

As far as grandfathering, for
projects that are in the review process at the
time that the regul ati ons becone effective, those
projects that are in the review process wll be
gr andf at her ed.

W have devel oped an interim
gui dance docunent, which is also avail able on our
website, and it lists the starting point, so what
determ nes whether it's in the review process or
not, which is different by all of our del egated
agenci es.

So, the agent for the particul ar
agency that would be review ng your project, if
the project's been submtted, if it has sone kind
of submittal requirenments, those would need to be
net to be considered grandfathered. So those
criteria are listed in that interimguidance
docunent .

Once those projects are
grandf at hered, they woul d have one year fromthe

Wilcox & Fetzer Ltd.
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effective date of the regulations to gain their
sedi nent stormnat er approval under the previous
set of regulations. They wouldn't be subject to
t hese proposed regul ati ons.

For projects that are approved at
the time that the regul ati ons beconme effective,
the plans wll expire three years follow ng that
approval. And this follows with the current
expiration date that we have on all plans. So
any sedi nent and stormwater plan has three years
prior to expiration.

We have included the condition where
a plan approval may be extended within 90 days of
the expiration date. So if a project isn't
conplete, the plan won't expire if it's extended.

| f construction is ongoing and it
t akes nore than the second three-year approval
peri od, the plan nmay be extended. As long as the
construction continues, you can continue to
extend that plan under the regul ations that were
in place when it was approved.

| f construction never begins on a
project that's approved, we have stated in our
t echni cal docunent that it will be granted one

Wilcox & Fetzer Ltd.
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addi tional three-year approval period.

Now, during this previous nonth of
coment period after the regul ations were
publ i shed, we received coments that our
regul ati ons section 1.3.2.1 was not consi stent
with our interimguidance docunent, and we
recogni zed that.

Regul ation section 1.3.2.1, we do
intend to update, so that it does allow for that
addi tional three years of approval period for
projects that haven't commenced construction.

There are some conditions in our
current regul ations where a project would be
exenpt, and one of those were for |and
di sturbances | ess than 5000 square feet. Those
woul d be exenpt. That still remains.

However, we've included the
condition where if there are increnental
di sturbances on a parcel of 5000 square feet over
and over and over, where those disturbances add
up to nuch greater than 5000 square feet, we
woul d have the ability to require managenent of
those areas. So increnental 5000 square feet
di sturbances can be regul at ed.

Wilcox & Fetzer Ltd.





© 00N Ol WN P

NMNNMNNNNRRRRRRPRRRRPR
A OWONPFPOOONOOOGPMWNPEO

Page 19

We have put in our proposed
regul ati ons that any variances would follow the
chapter 60 variance procedure, which is a nore
formal variance procedure than what we currently
have in our regul ations.

However, we have offered conpliance
options in our proposed regs, such that we don't
bel i eve that variances are going to be necessary
in alot of cases.

So, we have elimnated stormater
wai vers, for those of you that are famliar with
our current regul ati ons, where you can get a
stormmvat er quantity or quality waiver. Those no
| onger exist. It's instead conpliance options.

So, you conply if you neet that
condi tion, where maybe it has a tidal discharge,
sonething like that, if you' re used to having a
waiver. It's no |longer a waiver request, it's a
conpl i ance neasure.

W have also included the ability to
provide an offset if you cannot conply with the
resource -- the RPv stands for resource
protection event conpliance.

And one option for compliance with

Wilcox & Fetzer Ltd.
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the RPv is a fee in lieu, but that's only one
option. W know we needed to have an option in
pl ace for that offset programas we inplenented
t he proposed regulations, so the fee in lieu
option is one option that's been devel oped.

But there are other options for an
of fset, and that may be a banking program
off-site mtigation. W're open to any type of
of fset that an owner may want to provide to neet
their RPv, if they're unable to neet that for
sone reason on the site being constructed.

Just sone other provisions in the
regul ations. Qur enforcenent section is
unchanged. W are able to do enforcenent under
both the chapter 40 |law, which is the sedinent
stormnvater |aw, and al so chapter 60, which is the
wat er pollution |aw.

And we al so have the ability, still,
to del egate our programto |ocal agencies for
implementation. So that is al so unchanged.

And the stormmater utility section
remains in the sedi ment stormnater regul ations.
Qur law gives us the ability, the authority, to
develop utilities, stormmvater utilities
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t hroughout the state. What we have done in this
version of the regulations is really open that
up. It's less prescriptive in the regulation to
allow a |l ocal programto devel op a stormater
utility that suits their needs.

More on the technical requirenents
in the regulations. As we |ooked at the
post - construction stormiater requirenments, we
were | ooking at noving froma peak-based
di scharge requirenment to a vol une-based
managenment requirenment. W're |looking fromsite
| evel managenent to watershed | evel managenent of
our stormnater.

W' re | ooking for conpliance
options, instead of prescribing one size fits
all; everybody has to do a pond, you have to do
it this way. Like Randy said, we have, right
now, 41 different options. That nunber could
grow significantly as new technology is
devel oped.

W wanted to separate the regulatory
| anguage from our technical requirenents, so that
it is easier for us to nake changes to those
techni cal requirenents, or evolve as technol ogy

Wilcox & Fetzer Ltd.
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i mproves. Rather than having that in regulatory
| anguage, we have all of that now in our
techni cal docunent. It's nore of a living
docunent that can be updated w thout going

t hrough a regul atory revision process.

And we al so want to streanline that
pl an revi ew and approval process, as was
recomended by the task force. So, in our
current plan review and approval process, the
regul ati ons don't prescribe the plan review
process. It's all defined through policy.

Currently we have a three-step
process, but that's not being inplenented at al
del egated agencies in the same way. 1In an effort
to streamine the process and nmake sure that it's
consi stent throughout the state, we have defined
the three-step process in the regul ations, so
there woul d be three distinct steps.

There will be a project application
neeting, a prelimnary sedinent stormater plan,
whi ch woul d be when the stormwater BMPSs,
stormnat er managenent strategy's put together,
and then the final sedi ment stormmater plan would
include all of the construction details, and
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everyt hi ng necessary to construct the project.

W al so have a condition for
standard plans, and there are projects that would
qualify for a lesser plan. You wouldn't need to
devel op a detailed plan. And some of those
project types would include individual parcel
construction, like a residential home, m nor
I i near disturbances, such as utility projects,
tax ditch maintenance, stormmater facility
mai nt enance for those existing stormater
facilities, and construction of agricultural
structures.

But that's not an exhaustive list.
More can be added. W're open to that, if
there's a certain type of project that is
suitable for a standard plan, we're definitely
open to | ooking at that.

And we have devel oped standard
conditions that control the stormmater during
construction and post-construction for those
standard plans, and all of that's in our
t echni cal docunent.

The erosion and sedinment control is
the termthat has been used in the past for what

Wilcox & Fetzer Ltd.
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we do during construction. That's no |onger the
term nology that we'll be using. It's now
construction site stormwater management. So
we' || be | ooking at managi ng stormater runoff
fromthat construction site throughout the
construction period.

In the current regul ations, we have
a maxi mum threshold of 20 acres of disturbance
that's allowed for construction sites. Qur
proposed regs would allow for greater than 20
acres, if you provide an engineered design based
on the two year bare earth condition.

Qur standard details in the Erosion
Sedi nrent Control Handbook, which by the way we
did not change the nane of that, those details
are applicable for up to 20 acres of disturbance,
and they don't exceed that.

So if you were to exceed that 20
acre di sturbance, you would need to |look at a
conpliance plan. So a project of this size, the
sedi nent basins woul d need to be designed for
nore than the sedi nent volunme, but nore | ook at
bare earth condition for the two year stormfor
the runoff fromthat type of activity.
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W al so have a section in our
regul ati ons regardi ng turbid di scharges, and
currently it is referencing a best avail able
t echnol ogy approach to turbid di scharges, which
woul d nmean you're inplenenting all the practices
that are available to control discharges from
your site during construction.

There's a |l ot of buzz in our
community out there that deals with construction
site stormvater, about nuneric turbidity limts.
W don't have any limts on our regul ations at
the Federal level. There are none set at this
time, so we would remain with that best avail able
t echnol ogy approach until those nuneric limts
cone down. And then we're going to have to
adjust to that.

W al so have, in our -- in our
regul ati ons, a notice of conpletion requirenent.
So once a project is conpleted, you would need to
achieve that final stabilization, which is a 70
percent vegetative cover, or other stabilization
nmeasures to achieve that before the project can
be cl osed out.

Movi ng on to post-construction
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st ormnat er managenent, our current regul ations,
we have four regulatory stormevents. The water
quality, which is a two-inch rainfall event, the
2, 10, and 100 year. The 100 year is not

regul ated t hroughout the state, only above the C
& D Canal .

| n our proposed regul ations, we are
proposing three regulatory stormevents, the 1
year, the 10, and 100 year. And that fl ooding
event woul d be applicable throughout the state,
wi thout regard to different areas. So, we'd be
| ooking at 100 year -- at the 100 year stormin
all cases.

For stormmater quality nmanagenent,
our current regul ations, we're |ooking at that
two-inch rainfall event, which is about a six
nonth frequency storm and our current regs, we
have a preferential hierarchy of BMPs.

So we | ook at green technol ogy BMPs

first, as the nost preferred nethod. |If those
can't be inplenmented for sone reason, you woul d
drop down to a next level. And the goal there is

an 80 percent reduction in total suspended
sol i ds.
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Under the proposed regs, we no
| onger have that TSS goal. Qur goal is runoff
reduction. So we're |ooking to reduce the
runoff, reuse it, infiltrate it, store it, and
i npl ement measures that are going to reduce the
total runoff volume fromthe site. And that is
based on the one year stormevent, whichis a 2.7
inch rainfall

Under stormwater quantity

managenent, again, like | said, it's the --
currently we have the 2, 10, and 100 year above
the canal. And we |ook at the pre and

post - devel opment peak di scharge runoff conditions
in every case, and you have to mtigate your
post - devel opment runoff back to not exceeding the
pre-devel opnent runoff. And that managenent
strategy is the sane on all sites, regardl ess of
t he vol une.

Qur proposed regul ations woul d be
| ooking at the 10 and 100 year storns, statew de,
and we woul d only be | ooking at the
pre-devel opnent condition on an as-needed basis.
So that's one area that we spent a lot of tine in
review, is establishing a pre-devel opment runoff.

Wilcox & Fetzer Ltd.
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In these regulations, we're going to
be | ooking at a no adverse inpact on the
downstream system so you'd be analyzing the
wat er shed and | ooki ng at how that site discharge
is going to work in that watershed.

So, you may be exceedi ng our
pre-devel opnent discharge rate, but if it's not
causi ng an adverse inpact in the watershed, that
woul d be all owabl e, and you may not need to
construct the storage neasures that woul d be
required on every site under our current
regul ati ons.

And those managenent options woul d
be dependi ng upon what you find when you do that
analysis. This SAS is our stormwater assessnent
study. This is the stuff that's early in our
process, and we're | ooking at the watershed
position and different factors that factor into
t he anobunt of runoff that would be seen froma
site.

So, depending on how you -- that
figures out, that would determ ne what your
managenent options could be on the site.

For construction review, once a plan

Wilcox & Fetzer Ltd.
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is approved and it goes to construction, we
remai n engaged in the process. W have included
an owner self-inspection requirenment in these
regul ations. This mrrors what's in our MPBES
general permt, construction general permt

regul ations. W currently have that in there, so
we are requiring weekly self-inspections by the
owner .

W al so conduct construction
reviews, and that's conducted by sedi nent and
stormvat er program staff, whether it's DNREC
staff or del egated agenci es.

The contractor certification, which
is our blue card certification for contractors,
that requirement remains. So anyone engaged in
| and-di sturbing activity is going to be required
to have that certification training and blue card
t rai ni ng.

And certified construction
reviewers, that whole programw || remain. The
requirenent is for sites that have -- that are
greater than 20 acres will need to have a
certified construction reviewer enployed on that
site.
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As far as maintenance goes, once a
project is conplete, it's filed that notice of
conpl etion, and we're done inspecting it during
construction. Maintenance becones a
responsibility of the owner. That's the way it
is currently. It wll remain that way, unless an
owner makes sonme agreenent with a nunicipality or
sone ot her mai ntenance entity to take on the
mai nt enance of that facility.

However, now, as part of the plan
devel opment, we're going to be devel opi ng an
operation of maintenance plan, and it's going to
be devel oped during the plan review, plan
approval process, and then nodified at the end of
the process to incorporate the as built
information for those facilities. So, those
owers wll then have a plan that will tell them
how to maintain that facility.

That's an overview of our
regul ations. W did develop a technical
docunent. We said all along that the regul ations
are what you need to do. The technical docunent
is how you can do that. How you can conply.

So we' ve devel oped this technical
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docunent to provide sonme background information
It al so provides procedures and checklists, our
standards and specifications for

post - construction BMPs, and the erosion and
sedi ment controls are incorporated into the

t echni cal docunent, and we have exanples in
there, as well.

The technical docunent is currently
in a public review process. W advertised that
in February as well, and we're accepting coments
on the technical docunent, as well.

Any future changes to the technica
docunment will go through a simlar public review

process. So it will be advertised, we'll accept
coments, and -- and adjust accordingly.

Ri ght now the technical docunent is
posted on our website. It's not intended to be

t he type of docunent where you'd have a handbook
printed out, and that's it, because it's just too
much to it.

It's a docunent that is interactive.
We have a conpliance tool in there that's in
Excel, so you would need to downl oad that to be
able to use that. It's up on our website, so

Wilcox & Fetzer Ltd.
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woul d encourage you to take a |l ook at that, as
wel | .

It's broken down into 5 articles,
whi ch do not follow exactly with the sections of
the regulations, and that's intentional. So we
have articles based on category, type of
docunentation. Article 1 is program background.

Article 2 is policies and
procedures. And that would include information
on fees, our offset program the del egation of
our programto | ocal agencies.

Article 3, the plan review and
approval process, is where the bulk of the
technical information is |ocated. That's where
the plan review process is laid out, all of the
checklists that go along with it, our DURMM
conpliance tool, and our standards and specs.

Article 4 would deal with
construction review and conpliance, and that's
where information on our contractor
certification, our CCR program is |located there.

And article 5, on maintenance.
There's informati on on how to do mai ntenance
reviews and al so how to conduct mai ntenance on
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stormnat er managenent facilities.

Just to highlight, two of the
bi ggest sections of our technical docunent are
t he Del aware Erosion and Sedi nent Control
Handbook, and that has been revised, and the
post - construction stormvater BMP standards and
specs. In the ENS handbook we've added new
details for conposite filter |ogs, for
fl occul ates, concrete washout, and concrete
m xi ng operations. Anmong sone other edits, but
t hose are the new details.

And our stormater,
post - construction stormvater BMP standards and
specs, this is the list of the 16 main categories
of BWPs that we have available. And |ike Randy
sai d, each of these has design variances within
them which would bring us to a larger nunber of
BMPs. Sone of these you will be famliar wth,
if you have been designing any stornmater
facilities in Delaware. Ohers are new. Things
t hat we have encouraged, but haven't had a spec
for. So, there are |ots of options for
conpliance in the post-construction standards and
specs.
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|'mgoing to turn this back over to
Randy now.

MR GREER Ckay. | did want to
touch a little bit on sone of the economc
issues. | call this next section stormwater
econom cs 101. It's pretty basic stuff. You may
have heard sone people who believe in this, what
| call the spring scale theory of regulatory
costs. That is, DNREC, you're killing nme. Every
time | turn around you're costing nme nore noney.
Just piling it on, piling it on.

Actually, | think a better anal ogy
is probably a bal anced scal e, because a flaw in
that theory is not doing stornmwater nmanagenent
has zero cost. And we all know that's not true.
It's kind of a bal ance between private sector
costs and public sector costs.

So, when we have adequate stornmater
managenent, those costs are balanced. If we have
i nadequat e stornwat er nmanagenent, we start to see
i npacts to property due to the stream bank
erosion, water quality degradation, and flooding
during | arger storm events.

So, this starts to dip the scale a
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little bit, where public expenditures are needed
to overcome sone of the inpacts fromnot having
provi ded adequate stornmwater nmanagenent.

Oh. | mentioned earlier that we had
conmi ssi oned three watershed studies. The first
was the Appoqui nimi nk. Fol ks probably don't
typically think of that as an urbanized
devel opment, but some of the results that cane
out of that study are already beginning to show
sone of the inpacts associated w th devel opnent
on the wat ershed.

There's sone segnents in that
wat ershed that are starting to degrade, and nost
of the developnment in that area actually does
have stornmwat er managenent provided for them So
even under stornmwater managenent conditi ons,
they're still seeing the problens in that
wat er shed.

As a result of that study, the
consultant identified sone areas that woul d be
required to actually do over managenent, over and
above what our current regulations require, to
try to naintain the current flow conditions in
t hat wat er shed.
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So, this zone B was identified as an
area where the current regul ati ons woul d not
manage stormivater at an adequate | evel to prevent
f1 oodi ng.

Conversely, area C, since it's so
low in the watershed, could probably get by
wi t hout doi ng stormwat er managenent storage type
practices. It mght make nore sense in this area
to just go ahead and rel ease the water and get it
out of the system So, this is kind of the basis
for some of the things we're proposing in the new
regul ations. And as El ai ne nentioned, noving
froma site-based approach to a watershed based
approach, depending on what the inpact is of that
particular site on the watershed.

So, as these inpacts begin to
appear, of course, that's when we start getting a
phone call. You know, that's the 4500 conplaints
that conme in, and growing. So, you know, if you
believe in big government, and you know, noney's
not an object, the public sector can address
t hose ki nds of issues.

But as nost of us know, in these
days, nost people don't want big governnent.
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They want snaller governnent. So, that creates a
problem W don't have enough noney to address
t hese problens, and we have to | ook at other ways
totry to tip this bal ance back

So, that's really an intent of a | ot
of the -- what we're trying to do in the
regul ations, is to try to get a bal ance back
bet ween the private sector costs and the public
sector costs.

| did want to go over sone of the
conpliance criteria. Again, this is an overview
Really need to get into the technical docunent to
understand the details on this. Wen we issued
the first draft of the regulations, the
requi renent was basically to reduce all the
runof f fromthat new source protection event, the
one year storm

However, as we got into |ooking at
sone exanples, we saw this was going to present
sone problens. |If you have a site that's 55
percent inpervious on an A soil, the runoff from
that is about an inch, so that site would have
been required to reduce an inch of runoff.

However, a site with the sanme
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i npervious area on a C soil generates 1.8 inches
of runoff. So as proposed in that first draft,
we were requiring sites that had the | east
ability toinfiltrate, to actually reduce their
runof f by a greater anobunt than a site that had
better soils to do that.

So we felt that was -- had sonme not
only sonme technical issues, but sone equity
i ssues. So what the current regul ations and how
we' ve -- these have evolved is that under section
5.2, the runoff fromdisturbed areas that are in
a wooded or neadow condition need to be reduced
to the equivalent of a wooded condition.

Al'l other disturbed areas enpl oy
runof f reduction practices to achieve the
equi val ent of zero percent effective
i mperviousness. And again, this only applies to
t he di sturbed area, unlike the current
regul ati ons, where we're | ooking at the total
site. If you limt your area of disturbance,
you'll limt the area that needs to have runoff
reduction plans, as well.

So, if we look at the same two sites
under this revised requirements, for the first
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site on that A soil, again, since basically an A
soil has zero runoff on an open space condition,
t hey woul d be required to reduce that inch again.

However, on the second site, on the
C soil, since they have a lesser ability to
infiltrate runoff, their requirement is only .7
inches, or a 38 percent reduction. So again,
we're trying to make this both nore technically
feasible as well as nore equitable.

| mentioned that if the disturbed
area i s woods or nmeadow in the existing
condition, they need to reduce that down to that
equi val ent condition. So, under this exanple,
1.8 inches of runoff again on the C soil, they
have to reduce it down to the wooded conditi on.
So it's a greater reduction now.

This is the table | put together for
sone different conbinations of inpervious area
and soil types. Anything in the gray woul d be
required to reduce an inch or nore. So you can
see, nost of these are in the higher inpervious
categories. If you |look at typical residential
devel opnment, up to about a quarter acre density,
that's somewhere in the nei ghborhood of 30 to 40
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percent. So the requirenment's half an inch or
| ess, for nost residential areas.

| mentioned again that we did these
wat ershed plans. And in the Murderkill, we
actual ly | ooked at that scenario using a zero
percent effective inpervious, and what they found
was that it appears to be an effective neans for
regul ation. By requiring post-devel oped
hydrology to mimc the conditions for open space,
flow rates could be reduced in devel opi ng
subwat er sheds.

So at least froma nodeling
standpoi nt for what we have been able to
determ ne, this approach does seemto be a nuch
nore effective nethod.

As far as redevel opnent, under the
current regulations there is no distinction
bet ween new devel opnent and redevel opnent .
Redevel opnment projects are required to basically
nmeet the sanme regulatory requirenents

W have allowed for sone rel axation
of that in the proposed regul ations, and
basi cally, the standard for runoff reduction is
to a 50 percent reduction in the existing
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effective inperviousness. So, how that would
work is if you had a site that was 70 percent

i mpervious in the existing condition, runoff from
that site would be about two inches.

Normal ly, if this was a new site,
they'd have to reduce that runoff down to 1.1
i nches, but under what's proposed, they only have
to take their runoff down to 1.5 inches. So, a
35 percent reduction, instead of a 70 percent.

W al so made sone al | owances for
brownfi el ds devel opnent. We knowin a |lot of
cases, because of the potential contam nants in
the soil profile, using infiltration and recharge
may not be advisable, so there are provisions
that in the case of a brownfields devel opnent, if
there is an approved renedi ation plan, that site
can conply wi thout having to go through all of
t he reduction requirenents.

So the flow chart -- | have to show
you at |east one flow chart as an engi neer here.
| think that's required for all presentations by
an engi neer.

Basi cal |l y cal cul ate your post runoff
for the one-year storm enploy your runoff
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reduction practices to the maxi num ext ent
practical. [If you neet the mninum you get to
pass go, basically. |If you're not able to neet
your m ni mum runoff reduction, then we have an
opportunity to enploy treatnent practices, and
t hose treatnent practices can give you a credit
t owar ds whatever the offset is.

So, on the subject of offsets, as
El aine said, there's a section in the regul ations
that states that an offset shall be provided for
the portion of the RPv that does not neet the
m ni mum runoff reduction requirenents. | go back
tonmy little scale here. Those offsets can
i ncl ude banking, trading, off-site projects, or
nonet ary conpensati on.

The nonetary conpensation option is
equivalent to the cost to treat runoff vol une not
managed on site, based on construction and
mai nt enance costs for bioretention. Does not
include site assessnent, engi neering and design,
or permt acquisition costs.

According to the consultant that we
had do the analysis, they determ ned that that
of fset should be equivalent to $23 per cubic
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foot, for the runoff volume not matched, and this
woul d be inplenented through our fee in lieu
proposal .

And | put "fee in lieu" in quotes
here intentionally, because this is not the
typical fee that -- that nost people consider
when they hear a fee. So I'll go back to ny
spring scale again, for the spring scale theory.
Again, this is nore |like the bal ance scal e theory
of the fee in lieu option.

Again, this is an option. And under
t hat option, a devel oper can propose to give a
nonetary conpensation to a public entity in lieu
of doing stormmater practices on site.

So, you know, we can't forget about
the in lieu part. There are cost savings to the
devel oper, because they're not doi ng BMPs on
site. So hopefully, if we have the fee set
right, this would be generally in bal ance.

The overal |l objectives for the
offsets, it will be used to mtigate the negative
i npacts associated with urban stormwater runoff
at the watershed level. Potential uses should be
prioritized based on their benefits at the

Wilcox & Fetzer Ltd.





© 00N Ol WN P

NMNNMNNNNRRRRRRPRRRRPR
A OWONPFPOOONOOOGPMWNPEO

Page 44

wat er shed | evel .

Sone of the potential offsets that
coul d be used, one that conmes to mnd is pretty
obvious: Inplenent the recommendati ons of the
wat er shed managenent plans. Another option m ght
be BWMP retrofits.

Streamrestoration projects. In
sone cases, if a watershed is already inpacted,
you know, doing some increnental BMP nmay not
really benefit the watershed as a whole, as nuch
as doing sone type of restoration project in that
wat er shed.

Regi onal facilities m ght be another
option. Volune/nutrient reductions from other
sources, as a conpensation. And others. Again,
this section is witten to be very flexible. W
will, you know, entertain any and all options
t hat are proposed.

Just to touch base a little bit on
t he quantity nmanagenent requirenents, we do have
two options here, as well. The first option is
what we call our standards based approach.

And this approach, we don't have to
go through a detailed analysis. You can
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basically use the unit discharges that have been
devel oped for this option, based on the existing
| and use.

Option 2 is nore what we've referred
to as our performance based. It's closer to what
we've traditionally done in the past. The
standard for this is a no adverse inpact.
Criteria is based on hydrograph timng, channel
stability, systemcapacity. And there are three
| evel s of increasing detail of analysis required.

Now, the no adverse inpact
definition kind of depends on the level. So
under level 1, in order to qualify for no adverse
i npact, the project hydrograph nmust be | ess than,
and occur before the upstream wat er shed
hydr ogr aph.

At |evel 2, post-devel oped peak
di scharge and runoff volume nust be no greater
t han pre-devel oped condition, or, the downstream
wat er surface does not increase by nore than .1
feet, and no increase in the area of inundation.

Level 3, downstream water surface,
again, doesn't -- can't increase by nore than .1
feet, and is no increase in the area of
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i nundati on.

In the end, it's really all about
sustainability. Qur watershed studies are
showi ng that current sedi nent stornmnater
regul ations will not fulfill the goals of the |aw
in the long term

W may be able to hold the line for
sone tinme, but eventually sonme threshold will be
reached where we start to see the inpacts from
conmpoundi ng the effects associated with urban
devel opnent, and the current regulations really
aren't adequate to address those types of issues.
The public sector does not have the resources to
address inpacts caused by i nadequate stornmater
managenent .

M m cki ng natural watershed
hydr ol ogy t hrough vol une nmanagenent represents
our best avail able technology for m nim zing
i npacts created by inpervious surfaces.

And it's doable now. There are
pl enty of exanples. You can go on the web and
Googl e "sust ai nabl e devel opnent." You know,
there's thousands of hits of actual projects
t hroughout the country that are taking this
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appr oach.

And actually, | was just on the
National Home Builders site today. They have
sone very good links on their own site there,
with a whol e tool box of basically these very
types of practices.

So, with that, I'lIl turn it back
over to the hearing officer.

MR. HAYNES:. Thank you.

MR GREER Can you turn the lights
on, please.

MR HAYNES: Thank you for that
presentation. W have sone adm nistrative duties
to admt into the record. Could you turn off
the -- is there a -- turn the projector |ight
of f ?

The program has provi ded nme sone
docunents that will be part of the adm nistrative
record, and I'Il read themoff. First exhibit,
we'll mark it as DNREC Exhibit 1, is the proposed
regulation. This is 7 Delaware Adm nistrative
Code 5101, and that's DNREC Exhi bit 1.

DNREC Exhibit 2 is the technical
gui dance documents. That's actually a whole
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bunch of stuff right here. Lots of Iight
r eadi ng.

DNREC Exhibit 3 is the public
hearing presentation that was just given, and the
Power Poi nt.

DNREC Exhibit 4 is the start action
notice nunber 2006-16, as signed, | believe that
was by Secretary Hughes. Right?

M5. WEBB: Yes.

MR, HAYNES: And DNREC Exhibit 5
wi Il be the regulation revision process
chronol ogy.

DNREC Exhibit 6 will be the
regul atory advi sory committee nenber agency |ist.

DNREC Exhibit 7 is the regulatory
flexibility act response.

DNREC Exhibit 8 is the guidance
docunent .

DNREC Exhibit 9 is the June, 2011
public workshop noti ce.

DNREC Exhi bit 10 is the February,
2012 techni cal docunment public notice.

DNREC Exhibit 11 is the March, 2012
public hearing notice.
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And DNREC Exhibit 12 is the coments
received follow ng the publication in the State
Regi strar. And we have received an e-mail from
Sally Ford, an e-mail from M chael Herman. |
don't know if this is one e-mail.

M5. WEBB: Yes.

MR. HAYNES: Separ ate?

M5. WEBB: There were three separate
ones.

MR. HAYNES:. Three separate ones.

An e-mail fromPaul Mrrill, a fax from Scott's
Furniture, and a letter from Del aware Associ ation
of Realtors.

And the | ast one actually requested
t he hearing be kept open for a m ni mum of 30

days, | believe. Yes. And | will entertain that
request at the end of the hearing.
Wth that, 1'"'mgoing to see if there

are any public officials who would like to be
i ntroduced and nmake comments now? Any public
el ected officials present? kay.

Al right. 1'll see who wanted to
sign up to speak. The first person signed up to
speak is Bill Myer. And I'Il Iimt you to one
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mnute. No. He's well known. He used to be a
former Departnent enployee. Now he's nice and
tan and rel axed.

Let nme just see how many peopl e
signed up, if | do have to limt time. | think
you're good on tine.

MR. MOYER  Can everybody hear ne
all right? No?

UNI DENTI FI ED SPEAKER:  Turn it on.

MR. MOYER. How s that?

UNI DENTI FI ED SPEAKER: Rotate it.

UNI DENTI FI ED SPEAKER:  The
m crophone needs to be on.

MR MOYER Is this better? Thank
you, Bob. M nane is Bill Myer. |'m speaking
this evening as the president of the Inland Bays
Foundation, and on behal f of our board of
directors and our public nenbers.

The board of directors of the Inland
Bays foundation are as follows: [|'mthe
president. Ron Wislich is the president elect,
Harry Haon is the vice president. Helen Truitt
is our Secretary. Robert Adans is our treasurer.
Qur other board menbers are Robert Cubbison, Gary
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Jayne, John Austin, Robert Chin, Carl Mantegna,
Mart ha Kel | er, Doug Parham WIIliam Wckham and
Shirley Price.

The Inland Bays Foundation is a
nonprofit environmental advocacy organization
whose goal is to work diligently and proactively
toward renoving the Inland Bays and their
tributaries fromthe State and Federal |ist of
impaired waters, and to return themto their once
fishabl e and sw mmabl e status. W appreciate the
opportunity to present testinmony for the public
hearing, for the public record of this hearing.

It has been shown scientifically
that nutrient-|aden stormmater and sedi nent
entering the Inland Bays fromrunoff within the
wat ershed is significantly contributing to the
conti nui ng eutrophication of the Inland Bays,

t hereby reducing the chances that the Inland Bays
w il ever neet the State and Federal water
qual ity standards for which they are designated.

The Inl and Bays of Del aware are
designated as waters of exceptional recreationa
and ecol ogi cal significance, or ERES waters,
which is a classification that should afford the
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| nl and Bays an extra | evel of protection.

After decades of scientific studies,
and decades of effort, a 2001 State of the Bays
report published by the Center for the Inland
Bays indicates that the water quality of the
| nl and Bays remains fair to poor. That can be
found on page 61 of that report.

The Center for the Inland Bays has
hel ped tremendously to rai se public awareness of
the conditions of the bays, and in conducting and
fundi ng research that has greatly inproved our
ecol ogi cal understandi ng of the bays' dynam cs.

This inmportant role will continue
under the effective | eadership of Chris Bason
the new y appoi nted executive director of the
Center for the Inland Bays.

It is true that progress has been
made. However, the Inland Bays will not, quote,
"heal thenselves in tinme." And there are, quote,
"no dramatic inprovenents in place that are,”
quote, "working their magic," as stated by the
Positive Gowmh Alliance in The News Jour nal
article published on January 9th, 2012.

It is blatantly absurd to think that
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the Inland Bays are going to clean thensel ves up,
| et alone profess this magical theory to the
public. If the Positive Gowh Alliance's
assertions were true, it wuld be the first tine
in the human history that a water body cl eaned
itself up.

| would put little or no credibility
in any testinmony presented by the Positive G owth
Alliance at this or any other public hearing that
deals with the inprovenents of the health of the
I nl and Bays or the protection of our environment.

| will also suggest that a nore
appropriate name for the Positive Gowh Alliance
woul d be the Irresponsible Gowth Alliance. They
nost certainly will continue to oppose any
attenpts to inprove the very asset that attracts
so many people to eastern Sussex County.

| nprovenents in the current
situation are clearly needed. The proposed
regul ations will assist in achieving the ERES
standard. The Inland Bays Foundation strongly
supports the inplenentation of the sedi nent and
stormvat er regul ations, and we refuse to wait for
any type of mracle to happen, as stated by the
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Positive Gowth Alliance.

Qur specific coments are as
follows: Number 1. Section 1.3.1 should include
the Wetl ands Act, 7 Del aware Code chapter 66, and
t he Subaqueous Lands Act, 7 Del aware Code chapter
72.

Nunmber 2. Section 1.4.3 should Iist
exanpl es of other State and Federal sedinment and
erosion control and stornwater nmanagenent |aws
t hat are applicabl e.

Nunmber 3. Section 1.7.3 should
state that no offset requirements be all owed
until such tinme as the Departnment formally adopts
t he procedures referenced in this subsection.

Nunmber 4. Section 6.5.6.2 should
require that a set of as-built plans be submtted
as part of the post-construction verification.

Nunmber 5. Section 7.3. The Inland
Bays Foundation is concerned that the Departnent
and/ or designated agencies may not have adequate
staff to conduct maintenance reviews. This
section should require that each permttee submt
an annual maintenance report to the Departnment
and/ or desi gnated agency.
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Number 6. The I nland Bays
Foundation is concerned with the anount of
i mpervious surfaces in the fornms of roads,
rooftops and parking lots, which are being
constructed within the three Inland Bays
wat er sheds.

Scientific studies indicate that
when the total inpervious surface area of a
wat er shed exceeds 10 percent, as it does in
Rehobot h Bay, 10.5 percent, as it does in the
Littl e Assawonan Bay, or 10.2 percent, as it does
in the Indian R ver Bay, then significantly
i mpact the water quality and resultant bacteria
and chem cal contam nants.

The percent of inpervious surface
nmust, at worst, not exceed 10 percent of a
wat ershed. Therefore, in sonme instances,
exi sting inpervious surfaces may have to be
renoved, or allowed to remain only as an offset,
in devel oping offset requirenents relative to
section -- to subsection 1.7.3.

Again, | thank you for the
opportunity to comment on these proposed
regul ati ons.
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MR HAYNES: Do you want to make
your witten presentation as an exhibit? W'|
mark this as the Inland Bays Foundation, Inc.,
Exhi bit 1.

The next person signed up to speak
is Derek Strine. Derek, | apologize in advance
if | mspronounce your nane.

MR. STRINE: Derek Strine,
S-t-r-i-n-e, 1685 South State Street in Dover,
19901.

UNI DENTI FI ED SPEAKER: Take the
m crophone, put it to your mouth. Thank you.

MR. HAYNES: There's also seats up
here, if you' d like to nove up

MR STRINE: |'mgoing to address
just one of the areas. |It's actually from
current -- the current Departnent's own

consul ting engi neers, as opposed to a report from

11 or 12 years ago.

On the brownfields redevel opnent, |
bel i eve the Departnment's own consulting engi neers
showed that a project on Kirkwod H ghway and
Route 7 was not built -- was not feasible under
t hese proposed regul ati ons.
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That causes ne great concern. | own
a nunber of properties in all three counties,

i ncluding sone areas that are likely to be
redevel oped, and to take a, in that instance on
Ki r kwood Hi ghway, a gas station and a Steak and
Al e and expect that on a corner of Kirkwood

H ghway, with 40 or 50,000 cars a day, it should
be scraped clean and turned to grass is probably
not in the best interests of the State.

Certainly not of the land owners in
that particular piece. And is in direct conflict
with what | believe is forner Governor Mnner's
goal s of keeping devel opnent in areas that are
appropriate, and are already -- appropriate, and
have adequate infrastructure.

To say it's better to go to a farm
field wwth some class A soils and build a -- a
bank, and | eave an abandoned gas station in place
torot and turn into grass is probably not the
intent of the Governor in her directions to the
Departnent, and certainly should not be a goal of
t he regul ati ons.

| also would like to point out that
it's inconflict wth all three counties' |and
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use focuses to keep devel opnent in the areas with
appropriate infrastructure already in existence
or planned. And by hanstringi ng redevel opnent of
brownfields, it's really doing a disservice for
this generation and the generations to cone.

The cost benefit analysis needs to
be calculated on a -- a real nunbers type
reality, as opposed to sonething plucked fromthe
air, $23 per cubic foot, particularly when,
within the same regul ations, they say that site
i s not doable.

So, the brownfields is a specific
exanpl e that has -- causes ne grave concerns, and
| woul d hope the Departnent takes a very hard
| ook before they nove forward with the proposal.

MR. HAYNES: Thank you. And the
next person signed up to speak was Harry Hahn.

H a- o-n.

MR. HAON. CGood evening. M nane is
Harry Haon. That rhynmes with rayon, but | answer
to al nost anything. And |I'mhere as an officer
of the Inland Bays Foundation and the Sierra C ub
of Sout hern Del awar e.

And | commend DNREC for the
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t hor oughness of this proposed regul ation, but
unfortunately, there is one significant m ssing
piece. And that is stormwater and sedi nment
control on farmand in the Inland Bays wat ershed.

Early in the proposed regul ation,
it's made clear that farm and is exenpted. And
this is particularly troubl esone when it is
recogni zed that chicken litter used as fertilizer
contai ns high concentrations of nitrogen and
phosphorous nutrients, and is allowed to be
deposited right up to the edge of the bays, their
tributaries, and wetl ands.

In this situation, steps should be
taken to significantly reduce the anount of
nutrient pollution of the Inland Bays that are
washed in by stormater.

There are regulations that primarily
address the | and around chi cken houses and litter
storage piles, but does not cover the land at the
edge of waterways.

W therefore recommend t hat
regul ations simlar to these for residential and
conmer ci al devel opnent nust be enacted for
farm and to reduce pollution of the Inland Bays.
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Thank you.
MR. HAYNES: Thank you. Did you
want your statement marked? ['Il mark it as --

MR. HAON: Do you need nore than
one?

MR. HAYNES:. -- as Haon Exhibit 1.
The next person signed up to speak is Mke Kari a.

MR KARIA: M nane is Mke Kari a,
and |I'mthe executive director of American
Counci | of Engi neering Conpani es of Del aware.

UNI DENTI FI ED SPEAKER: M cr ophone.

UNI DENTI FI ED SPEAKER: Can't hear
you.

MR KARIA: OCh. | thought | was
speaking loud. So, ny nane is Mke Karia, and
' mthe executive director of Anerican Council of
Engi neeri ng Conpani es of Del aware. W are an
associ ati on of engineering conpani es |ocated and
working in -- in Del aware.

We have a witten -- witten
docunent, three page letter to be nade part of
your exhibit. But we would like to read two
par agraphs fromthis for your information.

One, that the American Council of
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Engi neeri ng Conpani es of Del aware, ACEC Del awar e,
comends the staff of DNREC for their very

conpr ehensi ve approach to the revisions of

regul ations. Not only that their approach is
conpr ehensi ve, but DNREC s staff has conducted
this reasoned process in a very transparent
fashion, and by giving the opportunity to the
prof essionals and the public input the |last four
years. And this is unprecedented in the history
of the state of Del aware, so we conmmend you and
we thank you for that.

We have one request, and we have so
many technical -- technical points, which we have
given for the public records. That because there
is uncertainty surroundi ng the increasing
construction cost associated wth the new
regul ations, and it requires further study.

And therefore, in our opinion, the
i mpl ementation of the regul ations should be

del ayed for one year, till we study the cost of
i mpl ementation on the private industry, on the
devel opers, and the -- and the private people.

And that, with that request, we have
gi ven you the technical points, and what have
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you. Thank you very nuch

MR HAYNES: Thank you. We'll nmake
that witten comments ACEC Exhibit 1. The next
person signed up to speak is Rich LaPointe. And
why don't you spell your name for the reporter
t 00.

MR. LaPO NTE: L-a-P-o0-i-n-t-e. I'm
Rich LaPointe. |'ma Public Wrks Director for
the City of Newark, and here on behalf of the
Cty. | kind of wshed | would have taken
stormvat er econom cs 101 before | canme here. In
fact, | think I mght ask Professor Geer to give
me sonme private nentoring to help ne better
understand this theory there.

But be that as may, the Cty of
Newark is very concerned about the econom c
i mpact that the 50 percent reduction in the
effective inperviousness for redevel opnent w |l
have.

Newark is primarily built out, and
nost of our construction is redevel opment at this
time. This requirenment could effectively
di scourage redevel opnent, and have a significant
i mpact on revenues generated that supplenment our
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tax and el ectric revenues.

The cost of neeting the 50 percent
reduction in the effective inperviousness, along
with the increased volunes to be nanaged, will be
nore expensive to achieve in Newark, where clay
soils are predom nant, in conparison to south of
t he canal, where sandy soil is nore preval ent.

It is reconrended that the percent
reduction in effective inperviousness be revised
to a range of 20 percent to 50 percent, depending
on the hydrological soil groups. This wll help
to | essen the econom c inpact in Newark and New
Castl e County, and may cause nore consi stent
costs of scale.

Thank you.

MR. HAYNES: Do you want your
witten statement entered in? Do you want it as
the City of Newark's exhibit?

MR. LaPO NTE: Yes.

MR. HAYNES:. Exhibit 1. Very good.
Thank you. The next person signed up to speak is
Fred Fortunato.

MR. FORTUNATO Hi, | amFred
Fortunato, and F-r-e-d F-o0-r-t-u-n-a-t-o. |'m
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here on behal f of the Home Buil ders Associ ation
of Del aware. Home Buil ders Association is nade
up of 350 conpanies throughout the state of

Del aware. We are all small businesses, and we've
all, nost of us are fam|y-owned, and have been
doi ng business in the state for generations.

| have submitted a letter fromthe
home builders with all our comments on here, so
|'mnot going to read themall. But we do
recogni ze that clean water quality standards are
important in our conmunity. Qur nenbers do their
best to build and devel op according to the nost
up-to-date | ocal regulations in place.

We're very concerned, because the
new regul ati ons have not been properly eval uated
for the econom c inpact on our comunities.

These regul ations not only affect residential
devel opnent, but commerci al devel opnent, as wel |
as many small and | arge businesses that want to
expand to cone to the state of Del aware. They
al so do not encourage redevel opnent.

The proposed regs have the potenti al
to significantly increase design costs and
subsequent construction costs with the project.
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It appears that the up front, front end design
costs, costs for approval can be particularly

hi gh, increasing the risk and nmaking it harder
for the small guy to engage in their products, or
smal | busi nesses.

| think it's inportant, and
actually, it was said perfectly earlier by the
gentl eman with DNREC, as far as achieving a
bal ance of private costs versus the public costs.
And | think what we've |earned and seen -- |I'm
not an engineer, so | can't go into the detail as
far as the soils and all that kind of stuff, but
everything we've heard is that these regs wll
cost nore to businesses to develop sites, to
expand the business, the repair shop, whatever.
It's going to cost nore noney, and there needs to
be a balance with that to protect the I and and
cl ean water.

But what you need for a balance, in
order to make that evaluation, you need to be
able to evaluate the costs. And quite honestly,
| -- as far as we've seen, that has not been
done. The true costs, the hard costs associ at ed
with this, the design costs, as well as the
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econom ¢ costs for businesses, whether the
projects are viable or not anynore, that needs to
be the done. You need to have all those nunbers
to make that scale equal out, and so that the
appropri ate deci sions can be made between, you
know, the political parties involved.

So, it's because of that that we are

asking that the -- these regul ati ons be del ayed
for a year, so we can study that.

A couple of other items. In
particul ar, the grandfathering provisions, | know

sone informati on was presented tonight that | had
not seen before, about the guidance, interim

gui dance documents. W need to study that,
because the grandfathering is real inportant.

I f you own a piece of ground and
your project goes out of conpliance, and you need
to restart later on, you're going to | ose yield.
You're not going to be able to expand your car
deal ershi p as nmuch, and now you got a probl em
with your bank. And that's a big issue for
anybody right now.

So, and there was al so nenti on about
if you have a project being reviewed and it's not
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approved yet, that you have a year to get that
approved. Unfortunately, a lot of our -- some of
our nmunicipalities take up to three years to get
a project reviewed and approved. So you know, we
got a request in, a six year no extension, as far
as getting plans approved and an extension, and
that's in a letter.

Oh.  And another itemon the -- with
the grandfathering is just a better definition of
what defines a cease of construction for three
years. Because you have projects partially under
way, where two-thirds of the streets are in, but
you' re building houses. So what actually
defines? |If you're not putting roads in, is that
a cease of construction? W need a little
direction on that.

Anot her concern we have is, kind of
steppi ng back and | ooking at a lot of initiatives
that are going on, is that you know, this
certainly is a big issue with stornmnater
managenent, but DNREC and EPA have ot her
initiatives out there, that you know, we're
| ooking at, and we're hearing and we're invol ved
with the best we can.
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Sea level rise, flood plain
dr ai nage, Chesapeake Bay WPs, and | just saw
sonet hing on wetland preservations. A |lot of
these may or may not be intertw ned and affect
each other as far as what you do and what all the
costs are.

So you know, | would -- bal ancing
costs, | think we need to | ook at all of these
variables and all of these prograns that DNREC is
[ aunching right now, and what the overall, the
true costs are going to be.

The increased costs of a project,
you know, can be devastating to businesses in
Del aware. Right now, as you all know, hone
bui I dings, as well as a |ot of other businesses,
are hurting.

| ncreased costs will be devastating
to many conpani es, and you know, it's not going
to bring new conmpanies to the state. Sinple as
that. And the guys that are still in business
out there are going to have a hard tine trying to
keep projects going when they're trying to stay
i n busi ness.

So we need to be very careful about
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this, and we are requesting that the regul ations
be del ayed until a full economc effect of al
t he proposed regul ati ons can be eval uat ed.

Thank you.

MR HAYNES: Thank you. We'll mark
your witten docunent as HBA Exhibit 1. The next
person signed up to speak is Scott Kidner.

MR. KIDNER: Good evening. Scott
Kidner, K-i-d-n-e-r, on behalf of the Del aware
Associ ation of Realtors. The hearing officer has
al ready received our letter requesting a m ninmm
of 30-day -- 30-day extension of the conment
peri od.

Wth that, | want to certainly thank
the teamhere in front of us for a lot of effort.
| understand it's been five years of effort and
hearing and neetings. Just as a personal note,
spent seven years working on the |andl ord/tenant
code. Seven years, with all the groups invol ved.
So, we're just beginning the process, | mght
add.

A couple of points. First, because
of the nature of this docunent, and the
regul ation i s now been promulgated in its final
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form we do believe a 30-day period is
reasonable, and will not detract from water
quality in the slightest.

Two, you've heard a great deal of
i nformati on about cost benefit anal ysis.
Definitely needs to be done, given the conplexity
of the docunent before you. Not only that.

The world in which we are operating
has dramatically changed. When we started this
five years ago, or when you guys said seven years
when John started all of this, the world is very,
very different. The rate of conversion of |and

has -- well, look at the building permt nunbers.
There isn't any.

Three. The grandfathering. | would
offer and submt, we'll have additional coments

fromthe realtors here shortly, but
grandf at hering. Anybody who's got a plan in the
system now gets grandfathered. Even with a
one-year, potentially a three-year, these things
slip. You're in the system vyou've already got
it in. That should be your grandfathering tinme
hat .

Addi tionally, under 4.5.3,
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additional soil testing, there was sone concern,
an issue about -- when you're setting up your
sedi mrent fences and the |ike, why you all would
| ook at additional soil testing.

W know that if you' re | ooking at
addi tional soil testing, that can involve
addi tional requirenents or changes in your
stormmvater plan. So | ask you guys to take a
| ook at that.

And certainly, one of the biggest
i ssues out there is the bonding, on 3.11.1. |
think there's a little confusion about the
del egat ed agency and you all requiring bonding.

And the way the | anguage reads, it
| ooks as though both you and the del egat ed
agency, whether it be the conservation district
or soneone else, could actually require two
bonds. You could require one and the del egat ed
agency could require one.

So again, technical issue, but I
think it needs sone clarification. W wll have
sone additional conmments. Hopefully we'll be
gi ven the 30-day extension, and provide those
coments and sone others as the tine period ticks
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away.

That concl udes ny conments.

MR HAYNES: Thank you. As to the
extension, | said | wll get to it at the end.
To the extent that sonebody wants -- has a
different one, then I'Il -- basically we'll talk
about it at the end.

MR. NEW.IN. Thank you, sir.

MR HAYNES: Making you stay to the
end. That was ny intent, right? Next person

signed up to speak was P. Morrill, Mo-r-r-i-I-1.
MR. MORRILL: M nane is Pau
Mrrill. 1'mthe executive director of the

Conmittee of 100. Last nanme is spelled
Mo-r-r-i-I-I

Comm ttee of 100 was founded in
1967. I1t's a nonprofit business association
whose mssion is to pronote responsi ble econom c
devel opment in Del anare. We have been an active
participant in this regulatory process, and we're
glad to be here tonight.

|'1'l paraphrase parts of this, and
hope that the entire statement will be entered
into the record. The Comm ttee of 100 believes
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there are too many unanswered questions about the
cost and inpact of the proposed revisions to the
Del awar e sedi nent and stormwater regul ations for
us to be able to support their imredi ate
pronul gation. W know projects will cost nore
under these regulations. W don't know how nuch
nor e.

W believe this uncertainty about

the effect of the revisions mght -- that it
m ght have on project economcs wll have a
chilling effect on devel opnment decisions in

general, and on redevel opnent projects in
particular, as the one gentlenman already has
nment i oned.

The state of the econony is such
that nore uncertainty is the last thing that
Del awar e enpl oyers and prospective enpl oyers
need.

The Committee of 100 recommends t hat
the effective date of the revisions be del ayed
for up to a year while DNREC and the regul at ed
community work together in a focused effort to
understand the effects of the regul ati ons on
actual projects, and how they m ght be mtigated.
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We stand ready to actively assist in that effort,
as we have participated in the regul atory process
to date.

The proposed regul ati ons are not
without nerit. There are environnental
advant ages to basing stormwater nmanagenent on
vol une control rather than peak discharge. |'ve
been to your class, Randy.

There are environnental and business
advant ages to planni ng stormwat er inpacts on
wat er shed basis, instead rather than on a
site-by-site basis.

Over time, inplementing runoff
reduction practices can | essen drainage fl ooding
i npacts and reduce stream bank erosion.
Provisions in the regulations for offsets and fee
in lieu create opportunities for off-site
pol l ution reduction practices that may be nore
econom cal, as well as nore effective, than
on-site facilities.

It is also inportant to note that
t he regul ati ons contain no TMDLs, and that APA
has indicated that it accepts conpliance with
Del awar e' s proposed runoff reduction requirenents
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as satisfying the Chesapeake Bay pollution
reduction allocation to devel opnent w thin that
wat er shed.

The question | ask at every public
hearing, the critical question renains, at what
cost do these advantages cone?

The division of watershed
stewardship is to be commended for the extensive
open process that resulted in the proposed
revisions.

Pronpted in part by a request by the
Committee of 100 for a test of the DURMM 2 nodel,
the division funded a design anal ysis of four
| and devel opnment projects by consulting
engineers. And that's been tal ked about, | won't
repeat that.

The interesting thing, the results
were instructive in getting an understandi ng of
t he significance changes in the design process
itself, which is going to result fromthe new
regul ati ons, and how that would affect how the
engi neering comunity does its job, and how it
woul d add to costs up front, at least initially.

The exercise also indicated that the
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runof f reduction requirenments could need -- could
be net with existing BMPs. What it did not do,
and what we have to do, is get a clear
under st andi ng of how nmuch the size and nunber of
t hose BMPs woul d increase, and what the costs
woul d be to construct them

It is that critical know edge gap
whi ch has created uncertainty in the devel opnent
comunity, and is a reason why we are
recommendi ng an intensive effort to conplete
t hose studies, or other nore representative
projects, prior to inplementing the new
regul ati ons.

In addition to cost issues, we have
concerns about the planned review process and the
length of time it takes to get approvals. W
were particularly concerned that Del DOT has been
added to the list of sign-offs needed prior to
the initial stormwater planning neeting.

Time limts, reasonable tinme limts
nmust be placed on the plan approval process. In
our opinion, Del DOT and the del egated agenci es
shoul d be required to enter into MOUs with DNREC
commtting to reasonabl e revi ew schedul es that
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are then enforced.

W recogni ze that the private sector
shares sone responsibility for the length of tinme
that the reviews take, and we woul d wel cone the
opportunity to work with the Departnment on ways
to make that process nore transparent and
account abl e, but nost of all, faster.

And | would add that the Markell
adm ni stration has stated that one of its goals
is to reduce the tine needed for regulatory
reviews, and we think this fits in with that
initiative.

W have brought to the attention of
the division that the sunset provisions in the
regul ations conflict with those in the technical
docunent, and others have tal ked about that, and
| think that is being worked on.

| would say for the record that the
Conmittee of 100 believes that the sinplest way
to solve the issue is just to allow any plans
t hat either have been approved previously or are
actively under reviewto go to construction in
five years, within five years after the adoption
of regulations, or their record plans that have
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been sunsetted by the local jurisdiction,
whi chever is shorter.

Finally, we are especially concerned
about redevel opnent projects under the proposed
regul ations. These are often tight urban sites
with a high percentage of inpervious surfaces,
and can be chal | engi ng and/ or expensive for
runof f reduction practices, as R ch nmentioned,
from Newar k.

We nust not nake it nore expensive
or nore difficult to do redevel opnent projects,
or they won't happen. Instead, we will push
devel opment pressures to greenfields,
contributing to nore spraw .

The proposed regul ati ons do make
sonme provision for redevel opment projects, but we
nmust be prepared to adjust the requirenments
further, if necessary, whether it's a range of
i mpervi ousness, such as R ch nentioned, or
sonet hi ng el se.

W shoul d be flexible in that
regard. W should be prepared, for exanple, to
accept a lower fee inlieu, if that's required to
make redevel opnment work, and we nust be |iberal
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in how we determ ne which watersheds are eligible
for offsets for a particular project.

When dealing with redevel opment, the
sites within an inpaired watershed, we should be
wlling to accept sone inprovenent over current
conditions, and not demand overni ght perfection.

Thank you for the opportunity to
comment on the proposed regul ati ons, and we | ook
forward to working with the Departnent on
i mprovi ng them

MR HAYNES: Thank you. We'll nmake
your witten statement Comm ttee of 100 Exhibit
1

And the next person to sign up to
speak is Kurt Brown. Kurt Brown. On.

MR BROWN: How we doing? M nane's
Kurt Brown. | live on Concord Pond, and these
are the headlines of the newspaper the day after
the flood of 2006. And I know you can't read
them fromout there, but you can see, these
headl i nes say that "Separate Agencies Control
Dans. Del aware Fl ood Pl anni ng Exposes Hol es."

This is the problem and this bil
does not address this problem \Wat happened in
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2006 is, behind ny pond is Fl eetwood Pond.

Fl eetwood is owned by Del DOT. M/ pond is owned
by DNREC, or they believe they own it. They
don't actually own it. They only own the parking
| ot.

And what happened is at 3:00 in the
nor ni ng, when fl ood warni ngs went out, Del DOT
opened their flood gates. DNREC didn't show up
until 10:30 the next norning. So of course ny
property got flooded, everybody el se's got
fl ooded. WIIlianms Pond and Hearns Pond were the
sane situation in Seaford.

W I lianms Pond was al nost |ost,
because Del DOT opened their flood gates at 3:00
in the norning when the warnings went out. DNREC
didn't show up till the next day, and of course,
Hear ns Pond got w ped out, WIIlians Pond al nost
got w ped out.

What |'mtrying to do is nmake the
control of spillways consistent. It should be
one agency. DelDOT's been doing it for a hundred
years, and they have been doing a great job of
it.

DNREC, their solution to this -- |
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met with Secretary Hughes back when this flooding
occurred. Their solution was let's coordinate
efforts. | said great. W're going to

coordi nate these dam openi ngs. Del DOT and DNREC
are going to open their ponds at the sane tine.

Well, the Veteran's Day storm cane
al ong, and Del DOT was forced not to open its
flood gates. It could not open its flood gates

until the Division of Fish and WIldlife showed up
at Concord Bridge to open their flood gates.

Well, they don't work on Veteran's Day. They
didn't show up until the next day.

W |ost Od Hearns Bridge. That's
$150, 000 down the drain. And it's been happening
everywhere. Hearns Pond, Abbotts Ponds, Craigs
MII. You |look around at any pond owned by the
Division of Fish and Wldlife and their spillways
are falling apart.

The reason this is happening, folks,
| found out on Concord Pond, what happened is
back in the '70s and '80s, our Secretaries canme
in, and they bought a whol e bunch of -- what they
did is people signed petitions, and the D vision
of Fish and Wldlife said, hey, we get 100
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percent of people together on a pond, and you al
sign a petition, we'll nmake it a wldlife refuge.
They found out that as soon as the next owner
cane al ong, they couldn't do that.

So, instead what they did, on
Concord Pond specifically, is they bought a
parcel of land and they |abeled it. They changed
t he nane from Concord MII| property to Concord
Pond. It has no water rights.

They only own the parking |ot, but
t hey' ve taken over the spillway, they claimthat
they own the spillway, they are now maintaining
the spillway.

We | ost one of the flood gates, and
they replaced it with another flood gate, and
fl ood gate was supposed to be marine grade
| umber. O course, they don't have the
experience, and they replaced it wth a piece of
treated lunber. That's not going to last very
| ong.

Anyway, ny point is that there
shoul d be one agency controlling our spillways,
danms, and ponds. This makes it consistent with
State | aw
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I n 2004, CGovernor M nner nade al
state ponds a wildlife refuge. Those owned by
the Division of Fish and Wldlife are at a
di sadvant age, as we saw with WIlliams Pond and
Hearns Pond. W IIlianms Pond, owned by Del DOT, was
eligible to draw fromthe general fund to repair
their spillway.

Hear ns Pond, owned by the Division
of Fish and Wldlife, was not. They have to go
t hrough Division of Fish and WIldlife budget.

And the Division of Fish and Wldlife does not
have the budget to maintain these spillways, for
one thing. They're not maintaining Concord at
all. The fisherman that died going over the
spillway at Concord, he came to rest in a pile of
debris, a whol e bunch of boards at the bottom of
the spillway. That debris is still there,

wai ting for the next victim

Wiy he died is because he went over
a spillway and he got thrown down onto 150 pound
boul ders. If it had been properly maintained,
that spillway woul d have had a snmooth transition
There's supposed to be 5, 10, 15, 25 pound riprap
around the spillway. |It's called a tunbling dam
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because stones tunble fromthe dam and they
occur naturally.
They' re not maintaining the Division

of Fish and Wldlife's ponds, spillways. |'ve
tried to get an answer fromthem Frank Piorko,
at a recent neeting in Seaford firehall, stated

to everybody in that neeting that a dam safety

i nspection was done for Concord back in 2008, and
he promsed to get it to ne. That never

happened. |[It's never been done.

The engi neer for the Division of
Fish and Wldlife, David Twi ng, states that they
don't know who owns the dam and spillway. At
| east he's being honest about it.

Again, ny point is that the Division
of Fish and Wldlife -- we should nake our ponds
consistent. Look at this list. This is a list
provi ded by DNREC of owners of ponds, State-owned
ponds. And they've got three owners in sone
pl aces. Del DOT, DNREC, and sone -- some ot her
agencies in here that own our spillways. Wen in
reality, they don't. You can only have one owner
of a spillway. You own the gate, the dam and
the water rights, and that's it.
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"1l make this short. This is the
end. Thank you very nuch for your tine. Again,
t here shoul d be one agency during an energency
controlling our spillways. Thank you.

MR HAYNES: Thank you. | do want
toclarify, there is a nexus between fl oodi ng and
this proposed regul ation, but what you're saying
is really not directly on this regulation, which
is the soil disturbance activity, that may cause
f 1 oodi ng.

So | understand what you're saying,
and your point was really pointed to a |ot of
people that are in this roomthat work for the
Departnment, so you served your cause well by
sayi ng that.

MR. BROAN:  Thank you.

MR. HAYNES: Thank you. And the
next person signed up, and actually the | ast
person to indicate they wanted to speak, there
were a nunmber of question marks, and | think we
have time to hear people after this person is
Rich Collins.

MR COLLINS: Thank you. I'mfrom
that very unreliable organization, the Positive

Wilcox & Fetzer Ltd.





© 00N Ol WN P

NMNNMNNNNRRRRRRPRRRRPR
A OWONPFPOOONOOOGPMWNPEO

Page 86

Gowh alliance. | amthe executive director,
Richard Collins. Before I forget, | would |like
to ask, I"'mgoing to ask for a 60-day period of
time for a witten comment peri od.

| brought here an analysis -- well,
let's speak to credibility real quick, because if
| have no credibility then | shouldn't speak at
all. 1 just want to point out that the Chancery
Court of Del aware agreed that our argunents had
credibility when they threw out SRA maps created
by DNREC due to not being | egally created.

|'d also like to point out that both
t he Chancery Court of Del aware and the Suprene
Court of Del aware thought we had credibility, our
argunents, when they rul ed agai nst DNREC buffers.
And I'd also like to point out that we had
agreed -- you know, | didn't agree with it, but
the coalition that was negotiating wth DNREC
about buffers had agreed to a 50-foot buffer,
agai nst ny advice, and the Center for the Inland
Bays chose to bl ow that agreement up. So, you
coul d have had buffers for about three years now

kay. Getting back to the subject
at hand. First of all, this country is suffering
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a major |loss of economc freedom Just in the

| ast year or so, according to the Heritage
Foundation, we've declined fromnunber 6 to 10th
in the world. W are no longer in the top tier
of nostly free nations. W're in the next |ower
cat egory.

|'ve got here a business
friendliness of the states analysis. This one is
fromthe Small Business and Entrepreneurship
Council. Delaware is rated 21st of the states.

Then | have one fromthe Business
Net work, CNBC. Delaware is rated 42nd anong the
states for top states for business in 2010. |
bel i eve that Del aware is declining in that
rating, and in |arge part because of regul ations
like this.

Now, one of the major features of
the stormmvater regs has to do with a fee in lieu.
Because DNREC says that sone property will not be
able to be devel oped, so they' ve nmade an option
for allow ng people to pay noney instead.

And | have been told by sone
experts, | amnot one, but | have been told that
that fee can be extrenely high, on the order of 8
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to $10, 000 per acre.

Now, the problemis that in 1990,
t he Supreme Court of Del aware issued an opinion,
requested by the Governor, on whether DNREC coul d
raise or create fees on their own. And they
rul ed unani nously that DNREC could not do that.
And in fact, that it would require a three-fifths
vote of the General Assenbly.

Now i f that's the case -- and you
know, I"'mnot an attorney, but it's pretty plain
tome, | think you're going to have to go to the

General Assenbly. That brings about a severe
probl em because assuming that, you know, that
you're not able to get three-fifths vote of the
General Assenbly, and maybe that's possi bl e.

But | have here a copy of the
Regul atory Flexibility Act for this regulation.
| can't find it anywhere on the DNREC website, so
we had to go to sone of our other sources. There
are a nunber of reasons why | do not believe this
anal ysis is adequate, but 1'Il hit the biggest
one first.

It conpares the new regs and how --
first of all, for those who don't know,
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regul atory flexibility requires an analysis to

see if new regulations are going to harmnore --
harm smal | business, and then if sone mtigation
shoul d be devel oped with the regulation. Ckay?

Most of this analysis says that it
doesn't do that, and that no mtigation is
necessary. But they conmpared it to the |ast regs
in 2005, and there was no anal ysis done then, and
it was legally required.

As a matter of fact, to the best of
our know edge, none of these anal yses were done
until we brought the point up about the buffers.
Because we found out then this | aw existed, and
it hadn't been complied with, as far as we could
tell, ever.

So, we believe on its face, this
entire analysis is inadequate, because you cannot
conpare sonet hing to not hing.

All right. But let's |look at the
internals. First of all, want to point out that
this -- this whole effort came about from an
Executive Order Nunmber 62, in 2005.

Well, we all know the econony was
on -- going up, we thought, like a rocket ship at
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that tinme. Conditions are conpletely changed
NOW.

Now sone people, and a | ot of
peopl e -- just today, just today, on CNBC, |
heard new statistics that cone out on
foreclosures. |It's gone up, the rate of
foreclosure is going up dramatically. The hone
buil ding industry is show ng no signs of recovery
what soever

Peopl e are not worried about how
they're going to neet stormwater. They're
wondering how they're going to stay in business
if things don't get any worse at all. And this
makes things worse for them as they have pointed
out, several of the speakers prior to ne.

Now, it says here -- I'msorry. |'m
just going to have to go through this thing.
wn't take | ong.

It says one point. The requirenent
to devel op a plan has not changed wi th provisions
to the Del aware sedi nent and stornmat er
regul ations. That's not true. There are
significant up-front costs that did not exist
bef ore.
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What does that nmean? |t neans that
you have to borrow or spend huge amounts of noney
before, A you know if the |ocal government is
going to give you perm ssion to build your
project at all.

And B, possibly years before any
revenue mght cone in fromthe building of
what ever you're trying to build.

Ckay? It says with the nodified
requi rements, alternative conpliance options are
proposed. And of course, one of the very mgjor
ones is the fee in lieu, which I think, first of
all, involves paying a whole | ot nore noney, and
second, | don't think is going to fly w thout
going to the General Assenbly.

It says, on page 2, "lnitially, the
cost to develop a plan may increase because of
the | earning curve associated with inplenenting
new regul ations."Now, |'ve heard several speakers
mention increased costs. None of themsaid
anyt hi ng about a learning curve. But this flat
out says it will increase.

Let's see here. Project sites that
have nore restrictions, such as |ower

Wilcox & Fetzer Ltd.





© 00N Ol WN P

NMNNMNNNNRRRRRRPRRRRPR
A OWONPFPOOONOOOGPMWNPEO

Page 92

perneability soil, high groundwater table, or a
poor outlet condition, may need to construct
addi tional BWMPs, that's best nmanagenent
practices, in order to nmeet runoff reduction
requirenents.

Well, obviously, if you have to do
nore, you're going to have to spend nore. Let's
go on to the next page. It also says additional

storage nust be provi ded, neaning additional
wat er storage. That, of course, will also be
nore cost.

And it even goes on to say, added
cost to the developer. Now it says -- and |
think this is another key point. The devel oper
cost in construction of BMPs on sites. Having
restrictions, however, is expected to reduce the
future public cost to inprove drai nage
infrastructure. | disagree whol eheartedly.

First of all, I thought that | heard
during the process of devel oping these regs that
t hose dam problens, | thought that was very
interesting. That was one of the reasons, you
know, one of the notivations, flooding, big
uncontrolled flood. | would argue is it possible
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t hat just because DNREC didn't open flood gates,
that that's why that all occurred.

But nore inportantly, Sussex County,
Kent County, and for that matter New Castle
County, at |east below the canal, are very rural
and devel opnent is very isolated. The governing
bodies are not -- wth few exceptions, other than
in the towns, which are very small and nostly
built out, are not allow ng any kind of high
density developnent. In addition, the econony
has brought building of virtually anything to a
virtual stand still.

So, | ask, how can a few isol at ed,
di sconnected projects, built to a higher
standard, have a neasurabl e inpact on the anmount
of water overall, when the vast, vast mgjority of
t he | andscape surely, in any given year, way nore
t han 99 percent of the | and woul d be unaffected.

Let's see here. It does say that
there are |l egal and consulting costs are expected
to remain, and are not expected to be
significantly affected by the proposed revision
to the Del aware sedi nent stormnater regul ations.

That is not true, because right now,
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you don't have to do hardly any genui ne

engi neering work prior to going to the | ocal
governnent. Under the new regul ations, you do.
And as | pointed out, you may not have any
opportunity to recoup those costs if you don't
get approval .

There is also interesting | anguage,
and I'mnot an expert on this. 1'll just say
that it does point out that agricultural
structures, if the disturbance exceeds one acre,
requires a detailed plan. | don't know |I'm
going to -- I'"'mnot clear if agriculture is
brought in when they're not now, or not.

One |l ast coment on this report.
The result of exenpting or setting |esser
standards of conpliance for individuals --

i ndi viduals or small businesses is expected to be
an inpact to stormmvater quantity and quality.

Once again, that hardly seens
possi bl e, given the isolated, disconnected
nature, and the very limted nunbers that are
likely to be constructed for probably years to
cone.

Now, there's one nore thing about
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credibility of the Departnent. And this is not
of the -- look, nothing I say, ever, is personal,
and I"'msorry if it's hurtful, | don't nean it to
be, but | feel that our State is in a crisis. |

t hink our country is in a crisis, and | feel that
too many people that are in power do not

under stand t hat.

First of all, the nmethod 2, where
you coul d be approved by -- well, where you'd
have to figure out if you had a downstream
impact. The definition of that, definition of
that is extrenely | oose.

One of the big problens that anyone
trying to comply with these types of mandates
today is that the person on the regulatory side
has all the power. The person who's trying to
conply has none.

And so, you go in -- and |'ve seen
it over and over and over. Under current rules,
a person is given a plan, they go back in,
they're told -- or rather, the person presents a
plan to the Departnment. Then they're told well,
we want you to change sone things. And so they
go back. And this can go on for literally
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nont hs, even years.

So now, if the definition of what an
i mpact on the downstream owners would be is
extrenely loose, it wll give every opportunity
for dramati c new and i ncreased del ays and
uncertainty on whoever is trying to negotiate
with the Departnent.

Last thing. Again, about
credibility. Just -- what day was this? Just
within the last two or three days, DNREC has put
out a press rel ease regardi ng Del aware | osing
val uabl e wetl ands, despite efforts to prevent it.
And devel opers and use of land is identified as
the culprit. W're apparently still |osing, even
t hough | see hardly any building going on, we're
losing all kinds of wetlands.

But it's based on reports, according
to this rel ease, a conparison between 1992 and
2007 maps. |If you go back to a report from 2007
by DNREC, they said that, first of all, the two
maps were done with conpletely different map
scal es; that 40 percent of the map was esti mated,
because the data wasn't good enough to do
ot herwi se.
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They gave all kinds of reasons as to
why there were differences in the nunber of acres
of wetlands that had to do with technical reasons
about msclassification -- let's see -- well, it
says right here. Estimating wetland acres for 40
percent of the state that was not exam ned.
Treatnent of farm wetlands, that was treated
differently.

Anyway, there were just all kinds of
technical reasons that they admtted that the
validity of conparing 1997 and 2000 -- or '94 and
2007 wasn't valid. So here now we use -- in the
very sane data, they cone out and tell us we're
absolutely losing wetlands, and we've got to do
sonet hing about it. It just goes to basic
credibility.

So, thank you very nuch

MR HAYNES: Thank you. That's the
| ast person that indicated they wanted to speak.
And as | said before, to the extent that sonebody
had a question mark -- | see a man raising his
hand.

Way don't you cone up here. State
your nane. How many ot her people would like to
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speak that didn't speak? One other response.
Ckay.

| should come to your defense, the
Di vi sion of Watershed Stewartship doesn't have
anything to do with wetlands. That's another --

MR. COLLINS: I'mwell aware. |'m
not accusi ng them of anyt hi ng.

MR KRAMER: Dan Kr aner,
K-r-a-me-r. | got a question. Can you guys
hear me back there wi thout the m crophone? Can
you actually hear nme without the m crophone?
figured you could, because | got a big nouth.
And | love ny big nouth, because everybody, if

you can't hear me, |'ll make sure you hear ne.

| want to know one thing. This
pi ece of garbage, and I wll call it garbage, how
many small businesses will never get off the
ground? 1'mgoing to be one of them

Why? Because | own four acres of
comercial land. And I've got to Kkiss
everybody's chuck, from DNREC to Del DOT to the
Sussex County Council and everybody down the
pi ke, to get off the ground.

If 1'"mgoing to spend all that kind
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of nmoney, | mght as well just pack it up and
leave it sit there. |It's just as valuable. |
m ght as well take that noney and put it in the
bank, which is paying about 1 percent, or
three-quarters of a percent. | mght as well
make just as nuch noney, because it's going to
cost ne too nuch noney to get off the ground,
before it's ever -- and it's going to be years
for me to pay it off.

And as far as cleaning up the Inland
Bays, the best way to do that is the people that
live there ought to just nove out. And guess
what? It would clean up itself.

Thank you.

MR HAYNES: Thank you. Sir.

MR LARDNER Ring Lardner. Good
eveni ng, Ring Lardner, professional engineer.
Last nane L-a-r-d-n-e-r, with Davis, Bowen &
Fri edel .

| had the pleasure of sitting on the
subcommi ttee and working with the staff of DNREC
For all that they have done, | have raised sone
concerns to them before.

Sone things | wanted to put onto the
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public conmrent is the concern that we have, at

| east in the design comunity, is how do the
regul ations nesh with the I ocal |and use agencies
such as Del DOT roadway requirements, curb and
gutter, with other |and use agencies, how they
deal with stormwater nmanagenent, open space and
buffers.

And they don't all work well
together, so that is a concern we have right now
going into these new regulations. That's
sonething we need to | ook at, working with those
| ocal land use agencies in order for those all to
wor k together. Thank you.

MR HAYNES: GCkay. Thank you.
Anybody el se who would |ike to speak? Seeing no
response, |1'd like to thank you all for com ng.
And | will address the request for -- there was a
30-day extension for the public conment period,
that would be witten coments, and a 60-day
request. Does the Departnent have any position?
Are you opposed to any extension?

MR, GREER:  No.

MR. HAYNES: They're being
non-conmttal. Putting it all on ne. |'mnot
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going to get to this, | know, for at |east 30
days, so | think that's a reasonabl e request, and
"Il grant the 30-day extension for witten
comments. That should be sent, preferably by
electronic, to Eileen Wbb. She was the contact
person in the notice.

Again, thank you all for com ng.

(Hearing concluded at 8:02 p.m)
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REPORTER S CERTI FI CATE

|, JULI ANNE LaBADI A, Regi stered D pl onate
Reporter and Notary Public, do hereby certify
that the foregoing record, pages 1 through 102
inclusive, is a true and accurate transcript of
ny stenographic notes taken on March 1, 2012, in
t he above-captioned matter.

I N WTNESS WHERECF, | have hereunto set ny
hand and seal this 7th day of March, 2012, at
W I m ngt on.

Jul i anne LaBadi a, RDR, CRR

Wilcox & Fetzer Ltd.
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		variances (3)

		variants (1)

		vast (2)

		vegetative (1)

		ventilation (1)

		verbatim (1)

		verification (1)

		version (2)

		versus (1)

		Veteran's (2)

		viable (1)

		vice (1)

		victim (1)

		virtual (1)

		virtually (1)

		volume (10)

		volume-based (1)

		Volume/nutrient (1)

		volumes (1)

		vote (2)



		W

		wait (2)

		waiting (1)

		waiver (3)

		waivers (1)

		wants (1)

		warnings (2)

		washed (1)

		washing (1)

		washout (1)

		water (21)

		waters (3)

		watershed (36)

		watersheds (2)

		waterways (1)

		way (10)

		ways (2)

		web (1)

		Webb (8)

		website (5)

		weekly (1)

		welcome (1)

		welfare (1)

		wetland (2)

		Wetlands (8)

		what's (2)

		whatsoever (1)

		whichever (1)

		who's (2)

		whole (8)

		wholeheartedly (1)

		whose (2)

		Wickham (1)

		wide (1)

		Wildlife (11)

		Wildlife's (1)

		William (1)

		Williams (7)

		willing (1)

		wiped (2)

		WIPs (1)

		wished (1)

		within (13)

		without (8)

		Witten (1)

		wondering (1)

		wooded (3)

		woods (1)

		work (11)

		worked (1)

		working (6)

		works (2)

		workshop (1)

		world (3)

		worried (1)

		worse (2)

		worst (1)

		wrapped (1)

		wreaked (1)

		written (11)

		Wuslich (1)



		Y

		year (25)

		years (23)

		yield (1)



		Z

		zero (4)

		zone (1)
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; DEPARTN;:? Z:ALETS:RAEE:;\QSERCES oD 1 car_1‘t ha_vc_eadialoguefrom the audience of _
2 unidentified speakers. That's why we're doing
3 ENVI RONVENTAL CONTROL 3 this.
4 SEDI MENT AND STORWMTER MANAGEMENT PROGRAM | ' Tha other housek eeping matter is if
5 5 you have a cell phone or other electronic device,
6 InFRe 6 pleaseput it onsilent. And if you do want to
7 Proposed Revisions to t M enul Al ons 7 talk, please exit the hearing room before
8 8 speaking. That'sjust a courtesy for the public
9 9 speakers.
10 10 Theagendafor tonight isthe
11 TRANSCRI PT OF PUBLI C HEARI NG 11 Department program that developed these proposed
12 DNREC Audi t or i um 12 regulations will be making a presentation, and
13 2o King s Hamay o1 |13 after that, | will takethe public speakersin
14 g’?{)ghp_l}n 2012 14 the order they signed in, as | indicated earlier.
15 15  Aspart of your public comments, you
16 HEARD BEFORE: ROBERT HAYNES - Hearing Officer |16 can ask questions of the Department
17 APPEARANCES: 17 representativesthat are here, or you can just
18 FE%I’_%XP;\/IEG\R;\EEFB% 18 make comments to the changesin regulations. You
19 19 can say you support them or you don't support
20 20 them. To the extent you want to adopt somebody
21 21 else's comments, you can do that, as well.
22 22 Astimeadlows, | will entertain
W LCOX & FETZER . _ .
23 1330 King Street, Wlnington, Delaware 19801 |23 commentsfrom people who did not signin. | will
(302)  655- 0477 . . .
24 waw. Wi | fet. com 24 wait to see how many people signed in before |
Page 2 Page 4
1 MR.HAYNES: Good evening. Can 1 will determineif | need to allocate time from
2 everybody hear me? 2 thetime we have for this hearing tonight.
3 UNIDENTIFIED SPEAKER: Yes, sir. 3 Withthat, I'll turnit over to --
4 MR.HAYNES: Thisisthetimeand 4 whoisgoing to be leading off? Why don't you
5 the place for a public hearing on the proposed 5 introduce yourself, and anybody else on your
6 regulationsthat will revise the Delaware 6 team.
7 sediment and stormwater regulations. 7 MR.GREER: Okay. Thank you, Bob.
8 My nameis Robert Haynes. | have 8 I'm Randy Greer. I'm an engineer with the
9 been assigned to preside over this public 9 sediment stormwater program. Elaine Webb, one of
10 hearing, and to prepare areport of 10 our other engineers, will be assisting mein the
11 recommendations for the Secretary of the 11 presentation tonight.
12 Department, Collin O'Mara, who will make the 12 Can everybody see the screen okay?
13 final decision. 13 UNIDENTIFIED SPEAKER: You need to
14 A couple of housekeeping matters. 14 speak up.
15 There'sasign-in sheet when you entered the 15 UNIDENTIFIED SPEAKER: The
16 room. If you're speaking, | do want you to sign 16 difficulty iswith the overhead --
17 intothe sign-in sheet, and | will take the 17 MR.GREER: Isthat better?
18 speakersin the order they signin, with acouple 18 UNIDENTIFIED SPEAKER: With the
19 of exceptions that well get to. 19 ventilation system on, peoplein the back have a
20  Also, I'd ask that you come up here 20 harder time hearing than up front.
21 and use the microphone, which | think works. And |21  MR. GREER: Iseverybody going to be
22 thereason for that is the court reporter over 22 ableto hear me?
23 hereis making a verbatim transcript, and she can 23 MR.HAYNES: Can you hear back
24 only take down one speaker at atime. Sowe 24 there?
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UNIDENTIFIED SPEAKER: It'sfine.

MR.HAYNES: Do atest. Test.

MR. GREER: Hello. Test, test.

UNIDENTIFIED SPEAKER: It'sfine.

MR. GREER: Okay. AsBob indicated,
we're going to do a presentation that pretty much
hits the highlights of the regulation.

Obvioudly, these are complex
regulations, so we're going to do the overview.
If you want to really know the details, you'll
probably have to go into the documents
themselves, and there will be an open period for
comments, which the hearing officer will
determine.

Just alittle bit of background. We
actually had our first regulatory advisory
committee back in 2007, so we've been at this for
quite awhile. But the reason we're here, why
we're doing this actually goes back alittle bit
further.

In fact, we need to go back to
September 15th of 2003. That was the date that
Tropical Storm Henri hit the state, and it caused
quite a bit of property damage. Luckily, there
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that the current stormwater regulations do not
adequately address volume management, and there
should be an increased emphasis on recharge and
infiltration of stormwater.
It also stated that the 21st Century
fund that is, currently and then, used to help
rectify some of these drainage problemsis not
sufficient to meet the long-term needs identified
by watershed evaluations and long-term planning.
So, the hope was that the outcome of
this task force would provide the basis for the
next iteration of future surface water management
policies, regulatory changes, and long-term
solutions to drainage and float control
throughout the state.
And then, lessthan -- well, it was
alittle over ayear, | guessin June of 2006 --
some of you are from the Seaford area and may
remember the major storm that hit that area. A
lot of damagein that area, alot of flooding.
There were dangers with the Williams Dam
potentially washing out. Fortunately it did not.
But it pretty much wreaked havoc
throughout that area, so it's areminder that
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wasn't any loss of life in this one, but the
community of Glenville was particularly hard hit.

In fact, New Castle County had,
within like ayear and a half, three major storm
events that caused wide spread damage. 171 homes
had to be purchased, and the combination of State
and County governments spent over 34 million in
two yearsto rectify storm damage from those
three storms.

Asaresult of that, Governor Minner
at that time issued her Executive Order Number
62, which formed atask force to look at surface
water management issues throughout the state.

They had achargeto look at a
number of issues, to try to develop a statewide
more comprehensive approach to both drainage and
stormwater management iSsues.

The task force was made up of local
government officials, legislators. Home builders
association was represented. So it had quite a
diverse membership. And they issued their report
on April 1 of 2005.

Some of the information contained in
the background of that report was a discussion
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these storms don't lways just hit in the
northern Piedmont part of the state. They can
hit anywhere throughout the state.

So, to answer the question why is
DNREC doing this? Well, the short answer was
because we were directed to. But actually, a
better answer is that the task force for surface
water management identified some legitimate
public health, safety, and welfare concerns
associated with drainage and stormwater
management. They came up with some specific
recommendations for improvement. And our draft
stormwater regulations are an attempt by the
Department to address alot of those concerns
through the regulatory process.

Now, the recommendations in the task
force document were kind of far-reaching. They
didn't just make recommendations to our program,
but there were some specific to the drainage and
stormwater section. Recommendation number 2
stated that a new process and response procedure
for addressing citizen complaints should be
developed.

So, out of that came our stormwater
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1 hotline, a phone number that citizens can call. 1 Basically consisted of ponds, and infiltration
2 Wedo keep adatabase of al the calls that come 2 basins and trenches.
3 in. That system went live in August of 2007, and 3 Theninthe mid-2000s, we added our
4 we currently have over 4500 drainage complaints 4 green technology BMPs, consisting of
5 in that database right now. 5 bioretention, biofiltration and filter strips.
6  Now, | don't want to imply that 6 Andaswe move forward, we need to
7 every one of those, you know, is associated with 7 expand our toolbox. So we're at the Craftsman
8 drainage from a particular development or some 8 Professional toolbox size now with our
9 other specific issue like that, but certainly, a 9 post-construction stormwater BMPs. Under these
10 large part of these are related to those types of 10 proposed technical documents, we have 16 general
11 issues. 11 categories of BMPs. There are variants within
12 Recommendation 10B stated that a 12 each of these categories, so there are now a
13 quality improvement process should beimplemented |13 total of 41 different options with BMPs that can
14 within the sediment stormwater program to improve |14 be used for meeting these regulations.
15 the plan review process, to make it more 15  But the overarching recommendation
16 efficient. 16 was number 9, which basically said the design and
17  The Department went through, or our 17 engineering standards at the State level should
18 program actually went through this value stream 18 be strengthened through arevision to the
19 mapping process. We were the second programin |19 sediment and stormwater regulation. So that's
20 DNREC to go through that. We brought in our 20 what most of this effort has been aimed at. The
21 partners and other agencies to assist us through 21 minimum standards should address volume
22 the delegation process and the plan review 22 management.
23 process, and we did have some outside consultants |23 The process itself, oversight was
24 aswell. 24 provided by aregulatory advisory committee, in
Page 10 Page 12
1 Andthat -- they helped us develop 1 accordance with our sediment stormwater law,
2 thisfuture state, asit's called, which is 2 chapter 40.
3 basically where we want to go. A lot of the 3  Wedid develop six subcommittees
4 recommendations in the proposed regulations came 4 that looked at some specific issues related to
5 out of this process for the plan review process. 5 the proposed revisions. Members of that
6  19A wasarecommendation to do 6 regulatory advisory committee were the regulated
7 detailed watershed studies, managed by DNREC 7 community, local jurisdictions, several of the
8 under a consultation with the Surface Water 8 divisions within DNREC, home builders, league
9 Advisory Council. Wedid receive some seed money | 9 local governments. So again, quite adiverse
10 inthefirst year, after the task force was -- 10 constituency represented.
11 report came out, to fund three studies. We have 11 Wealso brought on some consultants
12 onein each county. 12 to help us develop the regulations and provide us
13 Appoquinimink was the first one, and 13 with some technical support. The Center for
14 then about ayear later we got funding to do 14 Watershed Protection has assisted usin this
15 Murder Kill and a portion of the Nanticoke above 15 process. They're nationally known in the
16 Williams Dam that was hit so hard during that 16 stormwater field. Hordley Witten Group also
17 summer flood of 2006. 17 assisted us, aswell asIMT.
18  Recommendation 25 stated that 18  Just some of the numbers. We had a
19 aquifer recharge should be considered as part of 19 total of eight RAC meetings over the course of
20 the design, construction, operation, and 20 that five years. There were 37 subcommittee
21 maintenance of stormwater facilities. 21 meetings. Thetechnical subcommittee alone had
22 Now, if you look at our BMP toolbox 22 20 meetings. By the time we wrapped this process
23 we had back in the first iteration of the 23 up, we were up to 223 interested parties on the
24 regulationsin the '90s, it was pretty small. 24 contact list.
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1 Wetook over 700 commentsin the 1 date into the regulations, and these dates are
2 course of that five years. Y ou can see the 2 just for example. So, for example, if the
3 breakout here. Most of them came from our 3 revised regulations are published May 11th, 2012,
4 delegated agencies. Consultants were pretty 4 there would be a 90-day delay, and the effective
5 close. And then, you know, the home builders, 5 datewould bein August. And that's going to
6 DNREC, private individuals made up the 6 alow ustimeto develop training programs.
7 difference. 7  We have scheduled with the Center
8  We havetracked these in a database, 8 for Watershed Protection four training programs
9 and in most cases, the commenter got a direct 9 to start with in that time, between -- before the
10 response, indicating what the response was from 10 effective date.
11 the Department. 11 Wealso have developed some example
12 So, again, we started thisin 2005. 12 plans, which are currently available on our
13 We've gone through three drafts, based on 13 website. They were prepared by consultants that
14 commentswe'vereceived. Going into basically 14 were engaged in this process, so that we have
15 the seventh year here, so despite some 15 some examples out there. We intend to offer a
16 reservations by some, wethink it'stimeto land 16 circuit rider trainer for DURMM version 2, which
17 thisplane, and that's why we're here tonight. 17 isacompliance tool that's been developed to
18 I'mgoingtoturnit over to Elaine, 18 help consultants in devel oping these sediment
19 who will give you alittle bit more background on 19 stormwater plans.
20 theregulars themselves. 20 There'saso the ability to develop
21 MS. WEBB: Good evening. Canyou 21 some additional training through the Chesapeake
22 hear me? 22 Bay Program Partnership Training Grant, and we're
23  UNIDENTIFIED SPEAKER: Yes. 23 pursuing that at thistime.
24  MS.WEBB: I'm Elaine Webb. I'm 24 Andwe do expect to continue to do
Page 14 Page 16
1 also an engineer with the sediment and stormwater 1 ongoing training throughout the process. So
2 program, and I'm going to give an overview of -- 2 dfter the effective date of the regulations,
3 | went backwards. 1'm going to give an overview 3 that's not when the training stops. We do intend
4 of what we have proposed in the regulations and 4 to continue to offer training as needed.
5 the regulation revisions. 5 Asfar asgrandfathering, for
6  First, the 5000 square foot 6 projectsthat arein the review process at the
7 disturbance threshold that currently existsin 7 timethat the regulations become effective, those
8 our sediment and stormwater regulations, that 8 projectsthat arein the review process will be
9 threshold remains. It has been unchanged in the 9 grandfathered.
10 proposed revisions, so that's till the 10 Wehave developed an interim
11 threshold. 11 guidance document, which is also available on our
12 If you disturb 5000 square feet of 12 website, and it lists the starting point, so what
13 land or greater, you're subject to the 13 determines whether it's in the review process or
14 regulations. And you may need to develop a 14 not, which isdifferent by all of our delegated
15 sediment stormwater plan prior to that land 15 agencies.
16 disturbance. 16  So, the agent for the particular
17  Weare regulating no new groups of 17 agency that would be reviewing your project, if
18 individuals, so everyone that has been regulated 18 the project's been submitted, if it has some kind
19 inthe past will continue to be regulated. There 19 of submittal requirements, those would need to be
20 are modified compliance requirements. 20 met to be considered grandfathered. So those
21  So, thethreshold is unchanged, but 21 criteriaarelisted in that interim guidance
22 compliance with our post-construction stormwater 22 document.
23 management requirements have been changed. 23 Oncethose projects are
24 Wehbuilt in adelay in the effective 24 grandfathered, they would have one year from the
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Page 17

effective date of the regulationsto gain their
sediment stormwater approval under the previous
set of regulations. They wouldn't be subject to
these proposed regulations.

For projects that are approved at
the time that the regulations become effective,
the plans will expire three years following that
approval. And thisfollows with the current
expiration date that we have on al plans. So
any sediment and stormwater plan has three years
prior to expiration.

We have included the condition where
aplan approval may be extended within 90 days of
the expiration date. Soif aproject isn't
complete, the plan won't expireiif it's extended.

If construction is ongoing and it
takes more than the second three-year approval
period, the plan may be extended. Aslong asthe

13

Page 19

We have put in our proposed
regulations that any variances would follow the
chapter 60 variance procedure, which isamore
formal variance procedure than what we currently
havein our regulations.

However, we have offered compliance
options in our proposed regs, such that we don't
believe that variances are going to be necessary
inalot of cases.

So, we have eliminated stormwater
waivers, for those of you that are familiar with
our current regulations, where you can get a
stormwater quantity or quality waiver. Those no
longer exist. It'sinstead compliance options.

So, you comply if you meet that
condition, where maybe it has atidal discharge,
something like that, if you're used to having a
waiver. It'sno longer awaiver request, it'sa

19 construction continues, you can continue to 19 compliance measure.
20 extend that plan under the regulations that were 20  Wehaveaso included the ability to
21 inplace when it was approved. 21 provide an offset if you cannot comply with the
22 If construction never beginson a 22 resource -- the RPv stands for resource
23 project that's approved, we have stated in our 23 protection event compliance.
24 technical document that it will be granted one 24 And one option for compliance with
Page 18 Page 20
1 additional three-year approval period. 1 theRPvisafeeinlieu, but that's only one
2 Now, during this previous month of 2 option. We know we needed to have an option in
3 comment period after the regulations were 3 placefor that offset program as we implemented
4 published, we received comments that our 4 the proposed regulations, so thefeein lieu
5 regulations section 1.3.2.1 was not consistent 5 option isone option that's been devel oped.
6 with our interim guidance document, and we 6  But there are other options for an
7 recognized that. 7 offset, and that may be a banking program,
8 Regulation section 1.3.2.1, we do 8 off-site mitigation. We're open to any type of
9 intend to update, so that it does allow for that 9 offset that an owner may want to provide to meet
10 additional three years of approval period for 10 their RPv, if they're unable to meet that for
11 projectsthat haven't commenced construction. 11 some reason on the site being constructed.
12 There are some conditionsin our 12 Just some other provisionsin the
13 current regulations where a project would be 13 regulations. Our enforcement section is
14 exempt, and one of those were for land 14 unchanged. We are able to do enforcement under
15 disturbances less than 5000 square feet. Those 15 both the chapter 40 law, which is the sediment
16 would be exempt. That still remains. 16 stormwater law, and also chapter 60, which isthe
17  However, we've included the 17 water pollution law.
18 condition where if there are incremental 18  And we also have the ability, till,
19 disturbances on aparcel of 5000 square feet over 19 to delegate our program to local agencies for
20 and over and over, where those disturbances add 20 implementation. So that is also unchanged.
21 up to much greater than 5000 square feet, we 21 And the stormwater utility section
22 would have the ability to require management of 22 remainsin the sediment stormwater regulations.

NN
A~ W

those areas. So incremental 5000 square feet
disturbances can be regul ated.

NN
A W

Our law gives us the ahility, the authority, to
develop utilities, stormwater utilities
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throughout the state. What we have donein this
version of the regulations is really open that
up. It'sless prescriptive in the regulation to
allow alocal program to develop a stormwater
utility that suits their needs.

More on the technical requirements
in the regulations. Aswe looked at the
post-construction stormwater requirements, we
were looking at moving from a peak-based
discharge requirement to a volume-based
management requirement. We're looking from site
level management to watershed level management of
our stormwater.

We're looking for compliance
options, instead of prescribing one size fits
all; everybody hasto do a pond, you have to do
it thisway. Like Randy said, we have, right
now, 41 different options. That number could
grow significantly as new technology is
developed.

We wanted to separate the regulatory
language from our technical requirements, so that
itiseasier for us to make changes to those
technical requirements, or evolve as technology
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everything necessary to construct the project.

We a so have a condition for
standard plans, and there are projects that would
qualify for alesser plan. You wouldn't need to
develop adetailed plan. And some of those
project types would include individual parcel
construction, like aresidential home, minor
linear disturbances, such as utility projects,
tax ditch maintenance, stormwater facility
maintenance for those existing stormwater
facilities, and construction of agricultural
structures.

But that's not an exhaustive list.
More can be added. We're open to that, if
there's a certain type of project that is
suitable for a standard plan, we're definitely
open to looking at that.

And we have developed standard
conditions that control the stormwater during
construction and post-construction for those
standard plans, and al of that'sin our
technical document.

The erosion and sediment control is
the term that has been used in the past for what
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improves. Rather than having that in regulatory
language, we have all of that now in our
technical document. It's more of aliving
document that can be updated without going
through aregulatory revision process.

And we also want to streamline that
plan review and approval process, aswas
recommended by the task force. So, in our
current plan review and approval process, the
regulations don't prescribe the plan review
process. It'sall defined through policy.

Currently we have athree-step
process, but that's not being implemented at all
delegated agenciesin the sasmeway. In an effort
to streamline the process and make sure that it's
consistent throughout the state, we have defined
the three-step process in the regulations, so
there would be three distinct steps.

There will be a project application
meeting, a preliminary sediment stormwater plan,
which would be when the stormwater BMPs,
stormwater management strategy's put together,
and then the final sediment stormwater plan would
include al of the construction details, and

© 00 N O O~ WN P

e e
A WNPFR O

15
16
17
18
19
20
21
22
23
24

Page 24

we do during construction. That's no longer the
terminology that we'll be using. It's now
construction site stormwater management. So
welll be looking at managing stormwater runoff
from that construction site throughout the
construction period.

In the current regulations, we have
amaximum threshold of 20 acres of disturbance
that's allowed for construction sites. Our
proposed regs would allow for greater than 20
acres, if you provide an engineered design based
on the two year bare earth condition.

Our standard details in the Erosion
Sediment Control Handbook, which by the way we
did not change the name of that, those details
are applicable for up to 20 acres of disturbance,
and they don't exceed that.

So if you were to exceed that 20
acre disturbance, you would need to look at a
compliance plan. So a project of thissize, the
sediment basins would need to be designed for
more than the sediment volume, but more look at
bare earth condition for the two year storm for
the runoff from that type of activity.
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We aso have a section in our
regulations regarding turbid discharges, and
currently it is referencing a best available
technology approach to turbid discharges, which
would mean you're implementing all the practices
that are available to control discharges from
your site during construction.

There'salot of buzz in our
community out there that deals with construction
site stormwater, about numeric turbidity limits.
We don't have any limits on our regulations at
the Federal level. There are none set at this
time, so we would remain with that best available
technology approach until those numeric limits
come down. And then we're going to have to
adjust to that.

We also have, in our -- in our
regulations, a notice of completion requirement.
So once a project is completed, you would need to
achieve that final stabilization, whichisa 70
percent vegetative cover, or other stabilization
measures to achieve that before the project can

13

Page 27

Under the proposed regs, we no
longer have that TSS goal. Our goal is runoff
reduction. So we're looking to reduce the
runoff, reuseit, infiltrate it, storeit, and
implement measures that are going to reduce the
total runoff volume from the site. And that is
based on the one year storm event, whichisa 2.7
inch rainfall.

Under stormwater quantity
management, again, like | said, it'sthe --
currently we have the 2, 10, and 100 year above
the canal. And welook at the pre and
post-development peak discharge runoff conditions
in every case, and you have to mitigate your
post-development runoff back to not exceeding the
pre-development runoff. And that management
strategy is the same on all sites, regardless of
the volume.

Our proposed regulations would be
looking at the 10 and 100 year storms, statewide,
and we would only be looking at the
pre-development condition on an as-needed basis.

23 beclosed out. 23 So that's one areathat we spent alot of timein
24 Moving on to post-construction 24 review, is establishing a pre-development runoff.
Page 26 Page 28
1 stormwater management, our current regulations, 1 Intheseregulations, we're going to
2 we have four regulatory storm events. The water 2 belooking at a ho adverse impact on the
3 quality, which isatwo-inch rainfall event, the 3 downstream system, so you'd be analyzing the
4 2,10, and 100 year. The 100 year is not 4 watershed and looking at how that site discharge
5 regulated throughout the state, only above the C 5 isgoing to work in that watershed.
6 & D Canal. 6  So, you may be exceeding our
7  Inour proposed regulations, we are 7 pre-development discharge rate, but if it's not
8 proposing three regulatory storm events, the 1 8 causing an adverse impact in the watershed, that
9 year, the 10, and 100 year. And that flooding 9 would be allowable, and you may not need to
10 event would be applicable throughout the state, 10 construct the storage measures that would be
11 without regard to different areas. So, we'd be 11 required on every site under our current
12 looking at 100 year -- at the 100 year stormin 12 regulations.
13 al cases. 13 And those management options would
14  For stormwater quality management, 14 be depending upon what you find when you do that
15 our current regulations, we're looking at that 15 analysis. This SASisour stormwater assessment
16 two-inch rainfall event, which isabout asix 16 study. Thisisthe stuff that's early in our
17 month freguency storm, and our current regs, we 17 process, and we're looking at the watershed
18 have apreferential hierarchy of BMPs. 18 position and different factors that factor into
19  Sowelook at green technology BMPs 19 the amount of runoff that would be seen from a
20 first, asthe most preferred method. If those 20 site.
21 can't be implemented for some reason, you would 21  So, depending on how you -- that

N NN
A WDN

drop down to anext level. And the goal thereis
an 80 percent reduction in total suspended
solids.

22
23
24

figures out, that would determine what your
management options could be on the site.
For construction review, once a plan
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1 isapproved and it goes to construction, we 1 document to provide some background information.
2 remain engaged in the process. We have included 2 |t also provides procedures and checklists, our
3 an owner self-inspection requirement in these 3 standards and specifications for
4 regulations. Thismirrorswhat'sin our MPBES 4 post-construction BMPs, and the erosion and
5 genera permit, construction general permit 5 sediment controls are incorporated into the
6 regulations. We currently have that in there, so 6 technical document, and we have examplesin
7 we are requiring weekly self-inspections by the 7 there, aswell.
8 owner. 8  Thetechnical document is currently
9  Wealso conduct construction 9 inapublic review process. We advertised that
10 reviews, and that's conducted by sediment and 10 in February as well, and we're accepting comments
11 stormwater program staff, whether it's DNREC 11 on thetechnical document, aswell.
12 staff or delegated agencies. 12 Any future changesto the technical
13 The contractor certification, which 13 document will go through a similar public review
14 isour blue card certification for contractors, 14 process. Soit will be advertised, we'll accept
15 that requirement remains. So anyone engaged in 15 comments, and -- and adjust accordingly.
16 land-disturbing activity is going to be required 16  Right now the technical document is
17 to have that certification training and blue card 17 posted on our website. It's not intended to be
18 training. 18 the type of document where you'd have a handbook
19  And certified construction 19 printed out, and that'sit, because it's just too
20 reviewers, that whole program will remain. The 20 muchtoit.
21 requirement isfor sites that have -- that are 21 It'sadocument that isinteractive.
22 greater than 20 acres will need to have a 22 We have acompliancetool in there that'sin
23 certified construction reviewer employed on that 23 Excel, so you would need to download that to be
24 site. 24 ableto usethat. It'sup on our website, so |
Page 30 Page 32
1  Asfar as maintenance goes, once a 1 would encourage you to take alook at that, as
2 project iscomplete, it'sfiled that notice of 2 well.
3 completion, and we're done inspecting it during 3  It'sbroken downinto 5 articles,
4 construction. Maintenance becomes a 4 which do not follow exactly with the sections of
5 responsibility of the owner. That'sthe way it 5 theregulations, and that'sintentional. So we
6 iscurrently. It will remain that way, unlessan 6 have articles based on category, type of
7 owner makes some agreement with amunicipality or | 7 documentation. Article 1 is program background.
8 some other maintenance entity to take on the 8 Article2ispoliciesand
9 maintenance of that facility. 9 procedures. And that would include information
10  However, now, as part of the plan 10 on fees, our offset program, the delegation of
11 development, we're going to be developing an 11 our program to local agencies.
12 operation of maintenance plan, and it's going to 12 Article 3, the plan review and
13 be developed during the plan review, plan 13 approval process, is where the bulk of the
14 approval process, and then modified at the end of 14 technical information islocated. That's where
15 the processto incorporate the as built 15 the plan review processislaid out, all of the
16 information for those facilities. So, those 16 checkliststhat go along with it, our DURMM
17 ownerswill then have aplan that will tell them 17 compliance tool, and our standards and specs.
18 how to maintain that facility. 18  Article4 would deal with
19  That'san overview of our 19 construction review and compliance, and that's
20 regulations. We did develop atechnical 20 whereinformation on our contractor
21 document. We said all along that the regulations 21 certification, our CCR program, islocated there.
22 arewhat you need to do. The technical document 22 And article 5, on maintenance.
23 ishow you can do that. How you can comply. 23 There'sinformation on how to do maintenance
24  Sowe've developed thistechnical 24 reviews and also how to conduct maintenance on

Wilcox & Fetzer Ltd.

www.wilfet.com

(302) 655-0477 (®) Pages29- 32





Delawar e Department of
Natural Resour ces - Public Hearing

In Re: Stormwater Regulations
March 1, 2012

Page 33 Page 35
1 stormwater management facilities. 1 little bit, where public expenditures are needed
2 Justto highlight, two of the 2 to overcome some of the impacts from not having
3 higgest sections of our technical document are 3 provided adequate stormwater management.
4 the Delaware Erosion and Sediment Control 4 Oh. | mentioned earlier that we had
5 Handbook, and that has been revised, and the 5 commissioned three watershed studies. Thefirst
6 post-construction stormwater BMP standards and 6 wasthe Appoquinimink. Folks probably don't
7 specs. Inthe ENS handbook we've added new 7 typically think of that as an urbanized
8 detailsfor composite filter logs, for 8 development, but some of the results that came
9 flocculates, concrete washout, and concrete 9 out of that study are already beginning to show
10 mixing operations. Among some other edits, but 10 some of the impacts associated with development
11 those are the new details. 11 on the watershed.
12 And our stormwater, 12 There's some segmentsin that
13 post-construction stormwater BMP standards and 13 watershed that are starting to degrade, and most
14 specs, thisisthelist of the 16 main categories 14 of the development in that area actually does
15 of BMPsthat we have available. And like Randy 15 have stormwater management provided for them. So
16 said, each of these has design variances within 16 even under stormwater management conditions,
17 them, which would bring us to alarger number of 17 they're till seeing the problemsin that
18 BMPs. Some of these you will be familiar with, 18 watershed.
19 if you have been designing any stormwater 19  Asaresult of that study, the
20 facilitiesin Delaware. Others are new. Things 20 consultant identified some areas that would be
21 that we have encouraged, but haven't had a spec 21 required to actually do overmanagement, over and
22 for. So, there are lots of options for 22 above what our current regulations require, to
23 compliance in the post-construction standards and 23 try to maintain the current flow conditionsin
24 specs. 24 that watershed.
Page 34 Page 36
1 I'mgoing to turn this back over to 1  So, thiszone B wasidentified as an
2 Randy now. 2 areawhere the current regulations would not
3 MR.GREER: Okay. | did want to 3 manage stormwater at an adequate level to prevent
4 touch alittle bit on some of the economic 4 flooding.
5 issues. | call this next section stormwater 5 Conversely, areaC, sinceit's so
6 economics 101. It's pretty basic stuff. Y ou may 6 low in the watershed, could probably get by
7 have heard some people who believe in this, what 7 without doing stormwater management storage type
8 | call the spring scale theory of regulatory 8 practices. It might make more sensein this area
9 costs. That is, DNREC, you'rekilling me. Every 9 tojust go ahead and release the water and get it
10 timel turn around you're costing me more money. 10 out of the system. So, thisiskind of the basis
11 Just piling it on, piling it on. 11 for some of the things we're proposing in the new
12 Actualy, | think abetter analogy 12 regulations. And as Elaine mentioned, moving
13 isprobably abalanced scale, because aflaw in 13 from asite-based approach to a watershed based
14 that theory is not doing stormwater management 14 approach, depending on what the impact is of that
15 haszero cost. Andwe all know that's not true. 15 particular site on the watershed.
16 It'skind of a balance between private sector 16  So, astheseimpacts begin to
17 costsand public sector costs. 17 appear, of course, that's when we start getting a
18  So, when we have adequate stormwater 18 phonecall. You know, that's the 4500 complaints
19 management, those costs are balanced. If wehave |19 that comein, and growing. So, you know, if you
20 inadequate stormwater management, we start to see |20 believe in big government, and you know, money's
21 impactsto property due to the stream bank 21 not an object, the public sector can address
22 erosion, water quality degradation, and flooding 22 those kinds of issues.
23 during larger storm events. 23 But asmost of us know, in these
24  So, thisstartsto dip the scalea 24 days, most people don't want big government.
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1 They want smaller government. So, that createsa 1 siteonthat A sail, again, since basically an A
2 problem. We don't have enough money to address 2 soil has zero runoff on an open space condition,
3 these problems, and we have to look at other ways 3 they would be required to reduce that inch again.
4 totry to tip this balance back. 4 However, on the second site, on the
5  So, that'sreally an intent of alot 5 C soil, since they have alesser ability to
6 of the -- what we're trying to do in the 6 infiltrate runoff, their requirement isonly .7
7 regulations, isto try to get a balance back 7 inches, or a 38 percent reduction. So again,
8 between the private sector costs and the public 8 we're trying to make this both more technically
9 sector costs. 9 feasible aswell as more equitable.
10 | did want to go over some of the 10 | mentioned that if the disturbed
11 compliance criteria. Again, thisisan overview. 11 areaiswoods or meadow in the existing
12 Really need to get into the technical document to 12 condition, they need to reduce that down to that
13 understand the details on this. When we issued 13 equivalent condition. So, under this example,
14 thefirst draft of the regulations, the 14 1.8inches of runoff again on the C soil, they
15 requirement was basically to reduce all the 15 haveto reduce it down to the wooded condition.
16 runoff from that new source protection event, the 16 Soit'sagreater reduction now.
17 oneyear storm. 17  Thisisthetable| put together for
18 However, aswe got into looking at 18 some different combinations of impervious area
19 some examples, we saw this was going to present 19 and soil types. Anything in the gray would be
20 some problems. If you have a site that's 55 20 required to reduce an inch or more. So you can
21 percent impervious on an A sail, the runoff from 21 see, most of these arein the higher impervious
22 that isabout an inch, so that site would have 22 categories. If you look at typical residential
23 been required to reduce an inch of runoff. 23 development, up to about a quarter acre density,
24 However, asite with the same 24 that's somewhere in the neighborhood of 30 to 40
Page 38 Page 40
1 impervious area on a C soil generates 1.8 inches 1 percent. So therequirement's half aninch or
2 of runoff. So as proposed in that first draft, 2 less, for most residential aress.
3 we were requiring sites that had the least 3 | mentioned again that we did these
4 ahility to infiltrate, to actually reduce their 4 watershed plans. And in the Murderkill, we
5 runoff by agreater amount than a site that had 5 actually looked at that scenario using a zero
6 better soilsto do that. 6 percent effective impervious, and what they found
7  Sowefélt that was -- had some not 7 wasthat it appears to be an effective means for
8 only some technical issues, but some equity 8 regulation. By requiring post-developed
9 issues. So what the current regulations and how 9 hydrology to mimic the conditions for open space,
10 weve-- these have evolved is that under section 10 flow rates could be reduced in developing
11 5.2, the runoff from disturbed areasthat arein 11 subwatersheds.
12 awooded or meadow condition need to bereduced |12  So at least from amodeling
13 to the equivaent of awooded condition. 13 standpoint for what we have been able to
14  All other disturbed areas employ 14 determine, this approach does seem to be a much
15 runoff reduction practicesto achieve the 15 more effective method.
16 equivalent of zero percent effective 16  Asfar asredevelopment, under the
17 imperviousness. And again, thisonly appliesto 17 current regulations there is no distinction
18 the disturbed area, unlike the current 18 between new development and redevel opment.
19 regulations, where we're looking at the total 19 Redevelopment projects are required to basically
20 site. If you limit your area of disturbance, 20 meet the same regulatory requirements.
21 you'l limit the area that needs to have runoff 21  Wehave allowed for some relaxation
22 reduction plans, aswell. 22 of that in the proposed regulations, and
23 So, if welook at the same two sites 23 basically, the standard for runoff reduction is
24 under thisrevised requirements, for the first 24 to a50 percent reduction in the existing
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1 effectiveimperviousness. So, how that would 1 foot, for the runoff volume not matched, and this

2 work isif you had a site that was 70 percent 2 would be implemented through our feein lieu

3 imperviousin the existing condition, runoff from 3 proposal.

4 that site would be about two inches. 4 Andl put "feeinlieu" in quotes

5 Normaly, if thiswas anew site, 5 hereintentionally, because thisis not the

6 they'd have to reduce that runoff downto 1.1 6 typical feethat -- that most people consider

7 inches, but under what's proposed, they only have 7 when they hear afee. So I'll go back to my

8 to take their runoff downto 1.5inches. So, a 8 spring scale again, for the spring scale theory.

9 35 percent reduction, instead of a 70 percent. 9 Again, thisis more like the balance scale theory
10  Weaso made some allowances for 10 of thefeein lieu option.

11 brownfields development. We know in alot of 11 Again, thisisan option. And under
12 cases, because of the potential contaminantsin 12 that option, adeveloper can propose to give a
13 the soil profile, using infiltration and recharge 13 monetary compensation to a public entity in lieu
14 may not be advisable, so there are provisions 14 of doing stormwater practices on site.
15 that in the case of a brownfields development, if 15  So, you know, we can't forget about
16 thereisan approved remediation plan, that site 16 theinlieu part. There are cost savings to the
17 can comply without having to go through al of 17 developer, because they're not doing BMPs on
18 the reduction reguirements. 18 site. So hopefully, if we have the fee set
19  Sotheflow chart -- | have to show 19 right, thiswould be generally in balance.
20 you at least one flow chart as an engineer here. 20  Theoveral objectivesfor the
21 | think that's required for all presentations by 21 offsets, it will be used to mitigate the negative
22 anengineer. 22 impacts associated with urban stormwater runoff
23  Basically calculate your post runoff 23 at the watershed level. Potential uses should be
24 for the one-year storm, employ your runoff 24 prioritized based on their benefits at the

Page 42 Page 44

1 reduction practices to the maximum extent 1 watershed level.

2 practical. If you meet the minimum, you get to 2 Some of the potential offsets that

3 passgo, basicaly. If you're not able to meet 3 could be used, one that comes to mind is pretty

4 your minimum runoff reduction, then we have an 4 obvious: Implement the recommendations of the

5 opportunity to employ treatment practices, and 5 watershed management plans. Another option might

6 those treatment practices can give you a credit 6 be BMPretrofits.

7 towards whatever the offset is. 7  Stream restoration projects. In

8 S0, on the subject of offsets, as 8 some cases, if awatershed is already impacted,

9 Elaine said, there's a section in the regulations 9 you know, doing someincremental BMP may not
10 that statesthat an offset shall be provided for 10 really benefit the watershed as awhole, as much
11 the portion of the RPv that does not meet the 11 asdoing some type of restoration project in that
12 minimum runoff reduction requirements. | go back |12 watershed.

13 tomy little scale here. Those offsets can 13 Regional facilities might be another

14 include banking, trading, off-site projects, or 14 option. Volume/nutrient reductions from other
15 monetary compensation. 15 sources, asacompensation. And others. Again,
16  The monetary compensation optionis 16 thissection iswritten to be very flexible. We
17 equivalent to the cost to treat runoff volume not 17 will, you know, entertain any and all options

18 managed on site, based on construction and 18 that are proposed.

19 maintenance costs for bioretention. Does not 19  Just to touch base alittle bit on

20 include site assessment, engineering and design, 20 the quantity management requirements, we do have
21 or permit acquisition costs. 21 two options here, aswell. Thefirst optionis

22 According to the consultant that we 22 what we call our standards based approach.

23 had do the analysis, they determined that that 23 And this approach, we don't have to

24 offset should be equivalent to $23 per cubic 24 go through a detailed analysis. You can
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1 basicaly use the unit discharges that have been 1 approach.
2 developed for this option, based on the existing 2 Andactualy, | wasjust on the
3 land use. 3 National Home Builders site today. They have
4  Option 2 ismore what we've referred 4 some very good links on their own site there,
5 to as our performance based. It's closer to what 5 with awhole toolbox of basically these very
6 we'vetraditionally doneinthe past. The 6 types of practices.
7 standard for thisis a no adverse impact. 7 So, with that, I'll turn it back
8 Criteriais based on hydrograph timing, channel 8 over to the hearing officer.
9 stahility, system capacity. And there are three 9 MR.HAYNES: Thank you.
10 levelsof increasing detail of analysis required. 10 MR.GREER: Canyou turn the lights
11 Now, the no adverse impact 11 on, please.
12 definition kind of depends on thelevel. So 12 MR.HAYNES: Thank you for that
13 under level 1, in order to qualify for no adverse 13 presentation. We have some administrative duties
14 impact, the project hydrograph must be less than, 14 to admit into the record. Could you turn off
15 and occur before the upstream watershed 15 the -- isthere a-- turn the projector light
16 hydrograph. 16 off?
17  Atlevel 2, post-devel oped peak 17  The program has provided me some
18 discharge and runoff volume must be no greater 18 documents that will be part of the administrative
19 than pre-developed condition, or, the downstream 19 record, and I'll read them off. First exhibit,
20 water surface does not increase by more than .1 20 we'll mark it as DNREC Exhibit 1, isthe proposed
21 feet, and noincrease in the area of inundation. 21 regulation. Thisis7 Delaware Administrative
22 Leve 3, downstream water surface, 22 Code 5101, and that's DNREC Exhibit 1.
23 again, doesn't -- can't increase by more than .1 23 DNREC Exhibit 2 isthe technical
24 feet, and isno increasein the area of 24 guidance documents. That's actually awhole
Page 46 Page 48
1 inundation. 1 bunch of stuff right here. Lots of light
2 Intheend, it'srealy all about 2 reading.
3 sustainability. Our watershed studies are 3 DNREC Exhibit 3 isthe public
4 showing that current sediment stormwater 4 hearing presentation that was just given, and the
5 regulations will not fulfill the goals of the law 5 Power Point.
6 inthelong term. 6 DNREC Exhibit 4 isthe start action
7  Wemay be ableto hold the line for 7 notice number 2006-16, as signed, | believe that
8 some time, but eventually some threshold will be 8 was by Secretary Hughes. Right?
9 reached where we start to see the impacts from 9 MS.WEBB: Yes.
10 compounding the effects associated with urban 10 MR.HAYNES: And DNREC Exhibit 5
11 development, and the current regulations really 11 will be the regulation revision process
12 aren't adequate to address those types of issues. 12 chronology.
13 The public sector does not have the resources to 13  DNREC Exhibit 6 will be the
14 address impacts caused by inadequate stormwater 14 regulatory advisory committee member agency list.
15 management. 15 DNREC Exhibit 7 isthe regulatory
16  Mimicking natural watershed 16 flexibility act response.
17 hydrology through volume management represents |17  DNREC Exhibit 8 is the guidance
18 our best available technology for minimizing 18 document.
19 impacts created by impervious surfaces. 19  DNREC Exhibit 9 isthe June, 2011
20 Andit'sdoable now. Thereare 20 public workshop notice.
21 plenty of examples. Y ou can go on the web and 21  DNREC Exhihit 10 isthe February,
22 Google "sustainable development." Y ou know, 22 2012 technical document public notice.
23 there'sthousands of hits of actual projects 23 DNREC Exhibit 11 isthe March, 2012
24 throughout the country that are taking this 24 public hearing notice.
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1 And DNREC Exhibit 12 is the comments 1 Jayne, John Austin, Robert Chin, Carl Mantegna,
2 received following the publication in the State 2 MarthaKeller, Doug Parham, William Wickham, and
3 Registrar. And we have received an e-mail from 3 Shirley Price.
4 Sdly Ford, an e-mail from Michael Herman. | 4  Thelnland Bays Foundationisa
5 don't know if thisis one e-mail. 5 nonprofit environmental advocacy organization
6 MS.WEBB: Yes. 6 whose goal isto work diligently and proactively
7 MR.HAYNES: Separate? 7 toward removing the Inland Bays and their
8 MS. WEBB: There were three separate 8 tributaries from the State and Federal list of
9 ones. 9 impaired waters, and to return them to their once
10 MR.HAYNES: Three separate ones. 10 fishable and swimmable status. We appreciate the
11 Ane-mail from Paul Morrill, afax from Scott's 11 opportunity to present testimony for the public
12 Furniture, and aletter from Delaware Association 12 hearing, for the public record of this hearing.
13 of Realtors. 13 It hasbeen shown scientifically
14  Andthelast one actually requested 14 that nutrient-laden stormwater and sediment
15 the hearing be kept open for a minimum of 30 15 entering the Inland Bays from runoff within the
16 days, | believe. Yes. And | will entertain that 16 watershed is significantly contributing to the
17 request at the end of the hearing. 17 continuing eutrophication of the Inland Bays,
18  With that, I'm going to seeif there 18 thereby reducing the chances that the Inland Bays
19 are any public officials who would like to be 19 will ever meet the State and Federal water
20 introduced and make comments now? Any public |20 quality standards for which they are designated.
21 elected officials present? Okay. 21  Thelnland Bays of Delaware are
22 Allright. I'll see who wanted to 22 designated as waters of exceptional recreational
23 sign upto speak. Thefirst person signed up to 23 and ecological significance, or ERES waters,
24 speak isBill Moyer. And I'll limit you to one 24 whichisaclassification that should afford the
Page 50 Page 52
1 minute. No. He'swell known. Heused to be a 1 Inland Bays an extralevel of protection.
2 former Department employee. Now he's nice and 2 After decades of scientific studies,
3 tan and relaxed. 3 and decades of effort, a 2001 State of the Bays
4  Let mejust see how many people 4 report published by the Center for the Inland
5 signed up, if | do haveto limit time. | think 5 Baysindicates that the water quality of the
6 you'regood on time. 6 Inland Baysremainsfair to poor. That can be
7 MR.MOYER: Can everybody hear me 7 found on page 61 of that report.
8 al right? No? 8  The Center for the Inland Bays has
9 UNIDENTIFIED SPEAKER: Turnit on. 9 helped tremendously to raise public awareness of
10 MR.MOYER: How'sthat? 10 the conditions of the bays, and in conducting and
11 UNIDENTIFIED SPEAKER: Rotateit. 11 funding research that has greatly improved our
12 UNIDENTIFIED SPEAKER: The 12 ecological understanding of the bays dynamics.
13 microphone needsto be on. 13 Thisimportant role will continue
14 MR.MOYER: Isthisbetter? Thank 14 under the effective leadership of Chris Bason,
15 you, Bob. My nameis Bill Moyer. 1'm speaking 15 the newly appointed executive director of the
16 thisevening asthe president of the Inland Bays 16 Center for the Inland Bays.
17 Foundation, and on behalf of our board of 17  Itistruethat progress has been
18 directors and our public members. 18 made. However, the Inland Bays will not, quote,
19  Theboard of directors of the Inland 19 "heal themselvesintime." And there are, quote,
20 Baysfoundation are asfollows: I'm the 20 "no dramatic improvementsin place that are,"
21 president. Ron Wuslich isthe president elect, 21 quote, "working their magic," as stated by the
22 Harry Haon isthe vice president. Helen Truitt 22 Positive Growth Alliance in The News Journal
23 isour Secretary. Robert Adamsis our treasurer. 23 article published on January 9th, 2012.
24 Our other board members are Robert Cubbison, Gary |24 It isblatantly absurd to think that
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the Inland Bays are going to clean themselves up,
let alone profess this magical theory to the
public. If the Positive Growth Alliance's
assertions were true, it would be the first time
in the human history that a water body cleaned
itself up.

| would put little or no credibility
in any testimony presented by the Positive Growth
Alliance at this or any other public hearing that
deals with the improvements of the health of the
Inland Bays or the protection of our environment.

| will also suggest that a more
appropriate name for the Positive Growth Alliance
would be the Irresponsible Growth Alliance. They
most certainly will continue to oppose any
attempts to improve the very asset that attracts
S0 many people to eastern Sussex County.

Improvementsin the current
situation are clearly needed. The proposed
regulations will assist in achieving the ERES
standard. The Inland Bays Foundation strongly
supports the implementation of the sediment and
stormwater regulations, and we refuse to wait for
any type of miracle to happen, as stated by the
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Number 6. The Inland Bays
Foundation is concerned with the amount of
impervious surfacesin the forms of roads,
rooftops and parking lots, which are being
constructed within the three Inland Bays
watersheds.

Scientific studiesindicate that
when the total impervious surface area of a
watershed exceeds 10 percent, asit doesin
Rehoboth Bay, 10.5 percent, asit doesin the
Little Assawoman Bay, or 10.2 percent, as it does
in the Indian River Bay, then significantly
impact the water quality and resultant bacteria
and chemical contaminants.

The percent of impervious surface
must, at worst, not exceed 10 percent of a
watershed. Therefore, in some instances,
existing impervious surfaces may haveto be
removed, or allowed to remain only as an offset,
in developing offset requirements relative to
section -- to subsection 1.7.3.

Again, | thank you for the
opportunity to comment on these proposed
regulations.
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Positive Growth Alliance.
Our specific comments are as
follows: Number 1. Section 1.3.1 should include
the Wetlands Act, 7 Delaware Code chapter 66, and
the Subaqueous Lands Act, 7 Delaware Code chapter
72.
Number 2. Section 1.4.3 should list
examples of other State and Federal sediment and
erosion control and stormwater management laws
that are applicable.
Number 3. Section 1.7.3 should
state that no offset requirements be allowed
until such time as the Department formally adopts
the procedures referenced in this subsection.
Number 4. Section 6.5.6.2 should
require that a set of as-built plans be submitted
as part of the post-construction verification.
Number 5. Section 7.3. The Inland
Bays Foundation is concerned that the Department
and/or designated agencies may not have adequate
staff to conduct maintenance reviews. This
section should require that each permittee submit
an annua maintenance report to the Department
and/or designated agency.
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MR. HAYNES: Do you want to make
your written presentation as an exhibit? Well
mark this as the Inland Bays Foundation, Inc.,
Exhibit 1.

The next person signed up to speak
isDerek Strine. Derek, | apologize in advance
if | mispronounce your name.

MR. STRINE: Derek Strine,
S-t-r-i-n-e, 1685 South State Street in Dover,
19901.

UNIDENTIFIED SPEAKER: Takethe
microphone, put it to your mouth. Thank you.

MR. HAYNES: There's aso seats up
here, if you'd like to move up.

MR. STRINE: I'm going to address
just one of the areas. It's actually from
current -- the current Department's own
consulting engineers, as opposed to areport from
11 or 12 years ago.

On the brownfields redevelopment, |
believe the Department's own consulting engineers
showed that a project on Kirkwood Highway and
Route 7 was not built -- was not feasible under
these proposed regulations.
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That causes me great concern. | own
anumber of propertiesin all three counties,
including some areas that are likely to be
redeveloped, and to take a, in that instance on
Kirkwood Highway, a gas station and a Steak and
Ale and expect that on a corner of Kirkwood
Highway, with 40 or 50,000 cars aday, it should
be scraped clean and turned to grassis probably
not in the best interests of the State.

Certainly not of the land ownersin
that particular piece. Andisin direct conflict
with what | believe isformer Governor Minner's
goals of keeping development in areas that are
appropriate, and are already -- appropriate, and
have adeguate infrastructure.

To say it's better to go to afarm
field with some class A soilsand build a-- a
bank, and leave an abandoned gas station in place
to rot and turn into grassis probably not the
intent of the Governor in her directionsto the
Department, and certainly should not be agoa of
the regulations.

| also would like to point out that
it'sin conflict with all three counties' land
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thoroughness of this proposed regulation, but
unfortunately, there is one significant missing
piece. And that is stormwater and sediment
control on farmland in the Inland Bays watershed.

Early in the proposed regulation,
it's made clear that farmland is exempted. And
thisis particularly troublesome wheniitis
recognized that chicken litter used as fertilizer
contains high concentrations of nitrogen and
phosphorous nutrients, and is alowed to be
deposited right up to the edge of the bays, their
tributaries, and wetlands.

In this situation, steps should be
taken to significantly reduce the amount of
nutrient pollution of the Inland Baysthat are
washed in by stormwater.

There are regulations that primarily
address the land around chicken houses and litter
storage piles, but does not cover the land at the
edge of waterways.

We therefore recommend that
regulations similar to these for residential and
commercial development must be enacted for
farmland to reduce pollution of the Inland Bays.
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use focuses to keep development in the areas with
appropriate infrastructure already in existence

or planned. And by hamstringing redevelopment of
brownfields, it'sreally doing a disservice for

this generation and the generations to come.

The cost benefit analysis needs to
be calculated on a-- areal numberstype
reality, as opposed to something plucked from the
air, $23 per cubic foot, particularly when,
within the same regulations, they say that site
is not doable.

So, the brownfields is a specific
example that has -- causes me grave concerns, and
| would hope the Department takes a very hard
look before they move forward with the proposal.

MR. HAYNES: Thank you. And the
next person signed up to speak was Harry Hahn.
H-a-o-n.

MR. HAON: Good evening. My nameis
Harry Haon. That rhymes with rayon, but | answer
to amost anything. And I'm here as an officer
of the Inland Bays Foundation and the Sierra Club
of Southern Delaware.

And | commend DNREC for the
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Thank you.
MR. HAYNES: Thank you. Did you
want your statement marked? I'll mark it as --
MR. HAON: Do you need more than
one?
MR. HAYNES: -- as Haon Exhibit 1.
The next person signed up to speak is Mike Karia.
MR. KARIA: My nameis Mike Karia,
and I'm the executive director of American
Council of Engineering Companies of Delaware.
UNIDENTIFIED SPEAKER: Microphone.
UNIDENTIFIED SPEAKER: Can't hear
you.
MR. KARIA: Oh. | thought | was
speaking loud. So, my nameis Mike Karia, and
I'm the executive director of American Council of
Engineering Companies of Delaware. We are an
association of engineering companies located and
workingin -- in Delaware.
We have awritten -- written
document, three page letter to be made part of
your exhibit. But we would like to read two
paragraphs from this for your information.
One, that the American Council of
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1 Engineering Companies of Delaware, ACEC Delaware, | 1 tax and electric revenues.
2 commends the staff of DNREC for their very 2 Thecost of meeting the 50 percent
3 comprehensive approach to the revisions of 3 reduction in the effective imperviousness, along
4 regulations. Not only that their approach is 4 with the increased volumes to be managed, will be
5 comprehensive, but DNREC's staff has conducted 5 more expensive to achieve in Newark, where clay
6 thisreasoned processin avery transparent 6 soils are predominant, in comparison to south of
7 fashion, and by giving the opportunity to the 7 the canal, where sandy soil is more prevalent.
8 professionals and the public input the last four 8  Itisrecommended that the percent
9 years. And thisisunprecedented in the history 9 reduction in effective imperviousness be revised
10 of the state of Delaware, so we commend you and 10 to arange of 20 percent to 50 percent, depending
11 wethank you for that. 11 onthe hydrological soil groups. Thiswill help
12 We have one request, and we have so 12 tolessen the economic impact in Newark and New
13 many technical -- technical points, which we have 13 Castle County, and may cause more consi stent
14 given for the public records. That because there 14 costsof scale.
15 isuncertainty surrounding the increasing 15  Thank you.
16 construction cost associated with the new 16 MR.HAYNES: Do you want your
17 regulations, and it requires further study. 17 written statement entered in? Do you want it as
18  And therefore, in our opinion, the 18 the City of Newark's exhibit?
19 implementation of the regulations should be 19 MR.LaPOINTE: Yes.
20 delayed for one year, till we study the cost of 20 MR.HAYNES: Exhibit 1. Very good.
21 implementation on the private industry, on the 21 Thank you. The next person signed up to speak is
22 developers, and the -- and the private people. 22 Fred Fortunato.
23 And that, with that request, we have 23 MR.FORTUNATO: Hi, | am Fred
24 given you the technical points, and what have 24 Fortunato, and F-r-e-d F-o-r-t-u-n-a-t-0. I'm
Page 62 Page 64
1 you. Thank you very much. 1 here on behalf of the Home Builders Association
2  MR.HAYNES: Thank you. We'll make 2 of Delaware. Home Builders Association is made
3 that written comments ACEC Exhibit 1. The next 3 up of 350 companies throughout the state of
4 person signed up to speak is Rich LaPointe. And 4 Delaware. We are all small businesses, and we've
5 why don't you spell your name for the reporter, 5 al, most of us are family-owned, and have been
6 too. 6 doing businessin the state for generations.
7 MR.LaPOINTE: L-a&P-0-i-n-t-e. I'm 7 | have submitted a letter from the
8 Rich LaPointe. 1'm aPublic Works Director for 8 home builders with all our comments on here, so
9 the City of Newark, and here on behalf of the 9 I'm not going to read them all. But we do
10 City. | kind of wished | would have taken 10 recognize that clean water quality standards are
11 stormwater economics 101 before | came here. In 11 important in our community. Our members do their
12 fact, | think | might ask Professor Greer to give 12 best to build and devel op according to the most
13 me some private mentoring to help me better 13 up-to-datelocal regulationsin place.
14 understand this theory there. 14  We'revery concerned, because the
15  But bethat as may, the City of 15 new regulations have not been properly evaluated
16 Newark isvery concerned about the economic 16 for the economic impact on our communities.
17 impact that the 50 percent reduction in the 17 Theseregulations not only affect residential
18 effective imperviousness for redevelopment will 18 development, but commercial development, as well
19 have. 19 asmany small and large businesses that want to
20  Newark isprimarily built out, and 20 expand to cometo the state of Delaware. They
21 most of our construction is redevel opment at this 21 aso do not encourage redevel opment.
22 time. Thisrequirement could effectively 22  The proposed regs have the potential
23 discourage redevelopment, and have a significant 23 to significantly increase design costs and
24 impact on revenues generated that supplement our 24 subsequent construction costs with the project.
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1 It appears that the up front, front end design 1 approved yet, that you have ayear to get that
2 costs, costs for approval can be particularly 2 approved. Unfortunately, alot of our -- some of
3 high, increasing the risk and making it harder 3 our municipalities take up to three yearsto get
4 for the small guy to engagein their products, or 4 aproject reviewed and approved. So you know, we
5 small businesses. 5 got arequest in, asix year no extension, as far
6 | think it'simportant, and 6 asgetting plans approved and an extension, and
7 actudly, it was said perfectly earlier by the 7 that'sinaletter.
8 gentleman with DNREC, asfar asachieving a 8  Oh. And another item on the -- with
9 halance of private costs versus the public costs. 9 the grandfathering isjust a better definition of
10 And | think what we've learned and seen -- I'm 10 what defines a cease of construction for three
11 not an engineer, so | can't go into the detail as 11 years. Because you have projects partialy under
12 far asthe soilsand all that kind of stuff, but 12 way, where two-thirds of the streets arein, but
13 everything we've heard is that these regs will 13 you're building houses. So what actually
14 cost more to businesses to develop sites, to 14 defines? If you're not putting roadsin, is that
15 expand the business, the repair shop, whatever. 15 acease of construction? We need alittle
16 It'sgoing to cost more money, and there needs to 16 direction on that.
17 be abalance with that to protect the land and 17  Another concern we haveis, kind of
18 clean water. 18 stepping back and looking at alot of initiatives
19  But what you need for abalance, in 19 that are going on, isthat you know, this
20 order to make that evaluation, you need to be 20 certainly isabig issue with stormwater
21 ableto evaluate the costs. And quite honestly, 21 management, but DNREC and EPA have other
22 | -- asfar aswe've seen, that has not been 22 initiatives out there, that you know, we're
23 done. Thetrue costs, the hard costs associated 23 looking at, and we're hearing and we're involved
24 with this, the design costs, as well asthe 24 with the best we can.
Page 66 Page 68
1 economic costs for businesses, whether the 1  Sealevel rise, flood plain
2 projects are viable or not anymore, that needsto 2 drainage, Chesapeake Bay WIPs, and | just saw
3 bethe done. Y ou need to have all those numbers 3 something on wetland preservations. A lot of
4 to makethat scale equal out, and so that the 4 these may or may not be intertwined and affect
5 appropriate decisions can be made between, you 5 each other asfar as what you do and what all the
6 know, the political partiesinvolved. 6 costsare.
7  So, it's because of that that we are 7  Soyou know, | would -- balancing
8 asking that the -- these regulations be delayed 8 cosgts, | think we need to look at al of these
9 for ayear, so we can study that. 9 variables and all of these programs that DNREC is
10 A coupleof other items. In 10 launching right now, and what the overall, the
11 particular, the grandfathering provisions, | know 11 truecostsare going to be.
12 some information was presented tonight that | had 12 Theincreased costs of a project,
13 not seen before, about the guidance, interim 13 you know, can be devastating to businessesin
14 guidance documents. We need to study that, 14 Delaware. Right now, asyou all know, home
15 because the grandfathering is real important. 15 buildings, aswell asalot of other businesses,
16  If you own apiece of ground and 16 are hurting.
17 your project goes out of compliance, andyouneed |17  Increased costs will be devastating
18 torestart later on, you're going to lose yield. 18 to many companies, and you know, it's not going
19 You're not going to be able to expand your car 19 to bring new companiesto the state. Simple as
20 dealership as much, and now you got a problem 20 that. And the guysthat are still in business
21 withyour bank. And that's abig issuefor 21 out there are going to have a hard time trying to
22 anybody right now. 22 keep projects going when they're trying to stay
23 So, and there was also mention about 23 inbusiness.
24 if you have a project being reviewed and it's not 24 Sowe need to be very careful about
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1 this, and we are requesting that the regulations 1 additional soil testing, there was some concern,
2 bedelayed until afull economic effect of all 2 anissue about -- when you're setting up your
3 the proposed regulations can be evaluated. 3 sediment fences and the like, why you all would
4  Thank you. 4 |ook at additional soil testing.
5 MR.HAYNES: Thank you. We'll mark 5  Weknow that if you're looking at
6 your written document as HBA Exhibit 1. Thenext | 6 additiona soil testing, that can involve
7 person signed up to speak is Scott Kidner. 7 additional requirements or changesin your
8 MR.KIDNER: Good evening. Scott 8 stormwater plan. So | ask you guysto take a
9 Kidner, K-i-d-n-e-r, on behaf of the Delaware 9 look at that.
10 Association of Realtors. The hearing officer has 10  And certainly, one of the biggest
11 aready received our letter requesting a minimum 11 issuesout thereisthe bonding, on 3.11.1. |
12 of 30-day -- 30-day extension of the comment 12 think there's alittle confusion about the
13 period. 13 delegated agency and you all requiring bonding.
14  With that, | want to certainly thank 14  And the way the language reads, it
15 theteam herein front of usfor alot of effort. 15 looks as though both you and the delegated
16 | understand it's been five years of effort and 16 agency, whether it be the conservation district
17 hearing and meetings. Just as a personal note, | 17 or someone else, could actually require two
18 spent seven years working on the landlord/tenant 18 bonds. Y ou could require one and the delegated
19 code. Seven years, with al the groupsinvolved. 19 agency could require one.
20 So, we'rejust beginning the process, | might 20  Soagain, technical issue, but |
21 add. 21 think it needs some clarification. We will have
22 A coupleof points. First, because 22 some additional comments. Hopefully we'll be
23 of the nature of this document, and the 23 given the 30-day extension, and provide those
24 regulation is now been promulgated in itsfinal 24 comments and some others as the time period ticks
Page 70 Page 72
1 form, we do believe a 30-day period is 1 away.
2 reasonable, and will not detract from water 2 That concludes my comments.
3 quality in the dlightest. 3 MR.HAYNES: Thank you. Astothe
4  Two, you've heard a great deal of 4 extension, | said | will get to it at the end.
5 information about cost benefit analysis. 5 To the extent that somebody wants -- has a
6 Definitely needs to be done, given the complexity 6 different one, then I'll -- basically wel'll talk
7 of the document before you. Not only that. 7 about it at the end.
8  Theworld in which we are operating 8 MR.NEWLIN: Thank you, sir.
9 hasdramatically changed. When we started this 9 MR.HAYNES: Making you stay to the
10 fiveyearsago, or when you guys said seven years 10 end. That was my intent, right? Next person
11 when John started all of this, the world isvery, 11 signed up to speak was P. Morrill, M-o-r-r-i-I-I.
12 very different. Therate of conversion of land 12 MR.MORRILL: My nameis Paul
13 has-- well, ook at the building permit numbers. 13 Morrill. I'm the executive director of the
14 Thereisn't any. 14 Committee of 100. Last nameis spelled
15  Three. The grandfathering. | would 15 M-o-r-r-i-I-l.
16 offer and submit, we'll have additional comments 16  Committee of 100 was founded in
17 from the realtors here shortly, but 17 1967. It'sanonprofit business association
18 grandfathering. Anybody who's got a plan in the 18 whose mission isto promote responsible economic
19 system now gets grandfathered. Even with a 19 development in Delaware. We have been an active
20 one-year, potentialy athree-year, these things 20 participant in this regulatory process, and we're
21 dlip. You'reinthe system, you've already got 21 gladto be here tonight.
22 itin. That should be your grandfathering time 22 I'll paraphrase parts of this, and
23 hat. 23 hope that the entire statement will be entered
24  Additionaly, under 4.5.3, 24 into therecord. The Committee of 100 believes
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there are too many unanswered questions about the
cost and impact of the proposed revisionsto the
Delaware sediment and stormwater regulations for
us to be able to support their immediate
promulgation. We know projects will cost more
under these regulations. We don't know how much
more.

We believe this uncertainty about
the effect of the revisions might -- that it
might have on project economics will have a
chilling effect on development decisionsin
general, and on redevelopment projectsin
particular, as the one gentleman aready has
mentioned.

The state of the economy is such
that more uncertainty isthe last thing that
Delaware employers and prospective employers
need.

The Committee of 100 recommends that
the effective date of the revisions be delayed
for up to ayear while DNREC and the regulated
community work together in afocused effort to
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as satisfying the Chesapeake Bay pollution
reduction allocation to development within that
watershed.

The question | ask at every public
hearing, the critical question remains, at what
cost do these advantages come?

The division of watershed
stewardship is to be commended for the extensive
open process that resulted in the proposed
revisions.

Prompted in part by arequest by the
Committee of 100 for atest of the DURMM 2 mode,
the division funded a design analysis of four
land development projects by consulting
engineers. And that's been talked about, | won't
repeat that.

The interesting thing, the results
were instructive in getting an understanding of
the significance changes in the design process
itself, which is going to result from the new
regulations, and how that would affect how the
engineering community doesits job, and how it

23 understand the effects of the regulations on 23 would add to costs up front, at least initially.
24 actual projects, and how they might be mitigated. 24  Theexercise also indicated that the
Page 74 Page 76
1 We stand ready to actively assist in that effort, 1 runoff reduction requirements could need -- could
2 aswe have participated in the regulatory process 2 be met with existing BMPs. What it did not do,
3 to date. 3 and what we have to do, is get aclear
4 The proposed regulations are not 4 understanding of how much the size and number of
5 without merit. There are environmental 5 those BMPswould increase, and what the costs
6 advantagesto basing stormwater management on 6 would be to construct them.
7 volume control rather than peak discharge. I've 7 Itisthat critical knowledge gap
8 been to your class, Randy. 8 which has created uncertainty in the devel opment
9  Thereare environmenta and business 9 community, and is areason why we are
10 advantagesto planning stormwater impacts on 10 recommending an intensive effort to complete
11 watershed basis, instead rather than on a 11 those studies, or other more representative
12 site-by-site basis. 12 projects, prior to implementing the new
13 Over time, implementing runoff 13 regulations.
14 reduction practices can lessen drainage flooding 14  Inaddition to cost issues, we have
15 impacts and reduce stream bank erosion. 15 concerns about the planned review process and the
16 Provisionsin the regulations for offsets and fee 16 length of time it takesto get approvals. We
17 inlieu create opportunities for off-site 17 were particularly concerned that DelDOT has been
18 pollution reduction practices that may be more 18 added to the list of sign-offs needed prior to
19 economical, as well as more effective, than 19 theinitia stormwater planning meeting.
20 on-sitefacilities. 20  Timelimits, reasonable time limits
21  Itisasoimportant to note that 21 must be placed on the plan approval process. In
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the regulations contain no TMDLs, and that APA
has indicated that it accepts compliance with
Delaware's proposed runoff reduction regquirements
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our opinion, DelDOT and the delegated agencies
should be required to enter into MOUs with DNREC
committing to reasonable review schedules that
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1 arethen enforced. 1 in how we determine which watersheds are eligible
2 Werecognize that the private sector 2 for offsetsfor a particular project.
3 shares some responsihility for the length of time 3 When dealing with redevel opment, the
4 that the reviews take, and we would welcome the 4 siteswithin an impaired watershed, we should be
5 opportunity to work with the Department on ways 5 willing to accept some improvement over current
6 to make that process more transparent and 6 conditions, and not demand overnight perfection.
7 accountable, but most of all, faster. 7  Thank you for the opportunity to
8 AndI would add that the Markell 8 comment on the proposed regulations, and we ook
9 administration has stated that one of its goals 9 forward to working with the Department on
10 isto reduce the time needed for regulatory 10 improving them.
11 reviews, and we think thisfitsin with that 11  MR.HAYNES: Thank you. Well make
12 initiative. 12 your written statement Committee of 100 Exhibit
13 We have brought to the attention of 13 1
14 thedivision that the sunset provisionsin the 14  And the next personto sign up to
15 regulations conflict with those in the technical 15 speak is Kurt Brown. Kurt Brown. Oh.
16 document, and others have talked about that, and 16 MR.BROWN: How we doing? My name's
17 | think that is being worked on. 17 Kurt Brown. | live on Concord Pond, and these
18 | would say for the record that the 18 are the headlines of the newspaper the day after
19 Committee of 100 believes that the simplest way 19 theflood of 2006. And | know you can't read
20 to solvetheissueisjust to allow any plans 20 them from out there, but you can see, these
21 that either have been approved previously or are 21 headlines say that " Separate Agencies Control
22 actively under review to go to construction in 22 Dams. Delaware Flood Planning Exposes Holes."
23 fiveyears, within five years after the adoption 23 Thisisthe problem, and this bill
24 of regulations, or their record plans that have 24 does not address this problem. What happened in
Page 78 Page 80
1 been sunsetted by the local jurisdiction, 1 2006 is, behind my pond is Fleetwood Pond.
2 whichever is shorter. 2 Fleetwood is owned by DelDOT. My pond is owned
3  Finaly, we are especially concerned 3 by DNREC, or they believe they own it. They
4 about redevelopment projects under the proposed 4 don't actually ownit. They only own the parking
5 regulations. These are often tight urban sites 5 lot.
6 with ahigh percentage of impervious surfaces, 6  Andwhat happenedisat 3:00 inthe
7 and can be challenging and/or expensive for 7 morning, when flood warnings went out, DelDOT
8 runoff reduction practices, as Rich mentioned, 8 opened their flood gates. DNREC didn't show up
9 from Newark. 9 until 10:30 the next morning. So of course my
10  Wemust not make it more expensive 10 property got flooded, everybody else's got
11 or more difficult to do redevelopment projects, 11 flooded. Williams Pond and Hearns Pond were the
12 or they won't happen. Instead, we will push 12 same situation in Seaford.
13 development pressures to greenfields, 13 Williams Pond was almost lost,
14 contributing to more sprawl. 14 because DelDOT opened their flood gates at 3:00
15  The proposed regulations do make 15 inthe morning when the warnings went out. DNREC
16 some provision for redevelopment projects, but we |16 didn't show up till the next day, and of course,
17 must be prepared to adjust the requirements 17 Hearns Pond got wiped out, Williams Pond almost
18 further, if necessary, whether it's arange of 18 got wiped out.
19 imperviousness, such as Rich mentioned, or 19  What I'm trying to do is make the
20 something else. 20 control of spillways consistent. 1t should be
21  Weshould beflexiblein that 21 oneagency. DelDOT's been doing it for a hundred
22 regard. We should be prepared, for example, to 22 years, and they have been doing a great job of
23 accept alower feein liey, if that's required to 23 it.
24 make redevelopment work, and we must be liberal 24  DNREQC, their solution to this-- |
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1 met with Secretary Hughes back when thisflooding | 1 In 2004, Governor Minner made all
2 occurred. Their solution was let's coordinate 2 dtate ponds awildlife refuge. Those owned by
3 efforts. | said great. We're going to 3 theDivision of Fish and Wildlifeare at a
4 coordinate these dam openings. DelDOT and DNREC | 4 disadvantage, aswe saw with Williams Pond and
5 aregoing to open their ponds at the same time. 5 Hearns Pond. Williams Pond, owned by DelDOT, was
6  Waéll, the Veteran's Day storm came 6 digibleto draw from the general fund to repair
7 aong, and DelDOT was forced not to open its 7 their spillway.
8 flood gates. It could not open its flood gates 8  Hearns Pond, owned by the Division
9 until the Division of Fish and Wildlife showed up 9 of Fish and Wildlife, was not. They haveto go
10 at Concord Bridge to open their flood gates. 10 through Division of Fish and Wildlife budget.
11 Weéll, they don't work on Veteran's Day. They 11 And the Division of Fish and Wildlife does not
12 didn't show up until the next day. 12 have the budget to maintain these spillways, for
13  Welost Old Hearns Bridge. That's 13 onething. They're not maintaining Concord at
14 $150,000 down the drain. And it'sbeen happening |14 al. The fisherman that died going over the
15 everywhere. Hearns Pond, Abbotts Ponds, Craigs 15 spillway at Concord, he cameto rest in apile of
16 Mill. Youlook around at any pond owned by the 16 debris, awhole bunch of boards at the bottom of
17 Division of Fish and Wildlife and their spillways 17 the spillway. That debrisis till there,
18 arefalling apart. 18 waiting for the next victim.
19  Thereason thisis happening, folks, 19  Why hedied is because he went over
20 | found out on Concord Pond, what happened is 20 aspillway and he got thrown down onto 150 pound
21 back inthe '70s and '80s, our Secretaries came 21 boulders. If it had been properly maintained,
22 in, and they bought a whole bunch of -- what they 22 that spillway would have had a smooth transition.
23 didis people signed petitions, and the Division 23 There's supposed to be 5, 10, 15, 25 pound riprap
24 of Fish and Wildlife said, hey, we get 100 24 around the spillway. It's called atumbling dam,
Page 82 Page 84
1 percent of people together on apond, and you all 1 because stones tumble from the dam, and they
2 sign apetition, we'll make it awildlife refuge. 2 occur naturally.
3 They found out that as soon as the next owner 3 They're not maintaining the Division
4 came aong, they couldn't do that. 4 of Fish and Wildlife's ponds, spillways. I've
5  So, instead what they did, on 5 tried to get an answer from them. Frank Piorko,
6 Concord Pond specificaly, isthey bought a 6 at arecent meeting in Seaford firehall, stated
7 parcel of land and they labeled it. They changed 7 to everybody in that meeting that a dam safety
8 the name from Concord Mill property to Concord 8 inspection was done for Concord back in 2008, and
9 Pond. It has no water rights. 9 hepromised to get it to me. That never
10  They only own the parking lot, but 10 happened. It's never been done.
11 they'vetaken over the spillway, they claim that 11 Theengineer for the Division of
12 they own the spillway, they are now maintaining 12 Fishand Wildlife, David Twing, states that they
13 the spillway. 13 don't know who owns the dam and spillway. At
14  Welost one of the flood gates, and 14 least he's being honest about it.
15 they replaced it with another flood gate, and 15  Again, my point isthat the Division
16 flood gate was supposed to be marine grade 16 of Fish and Wildlife -- we should make our ponds
17 lumber. Of course, they don't have the 17 consistent. Look at thislist. Thisisalist
18 experience, and they replaced it with a piece of 18 provided by DNREC of owners of ponds, State-owned
19 treated lumber. That's not going to last very 19 ponds. And they've got three ownersin some
20 long. 20 places. DelDOT, DNREC, and some -- some other
21 Anyway, my point isthat there 21 agenciesin herethat own our spillways. Whenin
22 should be one agency controlling our spillways, 22 redlity, they don't. Y ou can only have one owner
23 dams, and ponds. This makes it consistent with 23 of aspillway. You own the gate, the dam, and
24 State law. 24 thewater rights, and that'siit.
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1 I'll makethisshort. Thisisthe 1 amagjor loss of economic freedom. Just in the
2 end. Thank you very much for your time. Again, 2 last year or so, according to the Heritage
3 there should be one agency during an emergency 3 Foundation, we've declined from number 6 to 10th
4 controlling our spillways. Thank you. 4 intheworld. We are no longer in the top tier
5 MR.HAYNES: Thank you. | dowant 5 of mostly free nations. We'rein the next lower
6 to clarify, there is a nexus between flooding and 6 category.
7 this proposed regulation, but what you're saying 7  I'vegot here abusiness
8 isreally not directly on this regulation, which 8 friendliness of the states analysis. Thisoneis
9 isthe sail disturbance activity, that may cause 9 from the Small Business and Entrepreneurship
10 flooding. 10 Council. Delawareisrated 21st of the states.
11 Sol understand what you're saying, 11 Then| have one from the Business
12 and your point was really pointed to alot of 12 Network, CNBC. Delawareis rated 42nd among the
13 peoplethat arein this room that work for the 13 statesfor top states for businessin 2010. |
14 Department, so you served your cause well by 14 believethat Delawareis declining in that
15 saying that. 15 rating, and in large part because of regulations
16 MR.BROWN: Thank you. 16 likethis.
17  MR.HAYNES: Thank you. And the 17  Now, one of the major features of
18 next person signed up, and actually the last 18 the stormwater regs hasto do with afeein lieu.
19 person to indicate they wanted to speak, there 19 Because DNREC says that some property will not be
20 were anumber of question marks, and | think we 20 ableto be developed, so they've made an option
21 havetimeto hear people after this personis 21 for alowing people to pay money instead.
22 Rich Coallins. 22 And| have been told by some
23  MR.COLLINS: Thank you. I'mfrom 23 experts, | am not one, but | have been told that
24 that very unreliable organization, the Positive 24 that fee can be extremely high, on the order of 8
Page 86 Page 88
1 Growth alliance. | am the executive director, 1 to $10,000 per acre.
2 Richard Collins. Beforel forget, | would like 2 Now, the problem isthat in 1990,
3 to ask, I'm going to ask for a 60-day period of 3 the Supreme Court of Delaware issued an opinion,
4 timefor awritten comment period. 4 reguested by the Governor, on whether DNREC could
5 | brought here an analysis -- well, 5 raiseor create fees on their own. And they
6 let's speak to credibility real quick, because if 6 ruled unanimously that DNREC could not do that.
7 | have no credibility then | shouldn't speak at 7 Andin fact, that it would require a three-fifths
8 all. | just want to point out that the Chancery 8 vote of the General Assembly.
9 Court of Delaware agreed that our arguments had 9 Now if that's the case -- and you
10 credibility when they threw out SRA mapscreated |10 know, I'm not an attorney, but it's pretty plain
11 by DNREC dueto not being legally created. 11 tome, | think you're going to have to go to the
12 I'ddsoliketo point out that both 12 General Assembly. That brings about a severe
13 the Chancery Court of Delaware and the Supreme 13 problem, because assuming that, you know, that
14 Court of Delaware thought we had credibility, our 14 you're not able to get three-fifths vote of the
15 arguments, when they ruled against DNREC buffers. |15 General Assembly, and maybe that's possible.
16 AndI'd also like to point out that we had 16  But | have here a copy of the
17 agreed -- you know, | didn't agree with it, but 17 Regulatory Flexibility Act for this regulation.
18 the coalition that was negotiating with DNREC 18 | can't find it anywhere on the DNREC website, so
19 about buffers had agreed to a 50-foot buffer, 19 we had to go to some of our other sources. There
20 against my advice, and the Center for the Inland 20 are anumber of reasonswhy | do not believe this
21 Bayschoseto blow that agreement up. So, you 21 analysisisadequate, but I'll hit the biggest
22 could have had buffers for about three years now. 22 onefirst.
23 Okay. Getting back to the subject 23 It compares the new regs and how --
24 at hand. First of al, this country is suffering 24 first of all, for those who don't know,
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1 regulatory flexibility requires an analysisto 1 What doesthat mean? It means that
2 seeif new regulations are going to harm more -- 2 you have to borrow or spend huge amounts of money
3 harm small business, and then if some mitigation 3 before, A, you know if the local government is
4 should be developed with the regulation. Okay? 4 going to give you permission to build your
5 Most of thisanalysis saysthat it 5 project at al.
6 doesn't do that, and that no mitigationis 6 And B, possibly years before any
7 necessary. But they compared it to the last regs 7 revenue might comein from the building of
8 in 2005, and there was no analysis done then, and 8 whatever you're trying to build.
9 itwaslegaly required. 9  Okay? It sayswith the modified
10  Asamatter of fact, to the best of 10 requirements, alternative compliance options are
11 our knowledge, none of these analyses were done 11 proposed. And of course, one of the very major
12 until we brought the point up about the buffers. 12 onesisthefeeinlieu, which | think, first of
13 Because we found out then this law existed, and 13 al, involves paying awhole lot more money, and
14 it hadn't been complied with, as far aswe could 14 second, | don't think is going to fly without
15 tell, ever. 15 going to the General Assembly.
16  So, webedieve onitsface, this 16 It says, on page 2, "Initidly, the
17 entire analysisisinadequate, because you cannot 17 cost to develop a plan may increase because of
18 compare something to nothing. 18 thelearning curve associated with implementing
19  Allright. But let'slook at the 19 new regulations."Now, I've heard several speakers
20 internals. First of all, want to point out that 20 mention increased costs. None of them said
21 this-- thiswhole effort came about from an 21 anything about alearning curve. But thisflat
22 Executive Order Number 62, in 2005. 22 out saysit will increase.
23 Wadll, weall know the economy was 23  Let'sseehere. Project sitesthat
24 on -- going up, we thought, like arocket ship at 24 have morerestrictions, such as lower
Page 90 Page 92
1 that time. Conditions are completely changed 1 permeability soil, high groundwater table, or a
2 now. 2 poor outlet condition, may need to construct
3 Now some people, and alot of 3 additional BMPs, that's best management
4 people -- just today, just today, on CNBC, | 4 practices, in order to meet runoff reduction
5 heard new statistics that come out on 5 requirements.
6 foreclosures. It's gone up, the rate of 6  Well, obvioudly, if you have to do
7 foreclosureis going up dramatically. The home 7 more, you're going to have to spend more. Let's
8 building industry is showing no signs of recovery 8 go onto the next page. It also says additional
9 whatsoever. 9 storage must be provided, meaning additional
10  People are not worried about how 10 water storage. That, of course, will also be
11 they're going to meet stormwater. They're 11 more cost.
12 wondering how they're going to stay in business 12 And it even goes on to say, added
13 if things don't get any worse at al. And this 13 cost to the developer. Now it says-- and |
14 makesthings worse for them, asthey have pointed |14 think thisisanother key point. The developer
15 out, several of the speakers prior to me. 15 cost in construction of BMPs on sites. Having
16  Now, it sayshere-- I'msorry. I'm 16 restrictions, however, is expected to reduce the
17 just going to have to go through this thing. 17 future public cost to improve drainage
18 Won't take long. 18 infrastructure. | disagree wholeheartedly.
19 It saysonepoint. The requirement 19  First of al, I thought that | heard
20 to develop aplan has not changed with provisions 20 during the process of developing these regs that
21 to the Delaware sediment and stormwater 21 those dam problems, | thought that was very
22 regulations. That's not true. There are 22 interesting. That was one of the reasons, you
23 dignificant up-front costs that did not exist 23 know, one of the motivations, flooding, big
24 before. 24 uncontrolled flood. | would argueisit possible
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1 that just because DNREC didn't open flood gates, 1 credibility of the Department. And thisis not

2 that that's why that all occurred. 2 of the -- look, nothing | say, ever, is personal,

3 But more importantly, Sussex County, 3 and I'm sorry if it's hurtful, | don't mean it to

4 Kent County, and for that matter New Castle 4 be, but | feel that our Stateisin acrisis. |

5 County, at least below the canal, are very rural, 5 think our country isin acrisis, and | feel that

6 and development isvery isolated. The governing 6 too many people that are in power do not

7 bodies are not -- with few exceptions, other than 7 understand that.

8 in the towns, which are very small and mostly 8  First of al, the method 2, where

9 built out, are not allowing any kind of high 9 you could be approved by -- well, where you'd
10 density development. In addition, the economy 10 haveto figure out if you had a downstream
11 has brought building of virtually anything to a 11 impact. The definition of that, definition of
12 virtua stand still. 12 that isextremely loose.
13 So, | ask, how can afew isolated, 13  One of the big problemsthat anyone
14 disconnected projects, built to a higher 14 trying to comply with these types of mandates
15 standard, have a measurable impact on theamount |15 today isthat the person on the regulatory side
16 of water overall, when the vast, vast mgjority of 16 hasall the power. The person who'strying to
17 thelandscape surely, in any given year, way more 17 comply has none.
18 than 99 percent of the land would be unaffected. 18 Andso,yougoin--and I've seen
19 Let'sseehere. It doessay that 19 it over and over and over. Under current rules,
20 there arelegal and consulting costs are expected 20 apersonisgiven aplan, they go back in,
21 toremain, and are not expected to be 21 they'retold -- or rather, the person presents a
22 dignificantly affected by the proposed revision 22 planto the Department. Then they'retold well,
23 to the Delaware sediment stormwater regulations. 23 we want you to change some things. And so they
24 That isnot true, because right now, 24 go back. And thiscan go on for literally

Page 94 Page 96

1 you don't have to do hardly any genuine 1 months, even years.

2 engineering work prior to going to the local 2 Sonow, if the definition of what an

3 government. Under the new regulations, you do. 3 impact on the downstream owners would beis

4 And as| pointed out, you may not have any 4 extremely loose, it will give every opportunity

5 opportunity to recoup those costsif you don't 5 for dramatic new and increased delays and

6 get approval. 6 uncertainty on whoever istrying to negotiate

7  Thereisaso interesting language, 7 with the Department.

8 and I'm not an expert on this. I'll just say 8 Lastthing. Again, about

9 that it does point out that agricultural 9 credibility. Just -- what day was this? Just
10 structures, if the disturbance exceeds one acre, 10 within the last two or three days, DNREC has put
11 requiresadetailed plan. | don't know. I'm 11 out apressrelease regarding Delaware losing
12 goingto-- I'm not clear if agricultureis 12 valuable wetlands, despite efforts to prevent it.
13 brought in when they're not now, or not. 13 And developers and use of land isidentified as
14 Onelast comment on this report. 14 theculprit. We're apparently still losing, even
15 Theresult of exempting or setting lesser 15 though | see hardly any building going on, we're
16 standards of compliance for individuals -- 16 losing all kinds of wetlands.
17 individuals or small businesses is expected to be 17  Butit'sbased on reports, according
18 animpact to stormwater quantity and quality. 18 tothisrelease, a comparison between 1992 and
19  Onceagain, that hardly seems 19 2007 maps. If you go back to areport from 2007
20 possible, given theisolated, disconnected 20 by DNREC, they said that, first of all, the two
21 nature, and the very limited numbers that are 21 maps were done with completely different map
22 likely to be constructed for probably years to 22 scales; that 40 percent of the map was estimated,
23 come. 23 because the data wasn't good enough to do
24 Now, there's one more thing about 24 otherwise.
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1  They gaveall kinds of reasons asto 1 of money, | might aswell just pack it up and
2 why there were differences in the number of acres 2 leaveit it there. It'sjust asvaluable. |
3 of wetlandsthat had to do with technical reasons 3 might aswell take that money and put it in the
4 about misclassification -- let's see -- well, it 4 bank, which is paying about 1 percent, or
5 saysright here. Estimating wetland acres for 40 5 three-quarters of apercent. | might aswell
6 percent of the state that was not examined. 6 make just as much money, because it's going to
7 Treatment of farm wetlands, that was treated 7 cost me too much money to get off the ground,
8 differently. 8 beforeit'sever -- and it's going to be years
9  Anyway, there werejust al kinds of 9 for meto pay it off.
10 technical reasons that they admitted that the 10 And asfar as cleaning up the Inland
11 validity of comparing 1997 and 2000 -- or '94 and 11 Bays, the best way to do that is the people that
12 2007 wasn't valid. So here now we use -- in the 12 livethere ought to just move out. And guess
13 very same data, they come out and tell uswe're 13 what? It would clean up itself.
14 absolutely losing wetlands, and we've got to do 14  Thank you.
15 something about it. It just goesto basic 15 MR.HAYNES: Thank you. Sir.
16 credibility. 16 MR.LARDNER: Ring Lardner. Good
17  So, thank you very much. 17 evening, Ring Lardner, professional engineer.
18 MR.HAYNES: Thank you. That'sthe 18 Last name L-a-r-d-n-e-r, with Davis, Bowen &
19 last person that indicated they wanted to speak. 19 Friedel.
20 And as| said before, to the extent that somebody 20 | had the pleasure of sitting on the
21 had aquestion mark -- | seeamanraising his 21 subcommittee and working with the staff of DNREC.
22 hand. 22 For al that they have done, | have raised some
23 Why don't you come up here. State 23 concerns to them before.
24 your name. How many other peoplewould liketo |24  Somethings | wanted to put onto the
Page 98 Page 100
1 speak that didn't speak? One other response. 1 public comment is the concern that we have, at
2 Okay. 2 least in the design community, is how do the
3 | should cometo your defense, the 3 regulations mesh with the local land use agencies
4 Division of Watershed Stewartship doesn't have 4 such as DelDOT roadway requirements, curb and
5 anything to do with wetlands. That's another -- 5 gutter, with other land use agencies, how they
6 MR.COLLINS: I'mwell aware. I'm 6 deal with stormwater management, open space and
7 not accusing them of anything. 7 buffers.
8 MR.KRAMER: Dan Kramer, 8  Andthey don't all work well
9 K-r-am-e-r. | got aquestion. Canyou guys 9 together, so that is aconcern we have right now
10 hear me back there without the microphone? Can 10 going into these new regulations. That's
11 you actually hear me without the microphone? | 11 something we need to look at, working with those
12 figured you could, because | got a big mouth. 12 local land use agenciesin order for those all to
13 And | love my big mouth, because everybody, if 13 work together. Thank you.
14 you can't hear me, I'll make sure you hear me. 14 MR.HAYNES: Okay. Thank you.
15 | want to know onething. This 15 Anybody else who would like to speak? Seeing no
16 piece of garbage, and | will call it garbage, how 16 response, I'd like to thank you all for coming.
17 many small businesses will never get off the 17 And | will address the request for -- therewas a
18 ground? I'm going to be one of them. 18 30-day extension for the public comment period,
19  Why? Because | own four acres of 19 that would be written comments, and a 60-day
20 commercia land. And I've got to kiss 20 request. Does the Department have any position?
21 everybody's chuck, from DNREC to DelDOT tothe |21 Areyou opposed to any extension?
22 Sussex County Council and everybody down the 22 MR. GREER: No.
23 pike, to get off the ground. 23 MR.HAYNES: They'rebeing
24 If I'm going to spend al that kind 24 non-committal. Puttingit all on me. I'm not
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1 going to get to this, | know, for at least 30

2 days, so | think that's a reasonable request, and
3 I'll grant the 30-day extension for written

4 comments. That should be sent, preferably by
5 electronic, to Eileen Webb. She was the contact
6 person in the notice.

7  Again, thank you all for coming.

8  (Hearing concluded at 8:02 p.m.)
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MR. HAYNES: Good evening. Can
ever ybody hear ne?

UNI DENTI FI ED SPEAKER: Yes, sir.

MR HAYNES: This is the tine and
the place for a public hearing on the proposed
regul ations that wll revise the Del anware
sedi rent and stornmnat er regul ations.

My nane is Robert Haynes. | have
been assigned to preside over this public
heari ng, and to prepare a report of
recommendations for the Secretary of the
Departnent, Collin O Mara, who will nake the
final decision.

A coupl e of housekeepi ng natters.
There's a sign-in sheet when you entered the
room If you're speaking, | do want you to sign
in to the sign-in sheet, and I wll take the
speakers in the order they sign in, with a couple
of exceptions that we'll get to.

Also, |I'd ask that you cone up here
and use the m crophone, which | think works. And
the reason for that is the court reporter over
here is making a verbatimtranscri pt, and she can

only take down one speaker at a tine. So we

.
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can't have a di alogue fromthe audi ence of
unidentified speakers. That's why we're doing
this.

The ot her housekeeping matter is if
you have a cell phone or other el ectronic device,
pl ease put it on silent. And if you do want to
tal k, please exit the hearing room before
speaking. That's just a courtesy for the public
speakers.

The agenda for tonight is the

Depart nent program that devel oped these proposed

regul ations wll be naking a presentation, and
after that, | wll take the public speakers in
the order they signed in, as | indicated earlier.

As part of your public comments, you
can ask questions of the Departnent
representatives that are here, or you can just
make comments to the changes in regulations. You
can say you support them or you don't support
them To the extent you want to adopt sonebody
el se's comments, you can do that, as well.

As tine allows, | wll entertain
comments from people who did not signin. | wll

wait to see how many people signed in before |
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Wil determine if | need to allocate tine from
the tinme we have for this hearing tonight.

Wth that, I'Il turn it over to --
who is going to be leading off? Wy don't you
I ntroduce yoursel f, and anybody el se on your
t eam

MR. GREER Ckay. Thank you, Bob.
' m Randy G eer. "' man engi neer wiwth the
sedi nent stormmater program El ai ne Webb, one of
our other engineers, will be assisting ne in the
presentati on tonight.

Can everybody see the screen okay?

UNI DENTI FI ED SPEAKER: You need to
speak up.

UNI DENTI FI ED SPEAKER: The
difficulty is wwth the overhead --

MR GREER Is that better?

UNI DENTI FI ED SPEAKER: Wth the
ventil ation systemon, people in the back have a
harder tine hearing than up front.

MR GREER |Is everybody going to be
able to hear ne?

MR HAYNES: Can you hear back

t her e?
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UNI DENTI FI ED SPEAKER: It's fine.

MR HAYNES: Do a test. Test.

MR GREER Hello. Test, test.

UNI DENTI FI ED SPEAKER: It's fine.

MR. GREER Ckay. As Bob indicated,
we're going to do a presentation that pretty nuch
hits the highlights of the regul ation.

Qobvi ously, these are conpl ex
regul ations, so we're going to do the overview.

If you want to really know the details, you'll
probably have to go into the docunents

t hensel ves, and there will be an open period for
comments, which the hearing officer wll
det er m ne.

Just a little bit of background. W
actually had our first regulatory advi sory
commttee back in 2007, so we've been at this for
quite a while. But the reason we're here, why
we're doing this actually goes back a little bit
further.

In fact, we need to go back to
Sept enber 15th of 2003. That was the date that
Tropical StormHenri hit the state, and it caused

quite a bit of property damage. Luckily, there

.
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wasn't any loss of life in this one, but the
community of Genville was particularly hard hit.

In fact, New Castle County had,
wthin like a year and a half, three major storm
events that caused w de spread damage. 171 hones
had to be purchased, and the conbination of State
and County governnents spent over 34 mllion in
two years to rectify storm damage from t hose
three storns.

As a result of that, Governor M nner
at that tine issued her Executive O der Nunber
62, which forned a task force to | ook at surface
wat er managenent i ssues throughout the state.

They had a charge to | ook at a
nunber of issues, to try to devel op a statew de
nor e conprehensi ve approach to both drai nage and
st or mnat er managenent i ssues.

The task force was nade up of | oca
governnent officials, legislators. Honme builders
association was represented. So it had quite a
di verse nenbership. And they issued their report
on April 1 of 2005.

Sone of the information contained in

t he background of that report was a di scussion

.
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that the current stormnater regul ati ons do not
adequat el y address vol une managenent, and there
shoul d be an i ncreased enphasis on recharge and
infiltration of stornmater.

It also stated that the 21st Century
fund that is, currently and then, used to help
rectify sonme of these drainage problens is not
sufficient to neet the |long-term needs identified
by wat ershed eval uati ons and | ong-term pl anni ng.

So, the hope was that the outcone of
this task force would provide the basis for the
next iteration of future surface water nanagenent
policies, regulatory changes, and |ong-term
solutions to drai nage and fl oat control
t hr oughout the state.

And then, less than -- well, it was
alittle over a year, | guess in June of 2006 --
sone of you are fromthe Seaford area and may
renmenber the major stormthat hit that area. A
| ot of danage in that area, a |lot of fl ooding.
There were dangers with the WIIlians Dam
potentially washi ng out. Fortunately it did not.

But it pretty nmuch w eaked havoc

t hroughout that area, so it's a rem nder that

.

‘ l&&i
WILCOX & FETZER LTD
Registered Professional Reporters

(302) 655-0477
www.wilfet.com






© 00 N o o b~ w DD

N NN NN R R R R R R R R R R
A W N P O © 00 ~N O U M W N B O

these storns don't always just hit in the
northern Piednont part of the state. They can
hit anywhere throughout the state.

So, to answer the question why is
DNREC doi ng this? WIlIl, the short answer was
because we were directed to. But actually, a
better answer is that the task force for surface
wat er managenent identified sone legitimte
public health, safety, and wel fare concerns
associ ated with drai nage and st or mnat er
managenent. They cane up with sone specific
recommendati ons for inprovenent. And our draft
stormnvat er regul ations are an attenpt by the
Departnent to address a | ot of those concerns
t hrough the regul atory process.

Now, the recommendations in the task
force docunent were kind of far-reaching. They
didn't just nake recommendati ons to our program
but there were sone specific to the drai nage and
stormnvat er section. Recommendati on nunber 2
stated that a new process and response procedure
for addressing citizen conplaints should be
devel oped.

So, out of that cane our stormvater

.
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hotli ne, a phone nunber that citizens can call.
We do keep a database of all the calls that cone
in. That systemwent |ive in August of 2007, and
we currently have over 4500 drai nage conpl aints

i n that database right now.

Now, | don't want to inply that
every one of those, you know, is associated wth
drai nage froma particul ar devel opnent or sone
other specific issue like that, but certainly, a
| arge part of these are related to those types of
| Ssues.

Recommendati on 10B stated that a
quality i nprovenent process should be inpl enented
within the sedinent stormnater programto i nprove
the plan review process, to nake it nore
efficient.

The Departnent went through, or our
program actually went through this val ue stream
mappi ng process. W were the second programin
DNREC to go through that. W brought in our
partners and ot her agencies to assist us through
t he del egati on process and the plan review
process, and we did have sone outside consultants

as wel |l .
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And that -- they hel ped us devel op
this future state, as it's called, which is
basically where we want to go. A lot of the
recommendati ons in the proposed regul ati ons cane
out of this process for the plan review process.

19A was a reconmendation to do
detail ed wat ershed studi es, nmanaged by DNREC
under a consultation with the Surface Water
Advi sory Council. W did receive sone seed noney
in the first year, after the task force was --
report cane out, to fund three studies. W have
one in each county.

Appoqui ni m nk was the first one, and
t hen about a year |ater we got funding to do
Murder Kill and a portion of the Nanticoke above
Wllians Damthat was hit so hard during that
sumrer fl ood of 2006.

Recommendati on 25 stated that
aqui fer recharge shoul d be considered as part of
t he desi gn, construction, operation, and
mai nt enance of stormmnater facilities.

Now, if you | ook at our BMP tool box
we had back in the first iteration of the

regulations in the '90s, it was pretty small.

.
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Basi cally consisted of ponds, and infiltration
basi ns and trenches.

Then in the m d-2000s, we added our
green technol ogy BMPs, consisting of
bi oretention, biofiltration and filter strips.

And as we nove forward, we need to
expand our toolbox. So we're at the Craftsman
Pr of essi onal tool box size now with our
post - construction stormvater BMPs. Under these
proposed technical docunents, we have 16 genera
categories of BMPs. There are variants within
each of these categories, so there are now a
total of 41 different options with BMPs that can
be used for neeting these regul ati ons.

But the overarching recomendati on
was nunber 9, which basically said the design and
engi neering standards at the State | evel should
be strengthened through a revision to the
sedi rent and stormmnater regulation. So that's
what nost of this effort has been ainmed at. The
m ni nrum st andards shoul d address vol une
managenent .

The process itself, oversight was

provided by a regulatory advisory conmttee, in

.

‘ l&&i
WILCOX & FETZER LTD
Registered Professional Reporters

(302) 655-0477
www.wilfet.com






© 00 N o o b~ w DD

N NN NN R R R R R R R R R R
A W N P O © 00 ~N O U M W N B O

12

accordance with our sedi nent stormnvater | aw,
chapt er 40.

We did devel op six subcomm ttees
that | ooked at sone specific issues related to
t he proposed revisions. Menbers of that
regul atory advisory commttee were the regul at ed
communi ty, local jurisdictions, several of the
di visions wthin DNREC, hone buil ders, | eague
| ocal governnents. So again, quite a diverse
constituency represented.

We al so brought on sone consultants
to hel p us devel op the regul ati ons and provi de us
wth sone technical support. The Center for
Wat er shed Protection has assisted us in this
process. They're nationally known in the
stormnater field. Horsley Wtten G oup al so
assi sted us, as well as JM.

Just sone of the nunbers. W had a
total of eight RAC neetings over the course of
that five years. There were 37 subcomm ttee
neetings. The technical subcommttee al one had
20 neetings. By the tinme we w apped this process
up, we were up to 223 interested parties on the

contact |i st.

.
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We took over 700 comments in the
course of that five years. You can see the
br eakout here. Mbst of them cane from our
del egat ed agencies. Consultants were pretty
close. And then, you know, the hone buil ders,
DNREC, private individuals nade up the
di fference.

We have tracked these in a database,
and i n nost cases, the comenter got a direct
response, indicating what the response was from
t he Departnment.

So, again, we started this in 2005.
W' ve gone through three drafts, based on
comments we've received. Going into basically
the seventh year here, so despite sone
reservations by sone, we think it's tine to | and
this plane, and that's why we're here tonight.

l'"mgoing to turn it over to El aine,
who wll give you a little bit nore background on
the regul ars thensel ves.

MS. VWEBB: Good evening. Can you
hear ne?

UNI DENTI FI ED SPEAKER: Yes.

MS. VAEBB: | ' m El ai ne Webb. [ m

.
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al so an engi neer wwth the sedi nent and st or mwat er
program and |I'm going to give an overvi ew of --
I went backwards. |'mgoing to give an overview
of what we have proposed in the regul ati ons and
the reqgul ati on revi sions.

First, the 5000 square foot
di sturbance threshold that currently exists in

our sedi nent and stormwater regul ati ons, that

threshold remains. |t has been unchanged in the
proposed revisions, so that's still the
t hr eshol d.

If you disturb 5000 square feet of
| and or greater, you're subject to the
regul ations. And you may need to develop a
sedi mrent stormmater plan prior to that |and
di st ur bance.

We are regqul ati ng no new groups of
I ndi vi dual s, so everyone that has been regul at ed
in the past will continue to be regulated. There
are nodi fied conpliance requirenents.

So, the threshold is unchanged, but
conpliance wth our post-construction stormater
managenent requirenents have been changed.

We built in a delay in the effective

.
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date into the regul ati ons, and these dates are
just for exanple. So, for example, if the

revi sed regul ati ons are published May 11th, 2012,
there would be a 90-day delay, and the effective
date woul d be in August. And that's going to
allow us tinme to develop training prograns.

We have scheduled with the Center
for Watershed Protection four training prograns
to start with in that tine, between -- before the
effective date.

We al so have devel oped sone exampl e
pl ans, which are currently avail abl e on our
website. They were prepared by consultants that
were engaged in this process, so that we have
sone exanples out there. W intend to offer a
circuit rider trainer for DURMM version 2, which
Is a conpliance tool that's been devel oped to
hel p consultants in devel opi ng these sedi nent
st or mnat er pl ans.

There's also the ability to devel op
sone additional training through the Chesapeake
Bay Program Partnership Training Grant, and we're
pursuing that at this tine.

And we do expect to continue to do

.
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ongoi ng trai ning throughout the process. So
after the effective date of the regul ations,
that's not when the training stops. W do intend
to continue to offer training as needed.

As far as grandfathering, for
projects that are in the review process at the
time that the regul ati ons becone effective, those
projects that are in the review process wll be
gr andf at her ed.

We have devel oped an interim
gui dance docunent, which is also avail abl e on our
website, and it lists the starting point, so what
determ nes whether it's in the review process or
not, which is different by all of our del egated
agenci es.

So, the agent for the particul ar
agency that woul d be review ng your project, if
the project's been submtted, if it has sone kind
of submttal requirenents, those would need to be
met to be considered grandfathered. So those
criteria are listed in that interimgui dance
docunent .

Once those projects are

gr andf at hered, they woul d have one year fromthe

.
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effective date of the regulations to gain their
sedi nent stormaat er approval under the previous
set of regulations. They wouldn't be subject to
t hese proposed regul ati ons.

For projects that are approved at
the tinme that the regul ati ons becone effective,
the plans will expire three years foll ow ng that
approval. And this follows wth the current
expiration date that we have on all plans. So
any sedi nent and stormnater plan has three years
prior to expiration.

W& have included the condition where
a plan approval may be extended within 90 days of
the expiration date. So if a project isn't
conplete, the plan won't expire if it's extended.

If construction is ongoing and it
takes nore than the second three-year approval
period, the plan may be extended. As |long as the
constructi on continues, you can continue to
extend that plan under the regulations that were
in place when it was approved.

I f construction never begins on a
proj ect that's approved, we have stated in our

techni cal docunent that it will be granted one

.
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addi ti onal three-year approval period.

Now, during this previous nonth of
comment period after the regul ations were
publ i shed, we recei ved comments that our
regul ati ons section 1.3.2.1 was not consi stent
W th our interimguidance docunment, and we
recogni zed t hat.

Regul ation section 1.3.2.1, we do
intend to update, so that it does allow for that
addi tional three years of approval period for
proj ects that haven't commenced constructi on.

There are sone conditions in our
current regul ati ons where a project would be
exempt, and one of those were for | and
di st urbances | ess than 5000 square feet. Those
woul d be exenpt. That still renains.

However, we've included the
condition where if there are increnental
di st urbances on a parcel of 5000 square feet over
and over and over, where those disturbances add
up to nmuch greater than 5000 square feet, we
woul d have the ability to require managenent of
those areas. So increnental 5000 square feet

di st urbances can be regul at ed.

.
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We have put in our proposed
regul ati ons that any variances would foll ow the
chapter 60 vari ance procedure, which is a nore
formal variance procedure than what we currently
have in our regul ati ons.

However, we have offered conpliance
options in our proposed regs, such that we don't
beli eve that variances are going to be necessary
in a lot of cases.

So, we have elimnated stormater
wai vers, for those of you that are famliar wth
our current regul ati ons, where you can get a
stormnvater quantity or quality waiver. Those no
| onger exist. [It's instead conpliance options.

So, you comply if you neet that
condi tion, where naybe it has a tidal discharge,
sonething like that, if you're used to having a
waiver. It's no |onger a waiver request, it's a
conpl i ance neasur e.

We have also included the ability to
provi de an offset if you cannot conply with the
resource -- the RPv stands for resource
pr ot ecti on event conpli ance.

And one option for conpliance wth

.
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the RPv is a fee in lieu, but that's only one
option. W know we needed to have an option in
pl ace for that offset programas we i npl enented
t he proposed regul ations, so the fee in |lieu
option is one option that's been devel oped.

But there are other options for an
offset, and that nay be a banki ng program
off-site mtigation. W're open to any type of
offset that an owner may want to provide to neet
their RPv, if they' re unable to neet that for
sone reason on the site being constructed.

Just sone other provisions in the
regul ati ons. Qur enforcenent section is
unchanged. W are able to do enforcenent under
both the chapter 40 |l aw, which is the sedi nent
stormnvater | aw, and al so chapter 60, which is the
wat er pollution | aw.

And we al so have the ability, still,
to del egate our programto | ocal agencies for
I npl enentation. So that is al so unchanged.

And the stormmater utility section
remai ns in the sedi nent stormaater regul ati ons.
Qur law gives us the ability, the authority, to

develop utilities, stormvater utilities

.
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t hroughout the state. What we have done in this
version of the regulations is really open that
up. It's less prescriptive in the regulation to
allow a | ocal programto devel op a stornmwater
utility that suits their needs.

More on the technical requirenents
in the regulations. As we | ooked at the
post - constructi on stormaater requirenents, we
were | ooking at noving from a peak-based
di scharge requirenent to a vol une- based
managenent requirenent. W're looking fromsite
| evel managenent to watershed | evel nmnanagenent of
our stormiat er.

We're | ooking for conpliance
options, instead of prescribing one size fits
all; everybody has to do a pond, you have to do
It this way. Li ke Randy said, we have, right
now, 41 different options. That nunber could
grow significantly as new technology is
devel oped.

W wanted to separate the regul atory
| anguage from our technical requirenments, so that
it is easier for us to make changes to those

techni cal requirenents, or evolve as technol ogy

.
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I mproves. Rather than having that in regul atory
| anguage, we have all of that now in our
techni cal docunment. It's nore of a |living
docunent that can be updated w t hout goi ng

t hrough a regul atory revision process.

And we al so want to streanline that
pl an revi ew and approval process, as was
recommended by the task force. So, in our
current plan review and approval process, the
regul ati ons don't prescribe the plan review
process. |It's all defined through policy.

Currently we have a three-step
process, but that's not being inplenmented at all
del egated agencies in the sane way. |In an effort
to stream ine the process and nake sure that it's
consi stent throughout the state, we have defined
the three-step process in the regul ati ons, so
there would be three distinct steps.

There wll be a project application
nmeeting, a prelimnary sedi nent stormwvater plan,
whi ch woul d be when the stormater BMPs,
st ormnat er managenent strategy's put together,
and then the final sedinent stormwnater plan would

i nclude all of the construction details, and

.
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everyt hi ng necessary to construct the project.

We al so have a condition for
standard plans, and there are projects that woul d
qualify for a |l esser plan. You wouldn't need to
devel op a detailed plan. And sone of those
proj ect types would include individual parcel
construction, like a residential hone, m nor
| i near di sturbances, such as utility projects,
tax ditch mai ntenance, stormnater facility
mai nt enance for those existing stormater
facilities, and construction of agricul tural
structures.

But that's not an exhaustive |ist.
More can be added. W're open to that, if
there's a certain type of project that is
suitable for a standard plan, we're definitely
open to | ooking at that.

And we have devel oped standard
conditions that control the stormmater during
construction and post-construction for those
standard plans, and all of that's in our
techni cal docunent.

The erosion and sedi ment control is

the termthat has been used in the past for what

.
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we do during construction. That's no |onger the
term nol ogy that we'll be using. It's now
construction site stormnvater nanagenent. So
we'll be | ooking at managi ng stormavat er runoff
fromthat construction site throughout the
constructi on peri od.

In the current regul ati ons, we have
a maxi mum threshold of 20 acres of di sturbance
that's allowed for construction sites. Qur
proposed regs would allow for greater than 20
acres, if you provide an engi neered desi gn based
on the two year bare earth condition.

Qur standard details in the Erosion
Sedi nent Control Handbook, which by the way we
did not change the nanme of that, those details
are applicable for up to 20 acres of di sturbance,
and they don't exceed that.

So if you were to exceed that 20
acre di sturbance, you would need to |l ook at a
conpliance plan. So a project of this size, the
sedi mrent basins woul d need to be designed for
nore than the sedi nent vol une, but nore | ook at
bare earth condition for the two year stormfor

the runoff fromthat type of activity.

.
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We al so have a section in our
regul ati ons regardi ng turbid di scharges, and
currently it is referencing a best avail able
t echnol ogy approach to turbid di scharges, which
woul d nean you're inplenenting all the practices
that are available to control discharges from
your site during construction.

There's a |l ot of buzz in our
community out there that deals wth construction
site stormnater, about nuneric turbidity limts.
W don't have any limts on our regul ations at
the Federal level. There are none set at this
time, so we would remain with that best avail abl e
t echnol ogy approach until those nuneric limts
cone down. And then we're going to have to
adj ust to that.

We al so have, in our -- in our
regul ati ons, a notice of conpletion requirenent.
So once a project is conpleted, you would need to
achi eve that final stabilization, which is a 70
percent vegetative cover, or other stabilization
nmeasures to achi eve that before the project can
be cl osed out.

Movi ng on to post-construction

.
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st or mmat er managenent, our current regul ations,
we have four regulatory stormevents. The water
quality, which is a two-inch rainfall event, the
2, 10, and 100 year. The 100 year is not

regul ated t hroughout the state, only above the C
& D Canal .

I n our proposed regul ations, we are
proposi ng three regul atory stormevents, the 1
year, the 10, and 100 year. And that fl ooding
event woul d be applicabl e throughout the state,
W thout regard to different areas. So, we'd be
| ooki ng at 100 year -- at the 100 year stormin
al |l cases.

For stormwater quality managenent,
our current regul ations, we're | ooking at that
two-inch rainfall event, which is about a six
nmont h frequency storm and our current regs, we
have a preferential hierarchy of BMPs.

So we | ook at green technol ogy BMPs
first, as the nost preferred nethod. |f those
can't be inplenented for sone reason, you would
drop down to a next level. And the goal there is
an 80 percent reduction in total suspended

sol i ds.

.
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Under the proposed regs, we no
| onger have that TSS goal. Qur goal is runoff
reduction. So we're | ooking to reduce the
runoff, reuse it, infiltrate it, store it, and
I npl enent neasures that are going to reduce the
total runoff volune fromthe site. And that is
based on the one year stormevent, which is a 2.7
inch rainfall.

Under stormmater quantity
managenent, again, like |l said, it's the --
currently we have the 2, 10, and 100 year above
the canal. And we |ook at the pre and
post - devel opnent peak di scharge runoff conditions
In every case, and you have to mtigate your
post - devel opnent runoff back to not exceedi ng the
pre-devel opnent runoff. And that nanagenent
strategy is the sane on all sites, regardl ess of
t he vol une.

Qur proposed regul ati ons woul d be
| ooki ng at the 10 and 100 year stormns, statew de,
and we woul d only be | ooking at the
pre-devel opnent condition on an as-needed basi s.
So that's one area that we spent a lot of tinme in

review, is establishing a pre-devel opnent runoff.

.
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In these regqulations, we're going to
be | ooking at a no adverse i npact on the
downstream system so you' d be anal yzing the
wat er shed and | ooki ng at how that site di scharge
Is going to work in that watershed.

So, you nmay be exceedi ng our
pre-devel opnent discharge rate, but if it's not
causi ng an adverse inpact in the watershed, that
woul d be al |l owabl e, and you nmay not need to
construct the storage neasures that would be
requi red on every site under our current
regul ati ons.

And t hose managenent options woul d
be dependi ng upon what you find when you do that
anal ysis. This SAS is our stormavater assessnent
study. This is the stuff that's early in our
process, and we're | ooking at the watershed
position and different factors that factor into
t he anount of runoff that would be seen froma
site.

So, dependi ng on how you -- that
figures out, that would determ ne what your
managenent options could be on the site.

For construction review, once a plan

.
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Is approved and it goes to construction, we
remai n engaged in the process. W have i ncl uded
an owner self-inspection requirenent in these
regulations. This mrrors what's in our MPBES
general permt, construction general permt

regul ati ons. W currently have that in there, so
we are requiring weekly self-inspections by the
owner .

We al so conduct construction
reviews, and that's conducted by sedi nent and
stormnat er program staff, whether it's DNREC
staff or del egat ed agenci es.

The contractor certification, which
I's our blue card certification for contractors,
that requirenent remai ns. So anyone engaged in
| and-di sturbing activity is going to be required

to have that certification training and blue card

t rai ni ng.

And certified construction
reviewers, that whole programw ||l remain. The
requirenent is for sites that have -- that are
greater than 20 acres will need to have a

certified construction reviewer enployed on that

Site.

.

‘ l&&i
WILCOX & FETZER LTD
Registered Professional Reporters

(302) 655-0477
www.wilfet.com






© 00 N o o b~ w DD

N NN NN R R R R R R R R R R
A W N P O © 00 ~N O U M W N B O

30

As far as nmmi ntenance goes, once a
project is conplete, it's filed that notice of
conpl etion, and we're done inspecting it during
construction. Maintenance becones a
responsibility of the owner. That's the way it
iIs currently. It wll remain that way, unless an
owner nakes sone agreenent with a nunicipality or
sone ot her mai ntenance entity to take on the
mai nt enance of that facility.

However, now, as part of the plan
devel opnent, we're going to be devel opi ng an
operati on of maintenance plan, and it's going to
be devel oped during the plan review, plan
approval process, and then nodified at the end of
the process to incorporate the as built
information for those facilities. So, those
owners wll then have a plan that will tell them
how to maintain that facility.

That's an overvi ew of our
regul ations. W did devel op a techni cal
docunent. W said all along that the regul ati ons
are what you need to do. The technical docunent
I's how you can do that. How you can conply.

So we' ve devel oped this technical

.
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docunment to provide sone background i nformation.
It al so provides procedures and checklists, our
st andards and specifications for

post - constructi on BMPs, and the erosion and

sedi ment controls are incorporated into the
techni cal document, and we have exanples in
there, as well.

The technical docunent is currently
in a public review process. W advertised that
in February as well, and we're accepting comments
on the technical docunment, as well.

Any future changes to the techni cal

docunent will go through a simlar public review
process. So it wll be advertised, we'll accept
comments, and -- and adjust accordingly.

R ght now the technical docunent is
posted on our website. It's not intended to be
the type of docunent where you' d have a handbook
printed out, and that's it, because it's just too
much to it.

It's a docunent that is interactive.
We have a conpliance tool in there that's in
Excel, so you woul d need to downl oad that to be

able to use that. |It's up on our website, so |

.
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woul d encourage you to take a | ook at that, as
wel | .

It's broken down into 5 articl es,
whi ch do not follow exactly with the sections of
the regulations, and that's intentional. So we
have articles based on category, type of
docunmentation. Article 1 is program background.

Article 2 is policies and
procedures. And that would include infornmation
on fees, our offset program the del egation of
our programto | ocal agenci es.

Article 3, the plan review and
approval process, is where the bul k of the
technical information is |ocated. That's where
the plan review process is laid out, all of the
checklists that go along with it, our DURWM
conpl i ance tool, and our standards and specs.

Article 4 would deal wth
construction review and conpliance, and that's
where i nformati on on our contractor
certification, our CCR program is |ocated there.

And article 5, on nmaintenance.
There's informati on on how to do nai nt enance

reviews and al so how to conduct nmi nt enance on

.
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st ormnvat er managenent facilities.

Just to highlight, two of the
bi ggest sections of our technical docunent are
t he Del aware Erosi on and Sedi nent Contr ol
Handbook, and that has been revised, and the
post - construction stormvat er BMP standards and
specs. In the ENS handbook we've added new
details for conposite filter |ogs, for
fl occul ates, concrete washout, and concrete
m Xi ng operations. Anpong sone other edits, but
those are the new details.

And our stormater,
post - construction stormvater BMP standards and
specs, this is the list of the 16 nain categories
of BMPs that we have avail able. And |ike Randy
said, each of these has design variances wthin
them which would bring us to a | arger nunber of
BMPs. Sone of these you wll be famliar wth,
I f you have been desi gni ng any stormater
facilities in Delaware. Ohers are new. Things
t hat we have encouraged, but haven't had a spec
for. So, there are lots of options for
conpliance in the post-construction standards and

specs.

.
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l'"mgoing to turn this back over to
Randy now.

MR GREER Ckay. | did want to
touch a little bit on sone of the economc
issues. | call this next section stormater
economcs 101. It's pretty basic stuff. You nay
have heard sone people who believe in this, what
| call the spring scale theory of reqgul atory
costs. That is, DNREC, you're killing me. Every
time | turn around you're costing ne nore noney.
Just piling it on, piling it on.

Actually, | think a better anal ogy
I's probably a bal anced scal e, because a flaw in
that theory is not doing stormvater nanagenent
has zero cost. And we all know that's not true.
It's kind of a bal ance between private sector
costs and public sector costs.

So, when we have adequat e stormater
managenent, those costs are bal anced. |If we have
i nadequat e st ormnat er managenment, we start to see
I npacts to property due to the stream bank
erosi on, water quality degradation, and fl oodi ng
during |l arger storm events.

So, this starts to dip the scale a

.
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little bit, where public expenditures are needed
to overcone sonme of the inpacts from not having
provi ded adequat e stormvat er nanagenent.

Oh. | nentioned earlier that we had
conm ssi oned three watershed studies. The first
was t he Appoqui ni m nk. Fol ks probably don't
typically think of that as an urbani zed
devel opnent, but sone of the results that cane
out of that study are already begi nning to show
sone of the inpacts associated wth devel opnent
on the wat ershed.

There's sone segnents in that
wat ershed that are starting to degrade, and nost
of the devel opnent in that area actually does
have stor maat er managenent provided for them So
even under stormnvater managenent conditions,
they're still seeing the problens in that
wat er shed.

As a result of that study, the
consultant identified sone areas that woul d be
required to actually do overn nanagenent, over and
above what our current regqulations require, to
try to maintain the current flow conditions in

t hat wat er shed.

.
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So, this zone B was identified as an
area where the current regul ati ons woul d not
manage stormaater at an adequate | evel to prevent
fl oodi ng.

Conversely, area C, since it's so
| ow i n the wat ershed, could probably get by
W t hout doi ng stormvat er nanagenent storage type
practices. It mght nake nore sense in this area
to just go ahead and rel ease the water and get it
out of the system So, this is kind of the basis
for sone of the things we're proposing in the new
regul ati ons. And as El ai ne nenti oned, novi ng
froma site-based approach to a watershed based
approach, dependi ng on what the inpact is of that
particular site on the watershed.

So, as these inpacts begin to
appear, of course, that's when we start getting a
phone call. You know, that's the 4500 conpl aints
that cone in, and growi ng. So, you know, if you
believe in big governnent, and you know, nobney's
not an object, the public sector can address
t hose ki nds of issues.

But as nost of us know, in these

days, nost people don't want bi g governnent.

.
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They want snaller governnent. So, that creates a
problem W don't have enough noney to address

t hese problens, and we have to | ook at ot her ways
totry to tip this bal ance back.

So, that's really an intent of a | ot
of the -- what we're trying to do in the
regulations, is to try to get a bal ance back
between the private sector costs and the public
sector costs.

| did want to go over sone of the
conpliance criteria. Again, this is an overview.
Really need to get into the technical docunment to
understand the details on this. Wen we issued
the first draft of the regul ati ons, the
requi rement was basically to reduce all the
runoff from that new source protection event, the
one year storm

However, as we got into | ooking at
sone exanples, we saw this was going to present
sone problens. |If you have a site that's 55
percent inpervious on an A soil, the runoff from
that is about an inch, so that site would have
been required to reduce an inch of runoff.

However, a site with the sane

.
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I npervious area on a C soil generates 1.8 inches
of runoff. So as proposed in that first draft,
we were requiring sites that had the | east
ability toinfiltrate, to actually reduce their
runoff by a greater anmpunt than a site that had
better soils to do that.

So we felt that was -- had sone not
only sone technical issues, but sone equity
I ssues. So what the current regul ati ons and how
we've -- these have evolved is that under section
5.2, the runoff fromdisturbed areas that are in
a wooded or neadow condition need to be reduced
to the equival ent of a wooded conditi on.

Al'l other disturbed areas enpl oy
runoff reduction practices to achieve the
equi val ent of zero percent effective
I nper vi ousness. And again, this only applies to
t he di sturbed area, unlike the current
regul ati ons, where we're | ooking at the total
site. If you limt your area of disturbance,
you'll limt the area that needs to have runoff
reducti on plans, as well.

So, if we ook at the sane two sites

under this revised requirenents, for the first

.
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site on that A soil, again, since basically an A
soil has zero runoff on an open space condition,
they would be required to reduce that inch again.

However, on the second site, on the
C soil, since they have a |lesser ability to
infiltrate runoff, their requirenent is only .7
I nches, or a 38 percent reduction. So again,
we're trying to make this both nore technically
feasi ble as well as nore equitable.

| mentioned that if the disturbed
area i s woods or neadow in the existing
condition, they need to reduce that down to that
equi val ent condition. So, under this exanple,
1.8 inches of runoff again on the C soil, they
have to reduce it down to the wooded conditi on.
So it's a greater reduction now.

This is the table |I put together for
sone di fferent conbi nati ons of i npervious area
and soil types. Anything in the gray woul d be
required to reduce an inch or nore. So you can
see, nost of these are in the higher inpervious
categories. |If you |look at typical residential
devel opnent, up to about a quarter acre density,

that's sonewhere in the nei ghborhood of 30 to 40

.
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percent. So the requirenent's half an inch or
| ess, for nost residential areas.

| nmentioned again that we did these
wat ershed plans. And in the Murderkill, we
actually | ooked at that scenario using a zero
percent effective inpervious, and what they found
was that it appears to be an effective neans for
regul ation. By requiring post-devel oped
hydrology to mmc the conditions for open space,
flow rates could be reduced i n devel opi ng
subwat er sheds.

So at least froma nodeling
st andpoi nt for what we have been able to
determ ne, this approach does seemto be a nuch
nore effective nethod.

As far as redevel opnent, under the
current regulations there is no distinction
bet ween new devel opnent and redevel opnent.
Redevel opnent projects are required to basically
meet the sane regul atory requirenents.

We have all owed for sone rel axation
of that in the proposed regul ations, and
basically, the standard for runoff reduction is

to a 50 percent reduction in the existing

.
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effective inperviousness. So, how that would
work is if you had a site that was 70 percent

I mpervious in the existing condition, runoff from
that site would be about two inches.

Normally, if this was a new site,
they'd have to reduce that runoff down to 1.1
I nches, but under what's proposed, they only have
to take their runoff down to 1.5 inches. So, a
35 percent reduction, instead of a 70 percent.

We al so made sone al | owances for
brownfi el ds devel opnent. W know in a | ot of
cases, because of the potential contam nants in
the soil profile, using infiltration and recharge
may not be advi sable, so there are provisions
that in the case of a brownfiel ds devel opnent, if
there is an approved renedi ation plan, that site
can conmply wi thout having to go through all of
t he reducti on requirenents.

So the flow chart -- | have to show
you at | east one flow chart as an engi neer here.

I think that's required for all presentations by
an engi neer.

Basically cal cul ate your post runoff

for the one-year storm enploy your runoff

.
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reduction practices to the maxi num ext ent
practical. If you neet the mninmum you get to
pass go, basically. If you're not able to neet
your m ni num runoff reduction, then we have an
opportunity to enploy treatnent practices, and
those treatnent practices can give you a credit
t owar ds what ever the offset is.

So, on the subject of offsets, as
El ai ne said, there's a section in the regul ati ons
that states that an offset shall be provided for
the portion of the RPv that does not neet the
m ni mum runoff reduction requirenents. | go back
tony little scale here. Those offsets can
I ncl ude banking, trading, off-site projects, or
nonet ary conpensati on.

The nonetary conpensati on option is
equi valent to the cost to treat runoff vol une not
managed on site, based on construction and
mai nt enance costs for bioretention. Does not
I nclude site assessnent, engi neering and desi gn,
or permt acquisition costs.

According to the consultant that we
had do the analysis, they determ ned that that

of fset should be equivalent to $23 per cubic

.
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foot, for the runoff volune not natched, and this
woul d be inplenented through our fee in lieu
pr oposal .

And | put "fee in lieu" in quotes
here intentionally, because this is not the
typical fee that -- that nost peopl e consider
when they hear a fee. So I'll go back to ny
spring scale again, for the spring scale theory.
Again, this is nore |like the bal ance scal e theory
of the fee in |ieu option.

Again, this is an option. And under
t hat option, a devel oper can propose to give a
nonetary conpensation to a public entity in lieu
of doing stormmater practices on site.

So, you know, we can't forget about
the in lieu part. There are cost savings to the
devel oper, because they're not doi ng BMPs on
site. So hopefully, if we have the fee set
right, this would be generally in bal ance.

The overall objectives for the
offsets, it wll be used to mtigate the negative
I npacts associ ated with urban stormaater runoff
at the watershed level. Potential uses should be

prioritized based on their benefits at the

.
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wat er shed | evel .

Sone of the potential offsets that
coul d be used, one that cones to mnd is pretty
obvi ous: | nplenent the recommendati ons of the
wat er shed nanagenent plans. Another option m ght
be BMP retrofits.

Streamrestoration projects. In
sone cases, if a watershed is already i npacted,
you know, doi ng sone increnental BMP may not
really benefit the watershed as a whol e, as nuch
as doi ng sone type of restoration project in that
wat er shed.

Regi onal facilities m ght be another
option. Volune/nutrient reductions from ot her
sources, as a conpensation. And others. Again,
this section is witten to be very flexible. W
wll, you know, entertain any and all options
t hat are proposed.

Just to touch base a little bit on
the quantity managenent requirenents, we do have
two options here, as well. The first option is
what we call our standards based approach.

And this approach, we don't have to

go through a detail ed analysis. You can

.
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basically use the unit discharges that have been

devel oped for this option, based on the existing

| and use.

Option 2 is nore what we' ve referred
to as our perfornance based. It's closer to what
we've traditionally done in the past. The

standard for this is a no adverse i npact.
Criteria is based on hydrograph tim ng, channel
stability, system capacity. And there are three
| evel s of increasing detail of analysis required.
Now, the no adverse i npact
definition kind of depends on the level. So
under level 1, in order to qualify for no adverse
I npact, the project hydrograph nust be | ess than,
and occur before the upstream wat ershed
hydr ogr aph.
At | evel 2, post-devel oped peak
di scharge and runoff vol une nust be no greater
t han pre-devel oped condition, or, the downstream
wat er surface does not increase by nore than .1
feet, and no increase in the area of inundation.
Level 3, downstream water surface,
again, doesn't -- can't increase by nore than .1

feet, and is no increase in the area of

.
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I nundat i on.

In the end, it's really all about
sustainability. Qur watershed studies are
showi ng that current sedi nent stornmater
regul ations will not fulfill the goals of the | aw
in the long term

W may be able to hold the Iine for
sone tine, but eventually sone threshold wll be
reached where we start to see the inpacts from
conpoundi ng the effects associated wth urban
devel opnent, and the current regul ations really
aren't adequate to address those types of issues.
The public sector does not have the resources to
address i1 npacts caused by i nadequate stormater
managenent .

M m cki ng natural watershed
hydr ol ogy t hrough vol une managenent represents
our best avail abl e technol ogy for m nim zi ng
I npacts created by inpervious surfaces.

And it's doable now. There are
pl enty of exanples. You can go on the web and
Googl e "sust ai nabl e devel opnent. " You know,
there's thousands of hits of actual projects

t hroughout the country that are taking this

.
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appr oach.

And actually, I was just on the
Nati onal Honme Buil ders site today. They have
sonme very good |links on their own site there,
with a whol e tool box of basically these very
types of practices.

So, with that, I'Il turn it back
over to the hearing officer.

MR. HAYNES: Thank you.

MR GREER Can you turn the |lights
on, pl ease.

MR. HAYNES: Thank you for that
presentation. W have sone adm nistrative duties
to admt into the record. Could you turn off
the -- is there a -- turn the projector |ight
of f?

The program has provided ne sone

docunents that will be part of the adm nistrative
record, and I'll read themoff. First exhibit,
we'll mark it as DNREC Exhibit 1, is the proposed

regulation. This is 7 Delaware Adm nistrative
Code 5101, and that's DNREC Exhi bit 1.
DNREC Exhibit 2 is the technical

gui dance docunents. That's actually a whol e

.
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bunch of stuff right here. Lots of |ight
readi ng.

DNREC Exhibit 3 is the public

heari ng presentation that was just given, and the

Power Poi nt.

DNREC Exhibit 4 is the start action
noti ce nunber 2006-16, as signed, | believe that
was by Secretary Hughes. Right?

MS. VEEBB: Yes.

MR, HAYNES: And DNREC Exhi bit 5
w il be the regul ation revision process
chr onol ogy.

DNREC Exhi bit 6 wll be the

regul atory advisory commttee nenber agency I|ist.

DNREC Exhibit 7 is the regul atory
flexibility act response.

DNREC Exhibit 8 is the gui dance
docunent .

DNREC Exhibit 9 is the June, 2011
publ i ¢ wor kshop noti ce.

DNREC Exhi bit 10 is the February,
2012 techni cal docunent public notice.

DNREC Exhibit 11 is the March, 2012

publ i c hearing notice.

.
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And DNREC Exhibit 12 is the comments
received follow ng the publication in the State
Regi strar. And we have received an e-nmail from
Sally Ford, an e-nail from M chael Herman. |
don't know if this is one e-mail.

MS. VEEBB: Yes.

MR. HAYNES: Separ ate?

MS. VEBB: There were three separate
ones.

MR. HAYNES: Three separate ones.

An e-mail from Paul Mrrill, a fax from Scott's
Furniture, and a letter from Del aware Associ ati on
of Realtors.

And the | ast one actually requested
t he hearing be kept open for a m ni nrum of 30
days, | believe. Yes. And | wll entertain that
request at the end of the hearing.

Wth that, I'"'mgoing to see if there
are any public officials who would |ike to be
I ntroduced and nake comments now? Any public
el ected officials present? Ckay.

All right. 1'll see who wanted to
sign up to speak. The first person signed up to

speak is Bill Moyer. And I'll Iimt you to one

.
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mnute. No. He's well known. He used to be a
forner Departnent enployee. Now he's nice and
tan and rel axed.

Let nme just see how nmany peopl e
signed up, if | do have to limt tinme. | think
you' re good on tine.

MR MOYER  Can everybody hear ne
all right? No?

UNI DENTI FI ED SPEAKER: Turn it on.

MR MOYER How s that?

UNI DENTI FI ED SPEAKER: Rotate it.

UNI DENTI FI ED SPEAKER: The
m cr ophone needs to be on.

MR MOYER Is this better? Thank
you, Bob. M nane is Bill Myer. |I'm speaking
this evening as the president of the |Inland Bays
Foundati on, and on behal f of our board of
directors and our public nenbers.

The board of directors of the Inland
Bays foundation are as follows: |I'mthe
presi dent. Ron Wislich is the president elect,
Harry Haon is the vice president. Helen Truitt
I's our Secretary. Robert Adans is our treasurer.

Qur ot her board nenbers are Robert Cubbi son, Gary

.
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Jayne, John Austin, Robert Chin, Carl Mantegna,
Mart ha Kell er, Doug Parham WIIliam W ckham and
Shirley Price.

The | nl and Bays Foundation is a
nonprofit environmental advocacy organi zation
whose goal is to work diligently and proactively
toward renoving the Inland Bays and their
tributaries fromthe State and Federal |ist of
I npaired waters, and to return themto their once
fi shabl e and sw nmabl e status. W appreciate the
opportunity to present testinony for the public
hearing, for the public record of this hearing.

It has been shown scientifically
that nutrient-1aden stormnater and sedi nent
entering the I nland Bays fromrunoff wthin the
wat ershed is significantly contributing to the
conti nui ng eutrophication of the Inland Bays,

t hereby reduci ng the chances that the |Inland Bays
will ever neet the State and Federal water
qual ity standards for which they are desi gnated.

The | nl and Bays of Del aware are
desi gnated as waters of exceptional recreational
and ecol ogi cal significance, or ERES waters,

which is a classification that should afford the

.
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I nl and Bays an extra | evel of protection.

After decades of scientific studies,
and decades of effort, a 2001 State of the Bays
report published by the Center for the Inland
Bays indicates that the water quality of the
I nl and Bays remains fair to poor. That can be
f ound on page 61 of that report.

The Center for the | nland Bays has
hel ped trenendously to rai se public awareness of
the conditions of the bays, and in conducting and
fundi ng research that has greatly inproved our
ecol ogi cal understandi ng of the bays' dynam cs.

This inportant role will conti nue
under the effective | eadership of Chris Bason,
the newy appointed executive director of the
Center for the Inland Bays.

It is true that progress has been
made. However, the Inland Bays wll not, quote,
"heal thenselves in tine." And there are, quote,
"no dramatic i nprovenents in place that are,"
quote, "working their nagic," as stated by the
Positive Gowh Alliance in The News Jour nal
article published on January 9th, 2012.

It is blatantly absurd to think that

.
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the I nl and Bays are going to clean thensel ves up,
| et al one profess this magical theory to the

publ i c. If the Positive Gowh Alliance's
assertions were true, it would be the first tine
in the human history that a water body cl eaned
itsel f up.

Il would put little or no credibility
in any testinony presented by the Positive G owth
Al liance at this or any other public hearing that
deals with the i nprovenents of the health of the
I nl and Bays or the protection of our environnment.

Il will also suggest that a nore
appropriate nane for the Positive Gowh Aliance
woul d be the Irresponsible Gowh Alliance. They
nost certainly wll continue to oppose any
attenpts to inprove the very asset that attracts
so many people to eastern Sussex County.

| mprovenents in the current
situation are clearly needed. The proposed
regul ations will assist in achieving the ERES
standard. The Inland Bays Foundati on strongly
supports the i nplenentation of the sedi nent and
stormnat er regul ati ons, and we refuse to wait for

any type of mracle to happen, as stated by the

.
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Positive Gowh Alliance.

Qur specific comments are as
follows: Nunmber 1. Section 1.3.1 should include
the Wetl ands Act, 7 Del aware Code chapter 66, and
t he Subaqueous Lands Act, 7 Del aware Code chapter
72.

Nunmber 2. Section 1.4.3 should |i st
exampl es of other State and Federal sedinent and
erosi on control and stornmeat er managenent | aws
that are appli cabl e.

Nunmber 3. Section 1.7.3 should
state that no offset requirenents be all owed
until such tinme as the Departnent formally adopts
the procedures referenced in this subsection.

Nunmber 4. Section 6.5.6.2 should
require that a set of as-built plans be submtted
as part of the post-construction verification.

Nunmber 5. Section 7.3. The Inland
Bays Foundation is concerned that the Departnent
and/ or desi gnated agenci es nmay not have adequate
staff to conduct nmi ntenance reviews. This
section should require that each permttee submt
an annual mai ntenance report to the Departnent

and/ or desi gnated agency.

.
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Nunmber 6. The | nl and Bays
Foundation is concerned with the anount of
I mpervious surfaces in the forns of roads,
rooftops and parking lots, which are being
constructed within the three |Inland Bays
wat er sheds.

Scientific studies indicate that
when the total inpervious surface area of a
wat er shed exceeds 10 percent, as it does in
Rehobot h Bay, 10.5 percent, as it does in the
Littl e Assawoman Bay, or 10.2 percent, as it does
Iin the Indian R ver Bay, then significantly
I mpact the water quality and resultant bacteria
and chem cal contam nants.

The percent of i npervious surface
must, at worst, not exceed 10 percent of a
wat ershed. Therefore, in sone instances,
exi sting inpervious surfaces may have to be
renoved, or allowed to remain only as an offset,
I n devel opi ng offset requirenents relative to
section -- to subsection 1.7.3.

Agai n, | thank you for the
opportunity to conment on these proposed

regul ati ons.

.
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MR. HAYNES: Do you want to nake
your witten presentation as an exhibit? W'l|

mark this as the I nland Bays Foundation, Inc.,

Exhi bit 1.

The next person signed up to speak
Is Derek Strine. Derek, | apologize in advance
if I mspronounce your nane.

MR STRINE: Derek Strine,
S-t-r-i-n-e, 1685 South State Street in Dover,
19901.

UNI DENTI FI ED SPEAKER: Take the
m cr ophone, put it to your nouth. Thank you.

MR HAYNES: There's al so seats up

here, if you'd |like to nove up.

MR STRINE: 1'm going to address
just one of the areas. It's actually from
current -- the current Departnent's own

consul ti ng engi neers, as opposed to a report from
11 or 12 years ago.

On the brownfiel ds redevel opnent, |
believe the Departnent's own consulting engi neers
showed that a project on Kirkwod H ghway and
Route 7 was not built -- was not feasible under

t hese proposed regul ati ons.

.
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That causes ne great concern. | own
a nunber of properties in all three counties,

I ncl udi ng sone areas that are likely to be
redevel oped, and to take a, in that instance on
Ki rkwood Hi ghway, a gas station and a Steak and
Al e and expect that on a corner of Kirkwood

H ghway, with 40 or 50,000 cars a day, it should
be scraped clean and turned to grass is probably
not in the best interests of the State.

Certainly not of the |and owners in
that particular piece. And is in direct conflict
wth what | believe is forner Governor Mnner's
goal s of keepi ng devel opnent in areas that are
appropriate, and are already -- appropriate, and
have adequate infrastructure.

To say it's better to go to a farm
field with sone class A soils and build a -- a
bank, and | eave an abandoned gas station in place
torot and turn into grass is probably not the
intent of the Governor in her directions to the
Departnent, and certainly should not be a goal of
t he reqgul ati ons.

| also would like to point out that

it's in conflict wwth all three counties' | and

.
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use focuses to keep devel opnent in the areas with
appropriate infrastructure already in existence
or planned. And by hanstringi ng redevel opnent of
brownfields, it's really doing a disservice for
this generation and the generations to cone.

The cost benefit anal ysis needs to
be calculated on a -- a real nunbers type
reality, as opposed to sonething plucked fromthe
air, $23 per cubic foot, particularly when,
within the sane regul ati ons, they say that site
IS not doabl e.

So, the brownfields is a specific
exanmpl e that has -- causes ne grave concerns, and
I woul d hope the Departnent takes a very hard
| ook before they nove forward with the proposal.

MR. HAYNES: Thank you. And the
next person signed up to speak was Harry Hahn.

H a- o- n.

MR HAON. Good evening. M nane is
Harry Haon. That rhynes with rayon, but | answer
to al nost anything. And I'm here as an officer
of the Inland Bays Foundation and the Sierra C ub
of Sout hern Del awar e.

And | commend DNREC for the

.
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t hor oughness of this proposed regul ati on, but
unfortunately, there is one significant m ssing
piece. And that is stormnater and sedi nent
control on farmand in the I nland Bays wat er shed.

Early in the proposed regul ati on,
it's nade clear that farmand is exenpted. And
this is particularly troublesome when it is
recogni zed that chicken litter used as fertilizer
contains high concentrations of nitrogen and
phosphorous nutrients, and is allowed to be
deposited right up to the edge of the bays, their
tributaries, and wetl ands.

In this situation, steps should be
taken to significantly reduce the anount of
nutrient pollution of the Inland Bays that are
washed in by stormater.

There are reqgqulations that primarily
address the | and around chi cken houses and litter
storage piles, but does not cover the |and at the
edge of wat erways.

W therefore recomend t hat
regul ations simlar to these for residential and
commer ci al devel opnent must be enacted for

farm and to reduce pollution of the Inland Bays.

.
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Thank you.

MR. HAYNES: Thank you. D d you
want your statenent marked? 1'll mark it as --

MR HAON: Do you need nore than
one?

MR. HAYNES: -- as Haon Exhibit 1.
The next person signed up to speak is Mke Kari a.

MR KARITA: M nane is Mke Kari a,
and |'mthe executive director of Anerican
Counci | of Engi neering Conpani es of Del awar e.

UNI DENTI FI ED SPEAKER: M cr ophone.

UNI DENTI FI ED SPEAKER: Can't hear
you.

MR KARIA: Oh. | thought | was
speaking loud. So, ny nane is Mke Karia, and
I'mthe executive director of Anerican Council of
Engi neeri ng Conpani es of Del aware. W are an
associ ati on of engi neeri ng conpani es | ocated and
working in -- in Delaware.

W have a witten -- witten
docunent, three page letter to be nade part of
your exhibit. But we would like to read two
paragraphs fromthis for your infornmation.

One, that the Anerican Council of

.
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Engi neeri ng Conpani es of Del aware, ACEC Del awar e,
commends the staff of DNREC for their very

conpr ehensi ve approach to the revisions of

regul ations. Not only that their approach is
conpr ehensi ve, but DNREC s staff has conducted
this reasoned process in a very transparent

fashi on, and by giving the opportunity to the

pr of essionals and the public input the |ast four
years. And this is unprecedented in the history
of the state of Del aware, so we commend you and
we t hank you for that.

We have one request, and we have so
many technical -- technical points, which we have
given for the public records. That because there
I's uncertainty surroundi ng the increasing
construction cost associated wth the new
regul ations, and it requires further study.

And therefore, in our opinion, the
I npl enentati on of the regul ati ons shoul d be
del ayed for one year, till we study the cost of
I mpl enentation on the private industry, on the
devel opers, and the -- and the private peopl e.

And that, with that request, we have

gi ven you the technical points, and what have

.
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you. Thank you very much.

MR. HAYNES: Thank you. We'Ill make
that witten comments ACEC Exhibit 1. The next
person signed up to speak is R ch LaPointe. And
why don't you spell your nane for the reporter,

t 0o.

MR, LaPO NTE: L-a-P-o0-i-n-t-e. ' m

Rich LaPointe. |I'ma Public Wrks Director for

the City of Newark, and here on behalf of the

GCGty. | kind of wished | would have taken
st ormnat er economnm cs 101 before | cane here. I n
fact, | think I m ght ask Professor Geer to give

nme sone private nentoring to help ne better
understand this theory there.

But be that as nay, the Cty of
Newar k is very concerned about the economc
I npact that the 50 percent reduction in the
effective inperviousness for redevel opnent w ||
have.

Newark is primarily built out, and
nost of our construction is redevelopnent at this
time. This requirenment could effectively
di scour age redevel opnent, and have a significant

I npact on revenues generated that suppl enment our

.
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tax and el ectric revenues.

The cost of neeting the 50 percent
reduction in the effective inperviousness, al ong
wth the increased volunes to be managed, wll be
nore expensive to achieve in Newark, where clay
soils are predom nant, in conparison to south of
the canal, where sandy soil is nore preval ent.

It is reconmended that the percent
reduction in effective inperviousness be revised
to a range of 20 percent to 50 percent, depending
on the hydrol ogical soil groups. This will help
to |l essen the econom c inpact in Newark and New
Castl e County, and may cause nore consi stent
costs of scale.

Thank you.

MR, HAYNES: Do you want your
witten statenent entered in? Do you want it as
the City of Newark's exhibit?

MR LaPO NTE: Yes.

MR HAYNES: Exhibit 1. Very good.
Thank you. The next person signed up to speak is
Fred Fortunato.

MR FORTUNATO H, | amFred

Fortunato, and F-r-e-d F-o-r-t-u-n-a-t-o. I''m

.

‘ l&&i
WILCOX & FETZER LTD
Registered Professional Reporters

(302) 655-0477
www.wilfet.com






© 00 N o o b~ w DD

N NN NN R R R R R R R R R R
A W N P O © 00 ~N O U M W N B O

64

here on behalf of the Hone Buil ders Associ ati on
of Del aware. Honme Builders Association is made
up of 350 conpani es throughout the state of

Del aware. W are all small businesses, and we've
all, nost of us are fam |l y-owned, and have been
doi ng business in the state for generations.

| have submtted a letter fromthe
home builders with all our coments on here, so
I'"'mnot going to read themall. But we do
recogni ze that clean water quality standards are
I mportant in our conmunity. Qur nenbers do their
best to build and devel op according to the nost
up-to-date | ocal regulations in place.

We're very concerned, because the
new regul ati ons have not been properly eval uat ed
for the econom c inpact on our conmmunities.

These regul ations not only affect residential
devel opnent, but commerci al devel opnent, as well
as many snmall and | arge busi nesses that want to
expand to cone to the state of Delaware. They
al so do not encour age redevel opnent.

The proposed regs have the potenti al
to significantly increase design costs and

subsequent construction costs with the project.

.
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It appears that the up front, front end design
costs, costs for approval can be particularly

hi gh, increasing the risk and making it harder
for the small guy to engage in their products, or
smal | busi nesses.

| think it's inportant, and
actually, it was said perfectly earlier by the
gentl eman with DNREC, as far as achieving a
bal ance of private costs versus the public costs.
And | think what we've | earned and seen -- |'m
not an engineer, so |l can't go into the detail as
far as the soils and all that kind of stuff, but
everything we've heard is that these regs w |
cost nore to businesses to develop sites, to
expand the business, the repair shop, whatever.
It's going to cost nore noney, and there needs to
be a balance with that to protect the | and and
cl ean water.

But what you need for a bal ance, in
order to make that evaluation, you need to be
able to evaluate the costs. And quite honestly,
| -- as far as we've seen, that has not been
done. The true costs, the hard costs associ at ed

wth this, the design costs, as well as the

.
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econom c costs for businesses, whether the
projects are viable or not anynore, that needs to
be the done. You need to have all those nunbers
to nake that scal e equal out, and so that the
appropri ate deci si ons can be nmade between, you
know, the political parties involved.

So, it's because of that that we are
asking that the -- these regul ati ons be del ayed

for a year, so we can study that.

A couple of other itens. 1In
particul ar, the grandfathering provisions, | know
sone informati on was presented tonight that | had

not seen before, about the guidance, interim
gui dance docunents. W need to study that,
because the grandfathering is real inportant.

If you own a piece of ground and
your project goes out of conpliance, and you need
to restart later on, you're going to | ose yield.
You're not going to be able to expand your car
deal ershi p as nuch, and now you got a probl em
wth your bank. And that's a big issue for
anybody ri ght now.

So, and there was al so nention about

i f you have a project being reviewed and it's not

.
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approved yet, that you have a year to get that
approved. Unfortunately, a |lot of our -- sone of
our municipalities take up to three years to get
a project reviewed and approved. So you know, we
got a request in, a six year no extension, as far
as getting plans approved and an extension, and
that's in a letter.

Oh. And another itemon the -- wth
the grandfathering is just a better definition of
what defines a cease of construction for three
years. Because you have projects partially under
way, where two-thirds of the streets are in, but
you' re buil di ng houses. So what actually
defines? If you're not putting roads in, is that
a cease of construction? W need a little
direction on that.

Anot her concern we have is, kind of
st eppi ng back and | ooking at a ot of initiatives
that are going on, is that you know, this
certainly is a big issue with stormater
managenent, but DNREC and EPA have ot her
initiatives out there, that you know, we're
| ooki ng at, and we're hearing and we're invol ved

wth the best we can.

.
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Sea |l evel rise, flood plain
dr ai nage, Chesapeake Bay WPs, and | just saw
sonet hi ng on wetl and preservations. A |ot of
these nay or may not be intertw ned and aff ect
each other as far as what you do and what all the
costs are.

So you know, | would -- bal anci ng
costs, | think we need to |look at all of these
vari ables and all of these prograns that DNREC i s
| aunchi ng ri ght now, and what the overall, the
true costs are going to be.

The i ncreased costs of a project,
you know, can be devastating to businesses in
Del aware. R ght now, as you all know, hone
buil dings, as well as a | ot of other businesses,
are hurting.

| ncreased costs wll be devastating
to nany conpani es, and you know, it's not going
to bring new conpanies to the state. Sinple as
that. And the guys that are still in business
out there are going to have a hard tine trying to
keep projects going when they're trying to stay
I N busi ness.

So we need to be very careful about

.
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this, and we are requesting that the regul ati ons
be delayed until a full economc effect of all
t he proposed regul ati ons can be eval uat ed.

Thank you.

MR. HAYNES: Thank you. We'll nmark
your witten docunent as HBA Exhibit 1. The next
person signed up to speak is Scott Kidner.

MR KIDNER  Good evening. Scott
Ki dner, K-i-d-n-e-r, on behalf of the Del aware
Associ ation of Realtors. The hearing officer has
al ready received our letter requesting a m ni mum
of 30-day -- 30-day extension of the comment
peri od.

Wth that, | want to certainly thank
the teamhere in front of us for a lot of effort.
| understand it's been five years of effort and
heari ng and neetings. Just as a personal note, |
spent seven years working on the | andl ord/tenant
code. Seven years, wth all the groups invol ved.
So, we're just begi nning the process, | m ght
add.

A couple of points. First, because
of the nature of this docunent, and the

regul ation i s now been promulgated in its final

.
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form we do believe a 30-day period is
reasonabl e, and will not detract from water
quality in the slightest.

Two, you've heard a great deal of
I nformati on about cost benefit anal ysis.
Definitely needs to be done, given the conplexity
of the docunent before you. Not only that.

The world in which we are operati ng
has dramatically changed. Wen we started this
five years ago, or when you guys said seven years
when John started all of this, the world is very,
very different. The rate of conversion of |and
has -- well, look at the building permt nunbers.
There isn't any.

Three. The grandfathering. | would
offer and submt, we'll have additional coments
fromthe realtors here shortly, but
gr andf at heri ng. Anybody who's got a plan in the
system now gets grandf at her ed. Even with a
one-year, potentially a three-year, these things
slip. You're in the system you've already got
it in. That should be your grandfathering tine
hat .

Addi tionally, under 4.5. 3,

.
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addi tional soil testing, there was sone concern,
an i ssue about -- when you're setting up your
sedi rent fences and the |ike, why you all would
| ook at additional soil testing.

We know that if you're | ooking at
addi tional soil testing, that can invol ve
addi tional requirenents or changes in your
stormnater plan. So | ask you guys to take a
| ook at that.

And certainly, one of the biggest
I ssues out there is the bonding, on 3.11.1. |
think there's a little confusion about the
del egat ed agency and you all requiring bondi ng.

And the way the | anguage reads, it
| ooks as though both you and t he del egat ed
agency, whether it be the conservation district
or soneone else, could actually require two
bonds. You could require one and the del egat ed
agency coul d require one.

So again, technical issue, but I
think it needs sone clarification. W wll have
sone additional coments. Hopefully we'll be
gi ven the 30-day extension, and provide those

comments and sone others as the tine period ticks

.
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away .

That concl udes ny conmments.

MR. HAYNES: Thank you. As to the
extension, | said |l wll get to it at the end.

To the extent that sonebody wants -- has a
different one, then I'lIl -- basically we'll talk
about it at the end.

MR. NEWLI N Thank you, sir.

MR. HAYNES: Making you stay to the
end. That was ny intent, right? Next person
signed up to speak was P. Morrill, Mo-r-r-i-I-1.

MR MORRILL: M nane is Paul
Morrill. |I'mthe executive director of the
Comm ttee of 100. Last nane is spelled
Mo-r-r-i-I-1I.

Comm ttee of 100 was founded in
1967. It's a nonprofit business associ ati on
whose nmission is to pronote responsi bl e econom c
devel opnent in Del aware. W have been an active
participant in this regulatory process, and we're
glad to be here tonight.

"Il paraphrase parts of this, and
hope that the entire statenent wll be entered

into the record. The Commttee of 100 beli eves

.
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there are too many unanswered questi ons about the
cost and i npact of the proposed revisions to the
Del awar e sedi nrent and stornmaater regul ations for
us to be able to support their imed ate

promul gati on. W know projects wll cost nore
under these regulations. W don't know how nuch
nor e.

We believe this uncertainty about
the effect of the revisions mght -- that it
m ght have on project economcs wll have a
chilling effect on devel opnent decisions in
general, and on redevel opnent projects in
particular, as the one gentleman al ready has
ment i oned.

The state of the econony is such
that nore uncertainty is the |ast thing that
Del awar e enpl oyers and prospective enpl oyers
need.

The Commttee of 100 recommends t hat
the effective date of the revisions be del ayed
for up to a year while DNREC and the regul ated
community work together in a focused effort to
understand the effects of the regulations on

actual projects, and how they m ght be mti gated.

.
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W stand ready to actively assist in that effort,
as we have participated in the regul atory process
to date.

The proposed regul ati ons are not
W thout nmerit. There are environnental
advant ages to basi ng stormvat er managenent on
vol ume control rather than peak di scharge. 1've
been to your class, Randy.

There are environnental and busi ness
advant ages to pl anning stormaater inpacts on
wat er shed basis, instead rather than on a
site-by-site basis.

Over tine, inplenmenting runoff
reduction practices can | essen drainage fl oodi ng
I npacts and reduce stream bank erosion.
Provisions in the regulations for offsets and fee
in lieu create opportunities for off-site
pol l ution reduction practices that may be nore
economcal, as well as nore effective, than
on-site facilities.

It is also inportant to note that
the regul ati ons contain no TVMDLs, and that APA
has indicated that it accepts conpliance wth

Del awar e' s proposed runoff reduction requirenents

.
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as satisfying the Chesapeake Bay poll ution
reduction allocation to devel opnent w thin that
wat er shed.

The question | ask at every public
hearing, the critical question renmains, at what
cost do these advantages cone?

The di vi sion of watershed
stewardship is to be commended for the extensive
open process that resulted in the proposed
revi si ons.

Pronpted in part by a request by the
Commttee of 100 for a test of the DURMM 2 nodel ,
t he division funded a design anal ysis of four
| and devel opnent projects by consulting
engi neers. And that's been tal ked about, I won't
repeat that.

The interesting thing, the results
were instructive in getting an understandi ng of
t he significance changes in the design process
itself, which is going to result fromthe new
regul ati ons, and how that woul d affect how the
engi neering conmunity does its job, and how it
would add to costs up front, at least initially.

The exercise also indicated that the

.
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runoff reduction requirenments could need -- could

be nmet with existing BMs. Wiat it did not do,
and what we have to do, is get a clear
under st andi ng of how nuch the size and nunber of
t hose BMPs woul d i ncrease, and what the costs
woul d be to construct them

It is that critical know edge gap
whi ch has created uncertainty in the devel opnent
community, and is a reason why we are
recommendi ng an intensive effort to conplete
t hose studies, or other nore representative
projects, prior to inplenenting the new
regul ati ons.

In addition to cost i ssues, we have

concerns about the planned review process and the

length of tine it takes to get approvals. W
were particularly concerned that Del DOT has been
added to the list of sign-offs needed prior to
the initial stormaater planning neeting.

Time limts, reasonable tine limts
must be placed on the plan approval process. I n

our opi nion, Del DOT and the del egated agenci es

shoul d be required to enter into MOUs with DNREC

commtting to reasonabl e revi ew schedul es t hat

.
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are then enforced.

We recogni ze that the private sector
shares sone responsibility for the length of tine
that the reviews take, and we woul d wel cone the
opportunity to work with the Departnent on ways
to make that process nore transparent and
account abl e, but nost of all, faster.

And | would add that the NMarkell
adm ni stration has stated that one of its goals
Is to reduce the tine needed for regul atory
reviews, and we think this fits in with that
initiative.

We have brought to the attention of
the division that the sunset provisions in the
regul ations conflict wwth those in the techni cal
docunent, and ot hers have tal ked about that, and
I think that is being worked on.

| would say for the record that the
Comm ttee of 100 believes that the sinplest way
to solve the issue is just to allow any pl ans
that either have been approved previously or are
actively under review to go to construction in
five years, wiwthin five years after the adoption

of regulations, or their record plans that have

.
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been sunsetted by the local jurisdiction,
whi chever is shorter.

Finally, we are especially concerned
about redevel opnent projects under the proposed
regul ations. These are often tight urban sites
wth a high percentage of inpervious surfaces,
and can be chal |l engi ng and/ or expensive for
runoff reduction practices, as R ch nenti oned,
from Newar K.

W must not make it nore expensive
or nore difficult to do redevel opnment projects,
or they won't happen. I nstead, we w ||l push
devel opnent pressures to greenfields,
contributing to nore spraw .

The proposed regul ati ons do nake
sone provision for redevel opnent projects, but we
must be prepared to adjust the requirenents
further, if necessary, whether it's a range of
I nper vi ousness, such as Rich nentioned, or
sonet hi ng el se.

We should be flexible in that
regard. W should be prepared, for exanple, to
accept a lower fee in lieu, if that's required to

make redevel opnent work, and we nust be I|i beral

.
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Iin how we determ ne which watersheds are eligible
for offsets for a particul ar project.

When dealing with redevel opnent, the
sites wwthin an inpaired watershed, we should be
wlling to accept sone inprovenment over current
condi ti ons, and not demand overni ght perfection.

Thank you for the opportunity to
coment on the proposed regul ati ons, and we | ook
forward to working with the Departnent on
I mproving them

MR. HAYNES: Thank you. We'Ill make
your witten statenment Commttee of 100 Exhi bit
1.

And the next person to signh up to
speak is Kurt Brown. Kurt Brown. Oh.

MR. BROMN. How we doing? M nane's
Kurt Brown. | live on Concord Pond, and these
are the headlines of the newspaper the day after
the flood of 2006. And I know you can't read
them from out there, but you can see, these
headl i nes say that "Separate Agencies Control
Dans. Del aware Fl ood Pl anni ng Exposes Hol es. "

This is the problem and this bil

does not address this problem What happened in

.
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2006 is, behind ny pond is Fl eetwood Pond.

FI eetwood i s owned by Del DOT. M/ pond is owned
by DNREC, or they believe they own it. They
don't actually own it. They only own the parKking
| ot .

And what happened is at 3:00 in the
nor ni ng, when fl ood warni ngs went out, Del DOT
opened their flood gates. DNREC didn't show up
until 10: 30 the next norning. So of course ny
property got flooded, everybody el se's got
fl ooded. WIIlians Pond and Hearns Pond were the
sane situation in Seaf ord.

Wl lianms Pond was al nost | ost,
because Del DOT opened their flood gates at 3: 00
in the nmorni ng when the warni ngs went out. DNREC
didn't show up till the next day, and of course,
Hear ns Pond got w ped out, WIIlians Pond al nost
got w ped out.

What |'mtrying to do is nake the
control of spillways consistent. |t should be
one agency. DelDOT"'s been doing it for a hundred
years, and they have been doing a great job of
it.

DNREC, their solution to this -- |1

.

‘ l&&i
WILCOX & FETZER LTD
Registered Professional Reporters

(302) 655-0477
www.wilfet.com






© 00 N o o b~ w DD

N NN NN R R R R R R R R R R
A W N P O © 00 ~N O U M W N B O

81

met with Secretary Hughes back when this fl ooding
occurred. Their solution was let's coordi nate
efforts. | said great. W're going to

coordi nate t hese dam openi ngs. Del DOT and DNREC
are going to open their ponds at the sane tine.

Well, the Veteran's Day storm cane
al ong, and Del DOT was forced not to open its
fl ood gates. It could not open its flood gates
until the D vision of Fish and WIldlife showed up
at Concord Bridge to open their flood gates.

Well, they don't work on Veteran's Day. They
didn't show up until the next day.

We lost AOd Hearns Bridge. That's
$150, 000 down the drain. And it's been happeni ng
everywhere. Hearns Pond, Abbotts Ponds, Craigs
MI1l. You | ook around at any pond owned by the
Division of Fish and WIldlife and their spillways
are falling apart.

The reason this is happening, folKks,
| found out on Concord Pond, what happened is
back in the '70s and ' 80s, our Secretaries came
in, and they bought a whol e bunch of -- what they
did is people signed petitions, and the D vision

of Fish and Wldlife said, hey, we get 100

.
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percent of people together on a pond, and you all
sign a petition, we'll nake it a wldlife refuge.
They found out that as soon as the next owner
cane al ong, they couldn't do that.

So, instead what they did, on
Concord Pond specifically, is they bought a
parcel of |land and they labeled it. They changed
the nane from Concord MII property to Concord
Pond. It has no water rights.

They only own the parking |ot, but
t hey' ve taken over the spillway, they claimthat
they own the spillway, they are now nai ntaining
the spill way.

We | ost one of the fl ood gates, and
they replaced it wwth another flood gate, and
fl ood gate was supposed to be mari ne grade
| unmber. O course, they don't have the
experience, and they replaced it with a piece of
treated lunber. That's not going to | ast very
| ong.

Anyway, nmy point is that there
shoul d be one agency controlling our spillways,
danms, and ponds. This nakes it consistent wth

State | aw.

.
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I n 2004, CGovernor M nner nade al
state ponds a wldlife refuge. Those owned by
the Dvision of Fish and Wildlife are at a
di sadvantage, as we saw wth WIIlians Pond and
Hearns Pond. WIIlians Pond, owned by Del DOT, was
eligible to draw fromthe general fund to repair
their spillway.

Hear ns Pond, owned by the D vision
of Fish and Wldlife, was not. They have to go
t hrough Di vision of Fish and WIldlife budget.

And the Division of Fish and Wl dlife does not
have the budget to maintain these spillways, for
one thing. They're not naintaining Concord at
all. The fisherman that died going over the
spillway at Concord, he cane to rest in a pile of
debris, a whole bunch of boards at the bottom of
the spillway. That debris is still there,
waiting for the next victim

Why he died is because he went over
a spillway and he got thrown down onto 150 pound
boul ders. If it had been properly maintained,
that spillway woul d have had a snooth transition.
There's supposed to be 5, 10, 15, 25 pound riprap

around the spillway. |It's called a tunbling dam

.
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because stones tunble fromthe dam and they
occur naturally.

They' re not maintaining the D vision
of Fish and WIldlife's ponds, spillways. 1've
tried to get an answer fromthem Frank Pi or ko,
at a recent neeting in Seaford firehall, stated
to everybody in that neeting that a dam safety
I nspection was done for Concord back in 2008, and
he prom sed to get it to ne. That never
happened. It's never been done.

The engi neer for the D vision of
Fish and Wldlife, David Tw ng, states that they
don't know who owns the dam and spillway. At
| east he's being honest about it.

Again, ny point is that the D vision
of Fish and Wldlife -- we should nmake our ponds
consistent. Look at this list. This is a list
provi ded by DNREC of owners of ponds, State-owned
ponds. And they've got three owners in sone
pl aces. Del DOT, DNREC, and sone -- sone ot her
agencies in here that own our spillways. Wen in
reality, they don't. You can only have one owner
of a spillway. You own the gate, the dam and

the water rights, and that's it.

.

‘ l&&i
WILCOX & FETZER LTD
Registered Professional Reporters

(302) 655-0477
www.wilfet.com






© 00 N o o b~ w DD

N NN NN R R R R R R R R R R
A W N P O © 00 ~N O U M W N B O

85

I'll make this short. This is the
end. Thank you very nuch for your tinme. Again,
t here shoul d be one agency during an ener gency
controlling our spillways. Thank you.

MR. HAYNES: Thank you. | do want
to clarify, there is a nexus between fl oodi ng and
this proposed regul ati on, but what you're saying
is really not directly on this regul ation, which
Is the soil disturbance activity, that may cause
fl oodi ng.

So | understand what you're saying,
and your point was really pointed to a | ot of
people that are in this roomthat work for the
Departnent, so you served your cause well by
sayi ng that.

MR. BROMAN: Thank you.

MR. HAYNES: Thank you. And the
next person signed up, and actually the | ast
person to indicate they wanted to speak, there
were a nunber of question marks, and | think we
have time to hear people after this person is
Ri ch Collins.

MR, COLLINS: Thank you. |I'mfrom

that very unreliabl e organization, the Positive

.
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G owth alliance. | amthe executive director,
R chard Collins. Before | forget, | would |ike
to ask, I'"'mgoing to ask for a 60-day period of

time for a witten comment peri od.

| brought here an analysis -- well,
let's speak to credibility real quick, because if
I have no credibility then |I shouldn't speak at
all. | just want to point out that the Chancery
Court of Del aware agreed that our argunments had
credibility when they threw out SRA maps created
by DNREC due to not being |legally created.

I'd also like to point out that both
t he Chancery Court of Del aware and the Suprene
Court of Del aware thought we had credibility, our
argunents, when they rul ed agai nst DNREC buffers.
And 1'd also like to point out that we had
agreed -- you know, | didn't agree with it, but
the coalition that was negotiating with DNREC
about buffers had agreed to a 50-foot buffer,
agai nst ny advice, and the Center for the Inland
Bays chose to bl ow that agreenent up. So, you
coul d have had buffers for about three years now.

Okay. Getting back to the subject

at hand. First of all, this country is suffering

.
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a major | oss of economc freedom Just in the

| ast year or so, according to the Heritage
Foundati on, we've declined fromnunber 6 to 10th
in the world. W are no longer in the top tier
of nostly free nations. W're in the next |ower
cat egory.

|'ve got here a busi ness
friendliness of the states analysis. This one is
fromthe Small Busi ness and Entrepreneurship
Council. Delaware is rated 21st of the states.

Then | have one fromthe Business
Net wor k, CNBC. Delaware is rated 42nd anong t he
states for top states for business in 2010. |
believe that Del aware is declining in that
rating, and in |arge part because of regul ations
l'i ke this.

Now, one of the nmmjor features of
the stormnater regs has to do with a fee in |ieu.
Because DNREC says that sone property will not be
able to be devel oped, so they've nmade an opti on
for all ow ng people to pay noney i nstead.

And | have been told by sone
experts, | amnot one, but | have been told that

that fee can be extrenely high, on the order of 8

.
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to $10, 000 per acre.

Now, the problemis that in 1990,
the Supreme Court of Del aware issued an opinion,
requested by the Governor, on whet her DNREC coul d
raise or create fees on their own. And they
rul ed unani nously that DNREC coul d not do that.
And in fact, that it would require a three-fifths

vote of the CGeneral Assenbly.

Now if that's the case -- and you
know, I'"'m not an attorney, but it's pretty plain
tonme, | think you' re going to have to go to the

General Assenbly. That brings about a severe
probl em because assum ng that, you know, that
you're not able to get three-fifths vote of the
Ceneral Assenbly, and maybe that's possible.

But | have here a copy of the
Regul atory Flexibility Act for this regul ation.
| can't find it anywhere on the DNREC website, so
we had to go to sone of our other sources. There
are a nunber of reasons why | do not believe this
anal ysis is adequate, but I'Il hit the biggest
one first.

It conpares the new regs and how --

first of all, for those who don't know,

.
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regulatory flexibility requires an analysis to

see if new regul ations are going to harm nore --
harm smal | busi ness, and then if sonme mtigation
shoul d be devel oped with the regul ation. GCkay?

Most of this analysis says that it
doesn't do that, and that no mtigation is
necessary. But they conpared it to the | ast regs
In 2005, and there was no anal ysis done then, and
it was legally required.

As a matter of fact, to the best of
our know edge, none of these anal yses were done
until we brought the point up about the buffers.
Because we found out then this | aw existed, and
it hadn't been conplied with, as far as we could
tell, ever.

So, we believe on its face, this
entire analysis is inadequate, because you cannot
conpare sonething to nothi ng.

All right. But let's |ook at the
I nternal s. First of all, want to point out that
this -- this whole effort cane about from an
Executi ve Order Nunber 62, in 2005.

Well, we all know the econony was

on -- going up, we thought, |ike a rocket ship at

.
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that tinme. Conditions are conpletely changed
Now.

Now sone people, and a | ot of
peopl e -- just today, just today, on CNBC, |
heard new statistics that conme out on
foreclosures. It's gone up, the rate of
foreclosure is going up dramatically. The hone
buil ding industry is show ng no signs of recovery
what soever.

Peopl e are not worri ed about how
they're going to neet stormwater. They're
wondering how they're going to stay in business
If things don't get any worse at all. And this
makes t hings worse for them as they have pointed
out, several of the speakers prior to ne.

Now, it says here -- I'msorry. |I'm
just going to have to go through this thing.
wn't take | ong.

It says one point. The requirenent
to devel op a plan has not changed w th provisions
to the Del aware sedi nent and stor mnat er
regul ations. That's not true. There are
significant up-front costs that did not exist

bef or e.

.
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What does that nean? It neans that
you have to borrow or spend huge anounts of nobney
before, A, you know if the | ocal governnent is
going to give you permssion to build your
project at all.

And B, possibly years before any
revenue m ght cone in fromthe building of
what ever you're trying to build.

Ckay? It says with the nodified
requi renents, alternative conpliance options are
proposed. And of course, one of the very nmjor
ones is the fee in lieu, which | think, first of
all, involves paying a whole | ot nore noney, and
second, | don't think is going to fly w thout
going to the General Assenbly.

It says, on page 2, "lInitially, the
cost to develop a plan may i ncrease because of
the | earning curve associated with inplenenting
new regul ations. "Now, |'ve heard several speakers
mention i ncreased costs. None of them said
anyt hi ng about a | earning curve. But this fl at
out says it wll increase.

Let's see here. Project sites that

have nore restrictions, such as | ower

.
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perneability soil, high groundwater table, or a
poor outlet condition, may need to construct
addi ti onal BMPs, that's best nanagenent
practices, in order to neet runoff reduction
requi renments.

Well, obviously, if you have to do
nore, you're going to have to spend nore. Let's
go on to the next page. It also says additional
st orage nust be provi ded, neani ng additi onal
wat er storage. That, of course, will also be
nore cost.

And it even goes on to say, added
cost to the developer. Now it says -- and |
think this is another key point. The devel oper
cost in construction of BMPs on sites. Having
restrictions, however, is expected to reduce the
future public cost to inprove drai nage
infrastructure. | disagree whol eheartedly.

First of all, | thought that | heard
during the process of devel opi ng these regs that
t hose dam probl ens, | thought that was very
interesting. That was one of the reasons, you
know, one of the notivations, flooding, big

uncontrol l ed fl ood. | would argue is it possible

.
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t hat just because DNREC didn't open fl ood gates,
that that's why that all occurred.

But nore inportantly, Sussex County,
Kent County, and for that natter New Castle
County, at |east below the canal, are very rural,
and devel opnment is very isolated. The governing
bodi es are not -- with few exceptions, other than
in the towns, which are very snmall and nostly
built out, are not allow ng any kind of high
density devel opnent. | n addition, the econony
has brought building of virtually anything to a
virtual stand still.

So, | ask, how can a few i sol at ed,
di sconnected projects, built to a higher
standard, have a neasurabl e i npact on the anount
of water overall, when the vast, vast mpjority of
t he | andscape surely, in any given year, way nore
than 99 percent of the | and woul d be unaffected.

Let's see here. It does say that
there are |l egal and consulting costs are expected
to remain, and are not expected to be
significantly affected by the proposed revision
to the Del aware sedi nent stormavater regul ations.

That is not true, because right now,

.
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you don't have to do hardly any genui ne

engi neering work prior to going to the | ocal
governnent. Under the new regul ati ons, you do.
And as | pointed out, you may not have any
opportunity to recoup those costs if you don't
get approval.

There is also interesting | anguage,
and |'' mnot an expert on this. "1l just say
that it does point out that agricultural
structures, if the disturbance exceeds one acre,
requires a detailed plan. | don't know. [|I'm
going to -- I'mnot clear if agriculture is
brought i n when they're not now, or not.

One | ast comment on this report.
The result of exenpting or setting | esser

st andards of conpliance for individuals --

I ndi vidual s or small busi nesses is expected to be

an i npact to stormwater quantity and quality.

Once again, that hardly seens
possi bl e, given the isol ated, di sconnected
nature, and the very limted nunbers that are
likely to be constructed for probably years to
cone.

Now, there's one nore thing about

.

‘ l&&i
WILCOX & FETZER LTD
Registered Professional Reporters

(302) 655-0477
www.wilfet.com






© 00 N o o b~ w DD

N NN NN R R R R R R R R R R
A W N P O © 00 ~N O U M W N B O

95

credibility of the Departnent. And this is not

of the -- look, nothing | say, ever, is personal,
and | ' msorry if it's hurtful, | don't nean it to
be, but | feel that our State is in a crisis. I

think our country is in a crisis, and | feel that
too many people that are in power do not
under st and t hat.

First of all, the nethod 2, where
you coul d be approved by -- well, where you'd
have to figure out if you had a downstream
I npact. The definition of that, definition of
that is extrenely | oose.

One of the big problens that anyone
trying to conply with these types of mandates
today is that the person on the regul atory side
has all the power. The person who's trying to
conply has none.

And so, you go in -- and |'ve seen
it over and over and over. Under current rules,
a person is given a plan, they go back in,
they're told -- or rather, the person presents a
plan to the Departnent. Then they're told well,
we want you to change sone things. And so they

go back. And this can go on for literally

.
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nont hs, even years.

So now, if the definition of what an
I npact on the downstream owners would be is
extrenely | oose, it will give every opportunity
for dramati c new and i ncreased del ays and
uncertainty on whoever is trying to negotiate
wth the Departnent.

Last thing. Again, about
credibility. Just -- what day was this? Just
wthin the last two or three days, DNREC has put
out a press rel ease regardi ng Del aware | osi ng
val uabl e wetl ands, despite efforts to prevent it.
And devel opers and use of land is identified as
the culprit. W're apparently still |osing, even
t hough | see hardly any buil ding going on, we're
| osing all kinds of wetl ands.

But it's based on reports, according
to this rel ease, a conparison between 1992 and
2007 maps. |If you go back to a report from 2007
by DNREC, they said that, first of all, the two
maps were done with conpletely different nmap
scal es; that 40 percent of the map was esti nmat ed,
because the data wasn't good enough to do

ot herw se.

.
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They gave all kinds of reasons as to
why there were differences in the nunber of acres
of wetlands that had to do with technical reasons
about m sclassification -- let's see -- well, it
says right here. Estimati ng wetl and acres for 40
percent of the state that was not exam ned.
Treatnent of farm wetl ands, that was treated
differently.

Anyway, there were just all kinds of
techni cal reasons that they admtted that the
validity of conparing 1997 and 2000 -- or '94 and
2007 wasn't valid. So here now we use -- in the
very sane data, they cone out and tell us we're
absolutely |l osing wetl ands, and we've got to do
sonet hi ng about it. It just goes to basic
credibility.

So, thank you very nuch.

MR. HAYNES: Thank you. That's the
| ast person that indicated they wanted to speak.
And as | said before, to the extent that sonebody
had a question nmark -- | see a nan raising his
hand.

Why don't you cone up here. State

your nane. How nany other people would like to

.
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speak that didn't speak? One ot her response.
Ckay.

| should cone to your defense, the
Di vi sion of Watershed Stewartshi p doesn't have
anything to do with wetlands. That's another --

MR COLLINS: [|I'mwell aware. [|'m
not accusi ng them of anyt hi ng.

MR KRAMER: Dan Kr aner,
K-r-a-me-r. | got a question. Can you guys
hear ne back there w thout the m crophone? Can
you actually hear nme without the m crophone? |
figured you could, because | got a big nouth.
And | |l ove ny big nouth, because everybody, if
you can't hear nme, 1'll nmake sure you hear ne.

I want to know one thing. This

pi ece of garbage, and I wll call it garbage, how
many smal | busi nesses will never get off the
ground? 1'mgoing to be one of them

Why? Because | own four acres of
commercial land. And |I've got to kiss
everybody's chuck, from DNREC to Del DOT to the
Sussex County Council and everybody down the
pi ke, to get off the ground.

If 1"mgoing to spend all that kind

.
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of noney, | mght as well just pack it up and

|l eave it sit there. |It's just as valuable. |
m ght as well take that noney and put it in the
bank, which is paying about 1 percent, or
three-quarters of a percent. | mght as well
make just as nuch nobney, because it's going to
cost nme too nuch noney to get off the ground,
before it's ever -- and it's going to be years
for me to pay it off.

And as far as cleaning up the Inland
Bays, the best way to do that is the people that
l'ive there ought to just nove out. And guess
what? It would clean up itself.

Thank you.

MR. HAYNES: Thank you. Sir.

MR. LARDNER:. Ring Lardner. Good
eveni ng, R ng Lardner, professional engineer.
Last nane L-a-r-d-n-e-r, with Davis, Bowen &

Fri edel .

| had the pleasure of sitting on the
subcomm ttee and working with the staff of DNREC
For all that they have done, | have rai sed sone
concerns to them before.

Sone things | wanted to put onto the
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public comment is the concern that we have, at

| east in the design community, is how do the
regul ations nesh with the |ocal | and use agencies
such as Del DOT roadway requirenents, curb and
gutter, with other | and use agencies, how they
deal wth stormnvater managenent, open space and
buffers.

And they don't all work well
together, so that is a concern we have ri ght now
going into these new regulations. That's
sonet hing we need to | ook at, working with those
| ocal | and use agencies in order for those all to
wor k together. Thank you.

MR. HAYNES: Ckay. Thank you.
Anybody el se who would |i ke to speak? Seeing no
response, |'d like to thank you all for com ng.
And | will address the request for -- there was a
30-day extension for the public coment peri od,
that would be witten comments, and a 60-day
request. Does the Departnent have any position?
Are you opposed to any extension?

MR CREER: No.

MR. HAYNES: They' re being

non-commttal. Putting it all on nme. 1'm not
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going to get to this, | know, for at |east 30
days, so | think that's a reasonabl e request, and
"Il grant the 30-day extension for witten
comments. That should be sent, preferably by
el ectronic, to Eileen Wbb. She was the contact
person in the notice.

Agai n, thank you all for com ng.

(Hearing concluded at 8:02 p.m)
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REPORTER S CERTI FI CATE

|, JULI ANNE LaBADI A, Regi stered D pl omate
Reporter and Notary Public, do hereby certify
that the foregoing record, pages 1 through 102
inclusive, is a true and accurate transcri pt of
ny stenographic notes taken on March 1, 2012, in
t he above-capti oned matter.

I N WTNESS WHERECF, | have hereunto set ny
hand and seal this 7th day of March, 2012, at

W I m ngt on.

11 L ﬂrl,\(j“";:.;:'( /J)(\'ﬁ/f (’<

Jul i anne LaBadi a, RDR, CRR
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          1                  MR. HAYNES:  Good evening.  Can



          2     everybody hear me?



          3                  UNIDENTIFIED SPEAKER:  Yes, sir.



          4                  MR. HAYNES:  This is the time and



          5     the place for a public hearing on the proposed



          6     regulations that will revise the Delaware



          7     sediment and stormwater regulations.



          8                  My name is Robert Haynes.  I have



          9     been assigned to preside over this public



         10     hearing, and to prepare a report of



         11     recommendations for the Secretary of the



         12     Department, Collin O'Mara, who will make the



         13     final decision.



         14                  A couple of housekeeping matters.



         15     There's a sign-in sheet when you entered the



         16     room.  If you're speaking, I do want you to sign



         17     in to the sign-in sheet, and I will take the



         18     speakers in the order they sign in, with a couple



         19     of exceptions that we'll get to.



         20                  Also, I'd ask that you come up here



         21     and use the microphone, which I think works.  And



         22     the reason for that is the court reporter over



         23     here is making a verbatim transcript, and she can



         24     only take down one speaker at a time.  So we
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          1     can't have a dialogue from the audience of



          2     unidentified speakers.  That's why we're doing



          3     this.



          4                  The other housekeeping matter is if



          5     you have a cell phone or other electronic device,



          6     please put it on silent.  And if you do want to



          7     talk, please exit the hearing room before



          8     speaking.  That's just a courtesy for the public



          9     speakers.



         10                  The agenda for tonight is the



         11     Department program that developed these proposed



         12     regulations will be making a presentation, and



         13     after that, I will take the public speakers in



         14     the order they signed in, as I indicated earlier.



         15                  As part of your public comments, you



         16     can ask questions of the Department



         17     representatives that are here, or you can just



         18     make comments to the changes in regulations.  You



         19     can say you support them or you don't support



         20     them.  To the extent you want to adopt somebody



         21     else's comments, you can do that, as well.



         22                  As time allows, I will entertain



         23     comments from people who did not sign in.  I will



         24     wait to see how many people signed in before I
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          1     will determine if I need to allocate time from



          2     the time we have for this hearing tonight.



          3                  With that, I'll turn it over to --



          4     who is going to be leading off?  Why don't you



          5     introduce yourself, and anybody else on your



          6     team.



          7                  MR. GREER:  Okay.  Thank you, Bob.



          8     I'm Randy Greer.  I'm an engineer with the



          9     sediment stormwater program.  Elaine Webb, one of



         10     our other engineers, will be assisting me in the



         11     presentation tonight.



         12                  Can everybody see the screen okay?



         13                  UNIDENTIFIED SPEAKER:  You need to



         14     speak up.



         15                  UNIDENTIFIED SPEAKER:  The



         16     difficulty is with the overhead --



         17                  MR. GREER:  Is that better?



         18                  UNIDENTIFIED SPEAKER:  With the



         19     ventilation system on, people in the back have a



         20     harder time hearing than up front.



         21                  MR. GREER:  Is everybody going to be



         22     able to hear me?



         23                  MR. HAYNES:  Can you hear back



         24     there?
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          1                  UNIDENTIFIED SPEAKER:  It's fine.



          2                  MR. HAYNES:  Do a test.  Test.



          3                  MR. GREER:  Hello.  Test, test.



          4                  UNIDENTIFIED SPEAKER:  It's fine.



          5                  MR. GREER:  Okay.  As Bob indicated,



          6     we're going to do a presentation that pretty much



          7     hits the highlights of the regulation.



          8                  Obviously, these are complex



          9     regulations, so we're going to do the overview.



         10     If you want to really know the details, you'll



         11     probably have to go into the documents



         12     themselves, and there will be an open period for



         13     comments, which the hearing officer will



         14     determine.



         15                  Just a little bit of background.  We



         16     actually had our first regulatory advisory



         17     committee back in 2007, so we've been at this for



         18     quite a while.  But the reason we're here, why



         19     we're doing this actually goes back a little bit



         20     further.



         21                  In fact, we need to go back to



         22     September 15th of 2003.  That was the date that



         23     Tropical Storm Henri hit the state, and it caused



         24     quite a bit of property damage.  Luckily, there
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          1     wasn't any loss of life in this one, but the



          2     community of Glenville was particularly hard hit.



          3                  In fact, New Castle County had,



          4     within like a year and a half, three major storm



          5     events that caused wide spread damage.  171 homes



          6     had to be purchased, and the combination of State



          7     and County governments spent over 34 million in



          8     two years to rectify storm damage from those



          9     three storms.



         10                  As a result of that, Governor Minner



         11     at that time issued her Executive Order Number



         12     62, which formed a task force to look at surface



         13     water management issues throughout the state.



         14                  They had a charge to look at a



         15     number of issues, to try to develop a statewide



         16     more comprehensive approach to both drainage and



         17     stormwater management issues.



         18                  The task force was made up of local



         19     government officials, legislators.  Home builders



         20     association was represented.  So it had quite a



         21     diverse membership.  And they issued their report



         22     on April 1 of 2005.



         23                  Some of the information contained in



         24     the background of that report was a discussion
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          1     that the current stormwater regulations do not



          2     adequately address volume management, and there



          3     should be an increased emphasis on recharge and



          4     infiltration of stormwater.



          5                  It also stated that the 21st Century



          6     fund that is, currently and then, used to help



          7     rectify some of these drainage problems is not



          8     sufficient to meet the long-term needs identified



          9     by watershed evaluations and long-term planning.



         10                  So, the hope was that the outcome of



         11     this task force would provide the basis for the



         12     next iteration of future surface water management



         13     policies, regulatory changes, and long-term



         14     solutions to drainage and float control



         15     throughout the state.



         16                  And then, less than -- well, it was



         17     a little over a year, I guess in June of 2006 --



         18     some of you are from the Seaford area and may



         19     remember the major storm that hit that area.  A



         20     lot of damage in that area, a lot of flooding.



         21     There were dangers with the Williams Dam



         22     potentially washing out.  Fortunately it did not.



         23                  But it pretty much wreaked havoc



         24     throughout that area, so it's a reminder that
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          1     these storms don't always just hit in the



          2     northern Piedmont part of the state.  They can



          3     hit anywhere throughout the state.



          4                  So, to answer the question why is



          5     DNREC doing this?  Well, the short answer was



          6     because we were directed to.  But actually, a



          7     better answer is that the task force for surface



          8     water management identified some legitimate



          9     public health, safety, and welfare concerns



         10     associated with drainage and stormwater



         11     management.  They came up with some specific



         12     recommendations for improvement.  And our draft



         13     stormwater regulations are an attempt by the



         14     Department to address a lot of those concerns



         15     through the regulatory process.



         16                  Now, the recommendations in the task



         17     force document were kind of far-reaching.  They



         18     didn't just make recommendations to our program,



         19     but there were some specific to the drainage and



         20     stormwater section.  Recommendation number 2



         21     stated that a new process and response procedure



         22     for addressing citizen complaints should be



         23     developed.



         24                  So, out of that came our stormwater
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          1     hotline, a phone number that citizens can call.



          2     We do keep a database of all the calls that come



          3     in.  That system went live in August of 2007, and



          4     we currently have over 4500 drainage complaints



          5     in that database right now.



          6                  Now, I don't want to imply that



          7     every one of those, you know, is associated with



          8     drainage from a particular development or some



          9     other specific issue like that, but certainly, a



         10     large part of these are related to those types of



         11     issues.



         12                  Recommendation 10B stated that a



         13     quality improvement process should be implemented



         14     within the sediment stormwater program to improve



         15     the plan review process, to make it more



         16     efficient.



         17                  The Department went through, or our



         18     program actually went through this value stream



         19     mapping process.  We were the second program in



         20     DNREC to go through that.  We brought in our



         21     partners and other agencies to assist us through



         22     the delegation process and the plan review



         23     process, and we did have some outside consultants



         24     as well.
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          1                  And that -- they helped us develop



          2     this future state, as it's called, which is



          3     basically where we want to go.  A lot of the



          4     recommendations in the proposed regulations came



          5     out of this process for the plan review process.



          6                  19A was a recommendation to do



          7     detailed watershed studies, managed by DNREC



          8     under a consultation with the Surface Water



          9     Advisory Council.  We did receive some seed money



         10     in the first year, after the task force was --



         11     report came out, to fund three studies.  We have



         12     one in each county.



         13                  Appoquinimink was the first one, and



         14     then about a year later we got funding to do



         15     Murder Kill and a portion of the Nanticoke above



         16     Williams Dam that was hit so hard during that



         17     summer flood of 2006.



         18                  Recommendation 25 stated that



         19     aquifer recharge should be considered as part of



         20     the design, construction, operation, and



         21     maintenance of stormwater facilities.



         22                  Now, if you look at our BMP toolbox



         23     we had back in the first iteration of the



         24     regulations in the '90s, it was pretty small.
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          1     Basically consisted of ponds, and infiltration



          2     basins and trenches.



          3                  Then in the mid-2000s, we added our



          4     green technology BMPs, consisting of



          5     bioretention, biofiltration and filter strips.



          6                  And as we move forward, we need to



          7     expand our toolbox.  So we're at the Craftsman



          8     Professional toolbox size now with our



          9     post-construction stormwater BMPs.  Under these



         10     proposed technical documents, we have 16 general



         11     categories of BMPs.  There are variants within



         12     each of these categories, so there are now a



         13     total of 41 different options with BMPs that can



         14     be used for meeting these regulations.



         15                  But the overarching recommendation



         16     was number 9, which basically said the design and



         17     engineering standards at the State level should



         18     be strengthened through a revision to the



         19     sediment and stormwater regulation.  So that's



         20     what most of this effort has been aimed at.  The



         21     minimum standards should address volume



         22     management.



         23                  The process itself, oversight was



         24     provided by a regulatory advisory committee, in
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          1     accordance with our sediment stormwater law,



          2     chapter 40.



          3                  We did develop six subcommittees



          4     that looked at some specific issues related to



          5     the proposed revisions.  Members of that



          6     regulatory advisory committee were the regulated



          7     community, local jurisdictions, several of the



          8     divisions within DNREC, home builders, league



          9     local governments.  So again, quite a diverse



         10     constituency represented.



         11                  We also brought on some consultants



         12     to help us develop the regulations and provide us



         13     with some technical support.  The Center for



         14     Watershed Protection has assisted us in this



         15     process.  They're nationally known in the



         16     stormwater field.  Horsley Witten Group also



         17     assisted us, as well as JMT.



         18                  Just some of the numbers.  We had a



         19     total of eight RAC meetings over the course of



         20     that five years.  There were 37 subcommittee



         21     meetings.  The technical subcommittee alone had



         22     20 meetings.  By the time we wrapped this process



         23     up, we were up to 223 interested parties on the



         24     contact list.
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          1                  We took over 700 comments in the



          2     course of that five years.  You can see the



          3     breakout here.  Most of them came from our



          4     delegated agencies.  Consultants were pretty



          5     close.  And then, you know, the home builders,



          6     DNREC, private individuals made up the



          7     difference.



          8                  We have tracked these in a database,



          9     and in most cases, the commenter got a direct



         10     response, indicating what the response was from



         11     the Department.



         12                  So, again, we started this in 2005.



         13     We've gone through three drafts, based on



         14     comments we've received.  Going into basically



         15     the seventh year here, so despite some



         16     reservations by some, we think it's time to land



         17     this plane, and that's why we're here tonight.



         18                  I'm going to turn it over to Elaine,



         19     who will give you a little bit more background on



         20     the regulars themselves.



         21                  MS. WEBB:  Good evening.  Can you



         22     hear me?



         23                  UNIDENTIFIED SPEAKER:  Yes.



         24                  MS. WEBB:  I'm Elaine Webb.  I'm
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          1     also an engineer with the sediment and stormwater



          2     program, and I'm going to give an overview of --



          3     I went backwards.  I'm going to give an overview



          4     of what we have proposed in the regulations and



          5     the regulation revisions.



          6                  First, the 5000 square foot



          7     disturbance threshold that currently exists in



          8     our sediment and stormwater regulations, that



          9     threshold remains.  It has been unchanged in the



         10     proposed revisions, so that's still the



         11     threshold.



         12                  If you disturb 5000 square feet of



         13     land or greater, you're subject to the



         14     regulations.  And you may need to develop a



         15     sediment stormwater plan prior to that land



         16     disturbance.



         17                  We are regulating no new groups of



         18     individuals, so everyone that has been regulated



         19     in the past will continue to be regulated.  There



         20     are modified compliance requirements.



         21                  So, the threshold is unchanged, but



         22     compliance with our post-construction stormwater



         23     management requirements have been changed.



         24                  We built in a delay in the effective
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          1     date into the regulations, and these dates are



          2     just for example.  So, for example, if the



          3     revised regulations are published May 11th, 2012,



          4     there would be a 90-day delay, and the effective



          5     date would be in August.  And that's going to



          6     allow us time to develop training programs.



          7                  We have scheduled with the Center



          8     for Watershed Protection four training programs



          9     to start with in that time, between -- before the



         10     effective date.



         11                  We also have developed some example



         12     plans, which are currently available on our



         13     website.  They were prepared by consultants that



         14     were engaged in this process, so that we have



         15     some examples out there.  We intend to offer a



         16     circuit rider trainer for DURMM version 2, which



         17     is a compliance tool that's been developed to



         18     help consultants in developing these sediment



         19     stormwater plans.



         20                  There's also the ability to develop



         21     some additional training through the Chesapeake



         22     Bay Program Partnership Training Grant, and we're



         23     pursuing that at this time.



         24                  And we do expect to continue to do
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          1     ongoing training throughout the process.  So



          2     after the effective date of the regulations,



          3     that's not when the training stops.  We do intend



          4     to continue to offer training as needed.



          5                  As far as grandfathering, for



          6     projects that are in the review process at the



          7     time that the regulations become effective, those



          8     projects that are in the review process will be



          9     grandfathered.



         10                  We have developed an interim



         11     guidance document, which is also available on our



         12     website, and it lists the starting point, so what



         13     determines whether it's in the review process or



         14     not, which is different by all of our delegated



         15     agencies.



         16                  So, the agent for the particular



         17     agency that would be reviewing your project, if



         18     the project's been submitted, if it has some kind



         19     of submittal requirements, those would need to be



         20     met to be considered grandfathered.  So those



         21     criteria are listed in that interim guidance



         22     document.



         23                  Once those projects are



         24     grandfathered, they would have one year from the
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          1     effective date of the regulations to gain their



          2     sediment stormwater approval under the previous



          3     set of regulations.  They wouldn't be subject to



          4     these proposed regulations.



          5                  For projects that are approved at



          6     the time that the regulations become effective,



          7     the plans will expire three years following that



          8     approval.  And this follows with the current



          9     expiration date that we have on all plans.  So



         10     any sediment and stormwater plan has three years



         11     prior to expiration.



         12                  We have included the condition where



         13     a plan approval may be extended within 90 days of



         14     the expiration date.  So if a project isn't



         15     complete, the plan won't expire if it's extended.



         16                  If construction is ongoing and it



         17     takes more than the second three-year approval



         18     period, the plan may be extended.  As long as the



         19     construction continues, you can continue to



         20     extend that plan under the regulations that were



         21     in place when it was approved.



         22                  If construction never begins on a



         23     project that's approved, we have stated in our



         24     technical document that it will be granted one
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          1     additional three-year approval period.



          2                  Now, during this previous month of



          3     comment period after the regulations were



          4     published, we received comments that our



          5     regulations section 1.3.2.1 was not consistent



          6     with our interim guidance document, and we



          7     recognized that.



          8                  Regulation section 1.3.2.1, we do



          9     intend to update, so that it does allow for that



         10     additional three years of approval period for



         11     projects that haven't commenced construction.



         12                  There are some conditions in our



         13     current regulations where a project would be



         14     exempt, and one of those were for land



         15     disturbances less than 5000 square feet.  Those



         16     would be exempt.  That still remains.



         17                  However, we've included the



         18     condition where if there are incremental



         19     disturbances on a parcel of 5000 square feet over



         20     and over and over, where those disturbances add



         21     up to much greater than 5000 square feet, we



         22     would have the ability to require management of



         23     those areas.  So incremental 5000 square feet



         24     disturbances can be regulated.
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          1                  We have put in our proposed



          2     regulations that any variances would follow the



          3     chapter 60 variance procedure, which is a more



          4     formal variance procedure than what we currently



          5     have in our regulations.



          6                  However, we have offered compliance



          7     options in our proposed regs, such that we don't



          8     believe that variances are going to be necessary



          9     in a lot of cases.



         10                  So, we have eliminated stormwater



         11     waivers, for those of you that are familiar with



         12     our current regulations, where you can get a



         13     stormwater quantity or quality waiver.  Those no



         14     longer exist.  It's instead compliance options.



         15                  So, you comply if you meet that



         16     condition, where maybe it has a tidal discharge,



         17     something like that, if you're used to having a



         18     waiver.  It's no longer a waiver request, it's a



         19     compliance measure.



         20                  We have also included the ability to



         21     provide an offset if you cannot comply with the



         22     resource -- the RPv stands for resource



         23     protection event compliance.



         24                  And one option for compliance with
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          1     the RPv is a fee in lieu, but that's only one



          2     option.  We know we needed to have an option in



          3     place for that offset program as we implemented



          4     the proposed regulations, so the fee in lieu



          5     option is one option that's been developed.



          6                  But there are other options for an



          7     offset, and that may be a banking program,



          8     off-site mitigation.  We're open to any type of



          9     offset that an owner may want to provide to meet



         10     their RPv, if they're unable to meet that for



         11     some reason on the site being constructed.



         12                  Just some other provisions in the



         13     regulations.  Our enforcement section is



         14     unchanged.  We are able to do enforcement under



         15     both the chapter 40 law, which is the sediment



         16     stormwater law, and also chapter 60, which is the



         17     water pollution law.



         18                  And we also have the ability, still,



         19     to delegate our program to local agencies for



         20     implementation.  So that is also unchanged.



         21                  And the stormwater utility section



         22     remains in the sediment stormwater regulations.



         23     Our law gives us the ability, the authority, to



         24     develop utilities, stormwater utilities
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          1     throughout the state.  What we have done in this



          2     version of the regulations is really open that



          3     up.  It's less prescriptive in the regulation to



          4     allow a local program to develop a stormwater



          5     utility that suits their needs.



          6                  More on the technical requirements



          7     in the regulations.  As we looked at the



          8     post-construction stormwater requirements, we



          9     were looking at moving from a peak-based



         10     discharge requirement to a volume-based



         11     management requirement.  We're looking from site



         12     level management to watershed level management of



         13     our stormwater.



         14                  We're looking for compliance



         15     options, instead of prescribing one size fits



         16     all; everybody has to do a pond, you have to do



         17     it this way.  Like Randy said, we have, right



         18     now, 41 different options.  That number could



         19     grow significantly as new technology is



         20     developed.



         21                  We wanted to separate the regulatory



         22     language from our technical requirements, so that



         23     it is easier for us to make changes to those



         24     technical requirements, or evolve as technology
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          1     improves.  Rather than having that in regulatory



          2     language, we have all of that now in our



          3     technical document.  It's more of a living



          4     document that can be updated without going



          5     through a regulatory revision process.



          6                  And we also want to streamline that



          7     plan review and approval process, as was



          8     recommended by the task force.  So, in our



          9     current plan review and approval process, the



         10     regulations don't prescribe the plan review



         11     process.  It's all defined through policy.



         12                  Currently we have a three-step



         13     process, but that's not being implemented at all



         14     delegated agencies in the same way.  In an effort



         15     to streamline the process and make sure that it's



         16     consistent throughout the state, we have defined



         17     the three-step process in the regulations, so



         18     there would be three distinct steps.



         19                  There will be a project application



         20     meeting, a preliminary sediment stormwater plan,



         21     which would be when the stormwater BMPs,



         22     stormwater management strategy's put together,



         23     and then the final sediment stormwater plan would



         24     include all of the construction details, and
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          1     everything necessary to construct the project.



          2                  We also have a condition for



          3     standard plans, and there are projects that would



          4     qualify for a lesser plan.  You wouldn't need to



          5     develop a detailed plan.  And some of those



          6     project types would include individual parcel



          7     construction, like a residential home, minor



          8     linear disturbances, such as utility projects,



          9     tax ditch maintenance, stormwater facility



         10     maintenance for those existing stormwater



         11     facilities, and construction of agricultural



         12     structures.



         13                  But that's not an exhaustive list.



         14     More can be added.  We're open to that, if



         15     there's a certain type of project that is



         16     suitable for a standard plan, we're definitely



         17     open to looking at that.



         18                  And we have developed standard



         19     conditions that control the stormwater during



         20     construction and post-construction for those



         21     standard plans, and all of that's in our



         22     technical document.



         23                  The erosion and sediment control is



         24     the term that has been used in the past for what

                                                                 24







          1     we do during construction.  That's no longer the



          2     terminology that we'll be using.  It's now



          3     construction site stormwater management.  So



          4     we'll be looking at managing stormwater runoff



          5     from that construction site throughout the



          6     construction period.



          7                  In the current regulations, we have



          8     a maximum threshold of 20 acres of disturbance



          9     that's allowed for construction sites.  Our



         10     proposed regs would allow for greater than 20



         11     acres, if you provide an engineered design based



         12     on the two year bare earth condition.



         13                  Our standard details in the Erosion



         14     Sediment Control Handbook, which by the way we



         15     did not change the name of that, those details



         16     are applicable for up to 20 acres of disturbance,



         17     and they don't exceed that.



         18                  So if you were to exceed that 20



         19     acre disturbance, you would need to look at a



         20     compliance plan.  So a project of this size, the



         21     sediment basins would need to be designed for



         22     more than the sediment volume, but more look at



         23     bare earth condition for the two year storm for



         24     the runoff from that type of activity.
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          1                  We also have a section in our



          2     regulations regarding turbid discharges, and



          3     currently it is referencing a best available



          4     technology approach to turbid discharges, which



          5     would mean you're implementing all the practices



          6     that are available to control discharges from



          7     your site during construction.



          8                  There's a lot of buzz in our



          9     community out there that deals with construction



         10     site stormwater, about numeric turbidity limits.



         11     We don't have any limits on our regulations at



         12     the Federal level.  There are none set at this



         13     time, so we would remain with that best available



         14     technology approach until those numeric limits



         15     come down.  And then we're going to have to



         16     adjust to that.



         17                  We also have, in our -- in our



         18     regulations, a notice of completion requirement.



         19     So once a project is completed, you would need to



         20     achieve that final stabilization, which is a 70



         21     percent vegetative cover, or other stabilization



         22     measures to achieve that before the project can



         23     be closed out.



         24                  Moving on to post-construction
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          1     stormwater management, our current regulations,



          2     we have four regulatory storm events.  The water



          3     quality, which is a two-inch rainfall event, the



          4     2, 10, and 100 year.  The 100 year is not



          5     regulated throughout the state, only above the C



          6     & D Canal.



          7                  In our proposed regulations, we are



          8     proposing three regulatory storm events, the 1



          9     year, the 10, and 100 year.  And that flooding



         10     event would be applicable throughout the state,



         11     without regard to different areas.  So, we'd be



         12     looking at 100 year -- at the 100 year storm in



         13     all cases.



         14                  For stormwater quality management,



         15     our current regulations, we're looking at that



         16     two-inch rainfall event, which is about a six



         17     month frequency storm, and our current regs, we



         18     have a preferential hierarchy of BMPs.



         19                  So we look at green technology BMPs



         20     first, as the most preferred method.  If those



         21     can't be implemented for some reason, you would



         22     drop down to a next level.  And the goal there is



         23     an 80 percent reduction in total suspended



         24     solids.
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          1                  Under the proposed regs, we no



          2     longer have that TSS goal.  Our goal is runoff



          3     reduction.  So we're looking to reduce the



          4     runoff, reuse it, infiltrate it, store it, and



          5     implement measures that are going to reduce the



          6     total runoff volume from the site.  And that is



          7     based on the one year storm event, which is a 2.7



          8     inch rainfall.



          9                  Under stormwater quantity



         10     management, again, like I said, it's the --



         11     currently we have the 2, 10, and 100 year above



         12     the canal.  And we look at the pre and



         13     post-development peak discharge runoff conditions



         14     in every case, and you have to mitigate your



         15     post-development runoff back to not exceeding the



         16     pre-development runoff.  And that management



         17     strategy is the same on all sites, regardless of



         18     the volume.



         19                  Our proposed regulations would be



         20     looking at the 10 and 100 year storms, statewide,



         21     and we would only be looking at the



         22     pre-development condition on an as-needed basis.



         23     So that's one area that we spent a lot of time in



         24     review, is establishing a pre-development runoff.
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          1                  In these regulations, we're going to



          2     be looking at a no adverse impact on the



          3     downstream system, so you'd be analyzing the



          4     watershed and looking at how that site discharge



          5     is going to work in that watershed.



          6                  So, you may be exceeding our



          7     pre-development discharge rate, but if it's not



          8     causing an adverse impact in the watershed, that



          9     would be allowable, and you may not need to



         10     construct the storage measures that would be



         11     required on every site under our current



         12     regulations.



         13                  And those management options would



         14     be depending upon what you find when you do that



         15     analysis.  This SAS is our stormwater assessment



         16     study.  This is the stuff that's early in our



         17     process, and we're looking at the watershed



         18     position and different factors that factor into



         19     the amount of runoff that would be seen from a



         20     site.



         21                  So, depending on how you -- that



         22     figures out, that would determine what your



         23     management options could be on the site.



         24                  For construction review, once a plan
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          1     is approved and it goes to construction, we



          2     remain engaged in the process.  We have included



          3     an owner self-inspection requirement in these



          4     regulations.  This mirrors what's in our MPBES



          5     general permit, construction general permit



          6     regulations.  We currently have that in there, so



          7     we are requiring weekly self-inspections by the



          8     owner.



          9                  We also conduct construction



         10     reviews, and that's conducted by sediment and



         11     stormwater program staff, whether it's DNREC



         12     staff or delegated agencies.



         13                  The contractor certification, which



         14     is our blue card certification for contractors,



         15     that requirement remains.  So anyone engaged in



         16     land-disturbing activity is going to be required



         17     to have that certification training and blue card



         18     training.



         19                  And certified construction



         20     reviewers, that whole program will remain.  The



         21     requirement is for sites that have -- that are



         22     greater than 20 acres will need to have a



         23     certified construction reviewer employed on that



         24     site.
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          1                  As far as maintenance goes, once a



          2     project is complete, it's filed that notice of



          3     completion, and we're done inspecting it during



          4     construction.  Maintenance becomes a



          5     responsibility of the owner.  That's the way it



          6     is currently.  It will remain that way, unless an



          7     owner makes some agreement with a municipality or



          8     some other maintenance entity to take on the



          9     maintenance of that facility.



         10                  However, now, as part of the plan



         11     development, we're going to be developing an



         12     operation of maintenance plan, and it's going to



         13     be developed during the plan review, plan



         14     approval process, and then modified at the end of



         15     the process to incorporate the as built



         16     information for those facilities.  So, those



         17     owners will then have a plan that will tell them



         18     how to maintain that facility.



         19                  That's an overview of our



         20     regulations.  We did develop a technical



         21     document.  We said all along that the regulations



         22     are what you need to do.  The technical document



         23     is how you can do that.  How you can comply.



         24                  So we've developed this technical
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          1     document to provide some background information.



          2     It also provides procedures and checklists, our



          3     standards and specifications for



          4     post-construction BMPs, and the erosion and



          5     sediment controls are incorporated into the



          6     technical document, and we have examples in



          7     there, as well.



          8                  The technical document is currently



          9     in a public review process.  We advertised that



         10     in February as well, and we're accepting comments



         11     on the technical document, as well.



         12                  Any future changes to the technical



         13     document will go through a similar public review



         14     process.  So it will be advertised, we'll accept



         15     comments, and -- and adjust accordingly.



         16                  Right now the technical document is



         17     posted on our website.  It's not intended to be



         18     the type of document where you'd have a handbook



         19     printed out, and that's it, because it's just too



         20     much to it.



         21                  It's a document that is interactive.



         22     We have a compliance tool in there that's in



         23     Excel, so you would need to download that to be



         24     able to use that.  It's up on our website, so I

                                                                 32







          1     would encourage you to take a look at that, as



          2     well.



          3                  It's broken down into 5 articles,



          4     which do not follow exactly with the sections of



          5     the regulations, and that's intentional.  So we



          6     have articles based on category, type of



          7     documentation.  Article 1 is program background.



          8                  Article 2 is policies and



          9     procedures.  And that would include information



         10     on fees, our offset program, the delegation of



         11     our program to local agencies.



         12                  Article 3, the plan review and



         13     approval process, is where the bulk of the



         14     technical information is located.  That's where



         15     the plan review process is laid out, all of the



         16     checklists that go along with it, our DURMM



         17     compliance tool, and our standards and specs.



         18                  Article 4 would deal with



         19     construction review and compliance, and that's



         20     where information on our contractor



         21     certification, our CCR program, is located there.



         22                  And article 5, on maintenance.



         23     There's information on how to do maintenance



         24     reviews and also how to conduct maintenance on
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          1     stormwater management facilities.



          2                  Just to highlight, two of the



          3     biggest sections of our technical document are



          4     the Delaware Erosion and Sediment Control



          5     Handbook, and that has been revised, and the



          6     post-construction stormwater BMP standards and



          7     specs.  In the ENS handbook we've added new



          8     details for composite filter logs, for



          9     flocculates, concrete washout, and concrete



         10     mixing operations.  Among some other edits, but



         11     those are the new details.



         12                  And our stormwater,



         13     post-construction stormwater BMP standards and



         14     specs, this is the list of the 16 main categories



         15     of BMPs that we have available.  And like Randy



         16     said, each of these has design variances within



         17     them, which would bring us to a larger number of



         18     BMPs.  Some of these you will be familiar with,



         19     if you have been designing any stormwater



         20     facilities in Delaware.  Others are new.  Things



         21     that we have encouraged, but haven't had a spec



         22     for.  So, there are lots of options for



         23     compliance in the post-construction standards and



         24     specs.
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          1                  I'm going to turn this back over to



          2     Randy now.



          3                  MR. GREER:  Okay.  I did want to



          4     touch a little bit on some of the economic



          5     issues.  I call this next section stormwater



          6     economics 101.  It's pretty basic stuff.  You may



          7     have heard some people who believe in this, what



          8     I call the spring scale theory of regulatory



          9     costs.  That is, DNREC, you're killing me.  Every



         10     time I turn around you're costing me more money.



         11     Just piling it on, piling it on.



         12                  Actually, I think a better analogy



         13     is probably a balanced scale, because a flaw in



         14     that theory is not doing stormwater management



         15     has zero cost.  And we all know that's not true.



         16     It's kind of a balance between private sector



         17     costs and public sector costs.



         18                  So, when we have adequate stormwater



         19     management, those costs are balanced.  If we have



         20     inadequate stormwater management, we start to see



         21     impacts to property due to the stream bank



         22     erosion, water quality degradation, and flooding



         23     during larger storm events.



         24                  So, this starts to dip the scale a
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          1     little bit, where public expenditures are needed



          2     to overcome some of the impacts from not having



          3     provided adequate stormwater management.



          4                  Oh.  I mentioned earlier that we had



          5     commissioned three watershed studies.  The first



          6     was the Appoquinimink.  Folks probably don't



          7     typically think of that as an urbanized



          8     development, but some of the results that came



          9     out of that study are already beginning to show



         10     some of the impacts associated with development



         11     on the watershed.



         12                  There's some segments in that



         13     watershed that are starting to degrade, and most



         14     of the development in that area actually does



         15     have stormwater management provided for them.  So



         16     even under stormwater management conditions,



         17     they're still seeing the problems in that



         18     watershed.



         19                  As a result of that study, the



         20     consultant identified some areas that would be



         21     required to actually do overmanagement, over and



         22     above what our current regulations require, to



         23     try to maintain the current flow conditions in



         24     that watershed.
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          1                  So, this zone B was identified as an



          2     area where the current regulations would not



          3     manage stormwater at an adequate level to prevent



          4     flooding.



          5                  Conversely, area C, since it's so



          6     low in the watershed, could probably get by



          7     without doing stormwater management storage type



          8     practices.  It might make more sense in this area



          9     to just go ahead and release the water and get it



         10     out of the system.  So, this is kind of the basis



         11     for some of the things we're proposing in the new



         12     regulations.  And as Elaine mentioned, moving



         13     from a site-based approach to a watershed based



         14     approach, depending on what the impact is of that



         15     particular site on the watershed.



         16                  So, as these impacts begin to



         17     appear, of course, that's when we start getting a



         18     phone call.  You know, that's the 4500 complaints



         19     that come in, and growing.  So, you know, if you



         20     believe in big government, and you know, money's



         21     not an object, the public sector can address



         22     those kinds of issues.



         23                  But as most of us know, in these



         24     days, most people don't want big government.
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          1     They want smaller government.  So, that creates a



          2     problem.  We don't have enough money to address



          3     these problems, and we have to look at other ways



          4     to try to tip this balance back.



          5                  So, that's really an intent of a lot



          6     of the -- what we're trying to do in the



          7     regulations, is to try to get a balance back



          8     between the private sector costs and the public



          9     sector costs.



         10                  I did want to go over some of the



         11     compliance criteria.  Again, this is an overview.



         12     Really need to get into the technical document to



         13     understand the details on this.  When we issued



         14     the first draft of the regulations, the



         15     requirement was basically to reduce all the



         16     runoff from that new source protection event, the



         17     one year storm.



         18                  However, as we got into looking at



         19     some examples, we saw this was going to present



         20     some problems.  If you have a site that's 55



         21     percent impervious on an A soil, the runoff from



         22     that is about an inch, so that site would have



         23     been required to reduce an inch of runoff.



         24                  However, a site with the same
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          1     impervious area on a C soil generates 1.8 inches



          2     of runoff.  So as proposed in that first draft,



          3     we were requiring sites that had the least



          4     ability to infiltrate, to actually reduce their



          5     runoff by a greater amount than a site that had



          6     better soils to do that.



          7                  So we felt that was -- had some not



          8     only some technical issues, but some equity



          9     issues.  So what the current regulations and how



         10     we've -- these have evolved is that under section



         11     5.2, the runoff from disturbed areas that are in



         12     a wooded or meadow condition need to be reduced



         13     to the equivalent of a wooded condition.



         14                  All other disturbed areas employ



         15     runoff reduction practices to achieve the



         16     equivalent of zero percent effective



         17     imperviousness.  And again, this only applies to



         18     the disturbed area, unlike the current



         19     regulations, where we're looking at the total



         20     site.  If you limit your area of disturbance,



         21     you'll limit the area that needs to have runoff



         22     reduction plans, as well.



         23                  So, if we look at the same two sites



         24     under this revised requirements, for the first
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          1     site on that A soil, again, since basically an A



          2     soil has zero runoff on an open space condition,



          3     they would be required to reduce that inch again.



          4                  However, on the second site, on the



          5     C soil, since they have a lesser ability to



          6     infiltrate runoff, their requirement is only .7



          7     inches, or a 38 percent reduction.  So again,



          8     we're trying to make this both more technically



          9     feasible as well as more equitable.



         10                  I mentioned that if the disturbed



         11     area is woods or meadow in the existing



         12     condition, they need to reduce that down to that



         13     equivalent condition.  So, under this example,



         14     1.8 inches of runoff again on the C soil, they



         15     have to reduce it down to the wooded condition.



         16     So it's a greater reduction now.



         17                  This is the table I put together for



         18     some different combinations of impervious area



         19     and soil types.  Anything in the gray would be



         20     required to reduce an inch or more.  So you can



         21     see, most of these are in the higher impervious



         22     categories.  If you look at typical residential



         23     development, up to about a quarter acre density,



         24     that's somewhere in the neighborhood of 30 to 40
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          1     percent.  So the requirement's half an inch or



          2     less, for most residential areas.



          3                  I mentioned again that we did these



          4     watershed plans.  And in the Murderkill, we



          5     actually looked at that scenario using a zero



          6     percent effective impervious, and what they found



          7     was that it appears to be an effective means for



          8     regulation.  By requiring post-developed



          9     hydrology to mimic the conditions for open space,



         10     flow rates could be reduced in developing



         11     subwatersheds.



         12                  So at least from a modeling



         13     standpoint for what we have been able to



         14     determine, this approach does seem to be a much



         15     more effective method.



         16                  As far as redevelopment, under the



         17     current regulations there is no distinction



         18     between new development and redevelopment.



         19     Redevelopment projects are required to basically



         20     meet the same regulatory requirements.



         21                  We have allowed for some relaxation



         22     of that in the proposed regulations, and



         23     basically, the standard for runoff reduction is



         24     to a 50 percent reduction in the existing
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          1     effective imperviousness.  So, how that would



          2     work is if you had a site that was 70 percent



          3     impervious in the existing condition, runoff from



          4     that site would be about two inches.



          5                  Normally, if this was a new site,



          6     they'd have to reduce that runoff down to 1.1



          7     inches, but under what's proposed, they only have



          8     to take their runoff down to 1.5 inches.  So, a



          9     35 percent reduction, instead of a 70 percent.



         10                  We also made some allowances for



         11     brownfields development.  We know in a lot of



         12     cases, because of the potential contaminants in



         13     the soil profile, using infiltration and recharge



         14     may not be advisable, so there are provisions



         15     that in the case of a brownfields development, if



         16     there is an approved remediation plan, that site



         17     can comply without having to go through all of



         18     the reduction requirements.



         19                  So the flow chart -- I have to show



         20     you at least one flow chart as an engineer here.



         21     I think that's required for all presentations by



         22     an engineer.



         23                  Basically calculate your post runoff



         24     for the one-year storm, employ your runoff
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          1     reduction practices to the maximum extent



          2     practical.  If you meet the minimum, you get to



          3     pass go, basically.  If you're not able to meet



          4     your minimum runoff reduction, then we have an



          5     opportunity to employ treatment practices, and



          6     those treatment practices can give you a credit



          7     towards whatever the offset is.



          8                  So, on the subject of offsets, as



          9     Elaine said, there's a section in the regulations



         10     that states that an offset shall be provided for



         11     the portion of the RPv that does not meet the



         12     minimum runoff reduction requirements.  I go back



         13     to my little scale here.  Those offsets can



         14     include banking, trading, off-site projects, or



         15     monetary compensation.



         16                  The monetary compensation option is



         17     equivalent to the cost to treat runoff volume not



         18     managed on site, based on construction and



         19     maintenance costs for bioretention.  Does not



         20     include site assessment, engineering and design,



         21     or permit acquisition costs.



         22                  According to the consultant that we



         23     had do the analysis, they determined that that



         24     offset should be equivalent to $23 per cubic
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          1     foot, for the runoff volume not matched, and this



          2     would be implemented through our fee in lieu



          3     proposal.



          4                  And I put "fee in lieu" in quotes



          5     here intentionally, because this is not the



          6     typical fee that -- that most people consider



          7     when they hear a fee.  So I'll go back to my



          8     spring scale again, for the spring scale theory.



          9     Again, this is more like the balance scale theory



         10     of the fee in lieu option.



         11                  Again, this is an option.  And under



         12     that option, a developer can propose to give a



         13     monetary compensation to a public entity in lieu



         14     of doing stormwater practices on site.



         15                  So, you know, we can't forget about



         16     the in lieu part.  There are cost savings to the



         17     developer, because they're not doing BMPs on



         18     site.  So hopefully, if we have the fee set



         19     right, this would be generally in balance.



         20                  The overall objectives for the



         21     offsets, it will be used to mitigate the negative



         22     impacts associated with urban stormwater runoff



         23     at the watershed level.  Potential uses should be



         24     prioritized based on their benefits at the
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          1     watershed level.



          2                  Some of the potential offsets that



          3     could be used, one that comes to mind is pretty



          4     obvious:  Implement the recommendations of the



          5     watershed management plans.  Another option might



          6     be BMP retrofits.



          7                  Stream restoration projects.  In



          8     some cases, if a watershed is already impacted,



          9     you know, doing some incremental BMP may not



         10     really benefit the watershed as a whole, as much



         11     as doing some type of restoration project in that



         12     watershed.



         13                  Regional facilities might be another



         14     option.  Volume/nutrient reductions from other



         15     sources, as a compensation.  And others.  Again,



         16     this section is written to be very flexible.  We



         17     will, you know, entertain any and all options



         18     that are proposed.



         19                  Just to touch base a little bit on



         20     the quantity management requirements, we do have



         21     two options here, as well.  The first option is



         22     what we call our standards based approach.



         23                  And this approach, we don't have to



         24     go through a detailed analysis.  You can
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          1     basically use the unit discharges that have been



          2     developed for this option, based on the existing



          3     land use.



          4                  Option 2 is more what we've referred



          5     to as our performance based.  It's closer to what



          6     we've traditionally done in the past.  The



          7     standard for this is a no adverse impact.



          8     Criteria is based on hydrograph timing, channel



          9     stability, system capacity.  And there are three



         10     levels of increasing detail of analysis required.



         11                  Now, the no adverse impact



         12     definition kind of depends on the level.  So



         13     under level 1, in order to qualify for no adverse



         14     impact, the project hydrograph must be less than,



         15     and occur before the upstream watershed



         16     hydrograph.



         17                  At level 2, post-developed peak



         18     discharge and runoff volume must be no greater



         19     than pre-developed condition, or, the downstream



         20     water surface does not increase by more than .1



         21     feet, and no increase in the area of inundation.



         22                  Level 3, downstream water surface,



         23     again, doesn't -- can't increase by more than .1



         24     feet, and is no increase in the area of
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          1     inundation.



          2                  In the end, it's really all about



          3     sustainability.  Our watershed studies are



          4     showing that current sediment stormwater



          5     regulations will not fulfill the goals of the law



          6     in the long term.



          7                  We may be able to hold the line for



          8     some time, but eventually some threshold will be



          9     reached where we start to see the impacts from



         10     compounding the effects associated with urban



         11     development, and the current regulations really



         12     aren't adequate to address those types of issues.



         13     The public sector does not have the resources to



         14     address impacts caused by inadequate stormwater



         15     management.



         16                  Mimicking natural watershed



         17     hydrology through volume management represents



         18     our best available technology for minimizing



         19     impacts created by impervious surfaces.



         20                  And it's doable now.  There are



         21     plenty of examples.  You can go on the web and



         22     Google "sustainable development."  You know,



         23     there's thousands of hits of actual projects



         24     throughout the country that are taking this
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          1     approach.



          2                  And actually, I was just on the



          3     National Home Builders site today.  They have



          4     some very good links on their own site there,



          5     with a whole toolbox of basically these very



          6     types of practices.



          7                  So, with that, I'll turn it back



          8     over to the hearing officer.



          9                  MR. HAYNES:  Thank you.



         10                  MR. GREER:  Can you turn the lights



         11     on, please.



         12                  MR. HAYNES:  Thank you for that



         13     presentation.  We have some administrative duties



         14     to admit into the record.  Could you turn off



         15     the -- is there a -- turn the projector light



         16     off?



         17                  The program has provided me some



         18     documents that will be part of the administrative



         19     record, and I'll read them off.  First exhibit,



         20     we'll mark it as DNREC Exhibit 1, is the proposed



         21     regulation.  This is 7 Delaware Administrative



         22     Code 5101, and that's DNREC Exhibit 1.



         23                  DNREC Exhibit 2 is the technical



         24     guidance documents.  That's actually a whole
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          1     bunch of stuff right here.  Lots of light



          2     reading.



          3                  DNREC Exhibit 3 is the public



          4     hearing presentation that was just given, and the



          5     Power Point.



          6                  DNREC Exhibit 4 is the start action



          7     notice number 2006-16, as signed, I believe that



          8     was by Secretary Hughes.  Right?



          9                  MS. WEBB:  Yes.



         10                  MR. HAYNES:  And DNREC Exhibit 5



         11     will be the regulation revision process



         12     chronology.



         13                  DNREC Exhibit 6 will be the



         14     regulatory advisory committee member agency list.



         15                  DNREC Exhibit 7 is the regulatory



         16     flexibility act response.



         17                  DNREC Exhibit 8 is the guidance



         18     document.



         19                  DNREC Exhibit 9 is the June, 2011



         20     public workshop notice.



         21                  DNREC Exhibit 10 is the February,



         22     2012 technical document public notice.



         23                  DNREC Exhibit 11 is the March, 2012



         24     public hearing notice.
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          1                  And DNREC Exhibit 12 is the comments



          2     received following the publication in the State



          3     Registrar.  And we have received an e-mail from



          4     Sally Ford, an e-mail from Michael Herman.  I



          5     don't know if this is one e-mail.



          6                  MS. WEBB:  Yes.



          7                  MR. HAYNES:  Separate?



          8                  MS. WEBB:  There were three separate



          9     ones.



         10                  MR. HAYNES:  Three separate ones.



         11     An e-mail from Paul Morrill, a fax from Scott's



         12     Furniture, and a letter from Delaware Association



         13     of Realtors.



         14                  And the last one actually requested



         15     the hearing be kept open for a minimum of 30



         16     days, I believe.  Yes.  And I will entertain that



         17     request at the end of the hearing.



         18                  With that, I'm going to see if there



         19     are any public officials who would like to be



         20     introduced and make comments now?  Any public



         21     elected officials present?  Okay.



         22                  All right.  I'll see who wanted to



         23     sign up to speak.  The first person signed up to



         24     speak is Bill Moyer.  And I'll limit you to one
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          1     minute.  No.  He's well known.  He used to be a



          2     former Department employee.  Now he's nice and



          3     tan and relaxed.



          4                  Let me just see how many people



          5     signed up, if I do have to limit time.  I think



          6     you're good on time.



          7                  MR. MOYER:  Can everybody hear me



          8     all right?  No?



          9                  UNIDENTIFIED SPEAKER:  Turn it on.



         10                  MR. MOYER:  How's that?



         11                  UNIDENTIFIED SPEAKER:  Rotate it.



         12                  UNIDENTIFIED SPEAKER:  The



         13     microphone needs to be on.



         14                  MR. MOYER:  Is this better?  Thank



         15     you, Bob.  My name is Bill Moyer.  I'm speaking



         16     this evening as the president of the Inland Bays



         17     Foundation, and on behalf of our board of



         18     directors and our public members.



         19                  The board of directors of the Inland



         20     Bays foundation are as follows:  I'm the



         21     president.  Ron Wuslich is the president elect,



         22     Harry Haon is the vice president.  Helen Truitt



         23     is our Secretary.  Robert Adams is our treasurer.



         24     Our other board members are Robert Cubbison, Gary
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          1     Jayne, John Austin, Robert Chin, Carl Mantegna,



          2     Martha Keller, Doug Parham, William Wickham, and



          3     Shirley Price.



          4                  The Inland Bays Foundation is a



          5     nonprofit environmental advocacy organization



          6     whose goal is to work diligently and proactively



          7     toward removing the Inland Bays and their



          8     tributaries from the State and Federal list of



          9     impaired waters, and to return them to their once



         10     fishable and swimmable status.  We appreciate the



         11     opportunity to present testimony for the public



         12     hearing, for the public record of this hearing.



         13                  It has been shown scientifically



         14     that nutrient-laden stormwater and sediment



         15     entering the Inland Bays from runoff within the



         16     watershed is significantly contributing to the



         17     continuing eutrophication of the Inland Bays,



         18     thereby reducing the chances that the Inland Bays



         19     will ever meet the State and Federal water



         20     quality standards for which they are designated.



         21                  The Inland Bays of Delaware are



         22     designated as waters of exceptional recreational



         23     and ecological significance, or ERES waters,



         24     which is a classification that should afford the
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          1     Inland Bays an extra level of protection.



          2                  After decades of scientific studies,



          3     and decades of effort, a 2001 State of the Bays



          4     report published by the Center for the Inland



          5     Bays indicates that the water quality of the



          6     Inland Bays remains fair to poor.  That can be



          7     found on page 61 of that report.



          8                  The Center for the Inland Bays has



          9     helped tremendously to raise public awareness of



         10     the conditions of the bays, and in conducting and



         11     funding research that has greatly improved our



         12     ecological understanding of the bays' dynamics.



         13                  This important role will continue



         14     under the effective leadership of Chris Bason,



         15     the newly appointed executive director of the



         16     Center for the Inland Bays.



         17                  It is true that progress has been



         18     made.  However, the Inland Bays will not, quote,



         19     "heal themselves in time."  And there are, quote,



         20     "no dramatic improvements in place that are,"



         21     quote, "working their magic," as stated by the



         22     Positive Growth Alliance in The News Journal



         23     article published on January 9th, 2012.



         24                  It is blatantly absurd to think that
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          1     the Inland Bays are going to clean themselves up,



          2     let alone profess this magical theory to the



          3     public.  If the Positive Growth Alliance's



          4     assertions were true, it would be the first time



          5     in the human history that a water body cleaned



          6     itself up.



          7                  I would put little or no credibility



          8     in any testimony presented by the Positive Growth



          9     Alliance at this or any other public hearing that



         10     deals with the improvements of the health of the



         11     Inland Bays or the protection of our environment.



         12                  I will also suggest that a more



         13     appropriate name for the Positive Growth Alliance



         14     would be the Irresponsible Growth Alliance.  They



         15     most certainly will continue to oppose any



         16     attempts to improve the very asset that attracts



         17     so many people to eastern Sussex County.



         18                  Improvements in the current



         19     situation are clearly needed.  The proposed



         20     regulations will assist in achieving the ERES



         21     standard.  The Inland Bays Foundation strongly



         22     supports the implementation of the sediment and



         23     stormwater regulations, and we refuse to wait for



         24     any type of miracle to happen, as stated by the
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          1     Positive Growth Alliance.



          2                  Our specific comments are as



          3     follows:  Number 1.  Section 1.3.1 should include



          4     the Wetlands Act, 7 Delaware Code chapter 66, and



          5     the Subaqueous Lands Act, 7 Delaware Code chapter



          6     72.



          7                  Number 2.  Section 1.4.3 should list



          8     examples of other State and Federal sediment and



          9     erosion control and stormwater management laws



         10     that are applicable.



         11                  Number 3.  Section 1.7.3 should



         12     state that no offset requirements be allowed



         13     until such time as the Department formally adopts



         14     the procedures referenced in this subsection.



         15                  Number 4.  Section 6.5.6.2 should



         16     require that a set of as-built plans be submitted



         17     as part of the post-construction verification.



         18                  Number 5.  Section 7.3.  The Inland



         19     Bays Foundation is concerned that the Department



         20     and/or designated agencies may not have adequate



         21     staff to conduct maintenance reviews.  This



         22     section should require that each permittee submit



         23     an annual maintenance report to the Department



         24     and/or designated agency.
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          1                  Number 6.  The Inland Bays



          2     Foundation is concerned with the amount of



          3     impervious surfaces in the forms of roads,



          4     rooftops and parking lots, which are being



          5     constructed within the three Inland Bays



          6     watersheds.



          7                  Scientific studies indicate that



          8     when the total impervious surface area of a



          9     watershed exceeds 10 percent, as it does in



         10     Rehoboth Bay, 10.5 percent, as it does in the



         11     Little Assawoman Bay, or 10.2 percent, as it does



         12     in the Indian River Bay, then significantly



         13     impact the water quality and resultant bacteria



         14     and chemical contaminants.



         15                  The percent of impervious surface



         16     must, at worst, not exceed 10 percent of a



         17     watershed.  Therefore, in some instances,



         18     existing impervious surfaces may have to be



         19     removed, or allowed to remain only as an offset,



         20     in developing offset requirements relative to



         21     section -- to subsection 1.7.3.



         22                  Again, I thank you for the



         23     opportunity to comment on these proposed



         24     regulations.
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          1                  MR. HAYNES:  Do you want to make



          2     your written presentation as an exhibit?  We'll



          3     mark this as the Inland Bays Foundation, Inc.,



          4     Exhibit 1.



          5                  The next person signed up to speak



          6     is Derek Strine.  Derek, I apologize in advance



          7     if I mispronounce your name.



          8                  MR. STRINE:  Derek Strine,



          9     S-t-r-i-n-e, 1685 South State Street in Dover,



         10     19901.



         11                  UNIDENTIFIED SPEAKER:  Take the



         12     microphone, put it to your mouth.  Thank you.



         13                  MR. HAYNES:  There's also seats up



         14     here, if you'd like to move up.



         15                  MR. STRINE:  I'm going to address



         16     just one of the areas.  It's actually from



         17     current -- the current Department's own



         18     consulting engineers, as opposed to a report from



         19     11 or 12 years ago.



         20                  On the brownfields redevelopment, I



         21     believe the Department's own consulting engineers



         22     showed that a project on Kirkwood Highway and



         23     Route 7 was not built -- was not feasible under



         24     these proposed regulations.
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          1                  That causes me great concern.  I own



          2     a number of properties in all three counties,



          3     including some areas that are likely to be



          4     redeveloped, and to take a, in that instance on



          5     Kirkwood Highway, a gas station and a Steak and



          6     Ale and expect that on a corner of Kirkwood



          7     Highway, with 40 or 50,000 cars a day, it should



          8     be scraped clean and turned to grass is probably



          9     not in the best interests of the State.



         10                  Certainly not of the land owners in



         11     that particular piece.  And is in direct conflict



         12     with what I believe is former Governor Minner's



         13     goals of keeping development in areas that are



         14     appropriate, and are already -- appropriate, and



         15     have adequate infrastructure.



         16                  To say it's better to go to a farm



         17     field with some class A soils and build a -- a



         18     bank, and leave an abandoned gas station in place



         19     to rot and turn into grass is probably not the



         20     intent of the Governor in her directions to the



         21     Department, and certainly should not be a goal of



         22     the regulations.



         23                  I also would like to point out that



         24     it's in conflict with all three counties' land
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          1     use focuses to keep development in the areas with



          2     appropriate infrastructure already in existence



          3     or planned.  And by hamstringing redevelopment of



          4     brownfields, it's really doing a disservice for



          5     this generation and the generations to come.



          6                  The cost benefit analysis needs to



          7     be calculated on a -- a real numbers type



          8     reality, as opposed to something plucked from the



          9     air, $23 per cubic foot, particularly when,



         10     within the same regulations, they say that site



         11     is not doable.



         12                  So, the brownfields is a specific



         13     example that has -- causes me grave concerns, and



         14     I would hope the Department takes a very hard



         15     look before they move forward with the proposal.



         16                  MR. HAYNES:  Thank you.  And the



         17     next person signed up to speak was Harry Hahn.



         18     H-a-o-n.



         19                  MR. HAON:  Good evening.  My name is



         20     Harry Haon.  That rhymes with rayon, but I answer



         21     to almost anything.  And I'm here as an officer



         22     of the Inland Bays Foundation and the Sierra Club



         23     of Southern Delaware.



         24                  And I commend DNREC for the
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          1     thoroughness of this proposed regulation, but



          2     unfortunately, there is one significant missing



          3     piece.  And that is stormwater and sediment



          4     control on farmland in the Inland Bays watershed.



          5                  Early in the proposed regulation,



          6     it's made clear that farmland is exempted.  And



          7     this is particularly troublesome when it is



          8     recognized that chicken litter used as fertilizer



          9     contains high concentrations of nitrogen and



         10     phosphorous nutrients, and is allowed to be



         11     deposited right up to the edge of the bays, their



         12     tributaries, and wetlands.



         13                  In this situation, steps should be



         14     taken to significantly reduce the amount of



         15     nutrient pollution of the Inland Bays that are



         16     washed in by stormwater.



         17                  There are regulations that primarily



         18     address the land around chicken houses and litter



         19     storage piles, but does not cover the land at the



         20     edge of waterways.



         21                  We therefore recommend that



         22     regulations similar to these for residential and



         23     commercial development must be enacted for



         24     farmland to reduce pollution of the Inland Bays.
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          1                  Thank you.



          2                  MR. HAYNES:  Thank you.  Did you



          3     want your statement marked?  I'll mark it as --



          4                  MR. HAON:  Do you need more than



          5     one?



          6                  MR. HAYNES:  -- as Haon Exhibit 1.



          7     The next person signed up to speak is Mike Karia.



          8                  MR. KARIA:  My name is Mike Karia,



          9     and I'm the executive director of American



         10     Council of Engineering Companies of Delaware.



         11                  UNIDENTIFIED SPEAKER:  Microphone.



         12                  UNIDENTIFIED SPEAKER:  Can't hear



         13     you.



         14                  MR. KARIA:  Oh.  I thought I was



         15     speaking loud.  So, my name is Mike Karia, and



         16     I'm the executive director of American Council of



         17     Engineering Companies of Delaware.  We are an



         18     association of engineering companies located and



         19     working in -- in Delaware.



         20                  We have a written -- written



         21     document, three page letter to be made part of



         22     your exhibit.  But we would like to read two



         23     paragraphs from this for your information.



         24                  One, that the American Council of

                                                                 61







          1     Engineering Companies of Delaware, ACEC Delaware,



          2     commends the staff of DNREC for their very



          3     comprehensive approach to the revisions of



          4     regulations.  Not only that their approach is



          5     comprehensive, but DNREC's staff has conducted



          6     this reasoned process in a very transparent



          7     fashion, and by giving the opportunity to the



          8     professionals and the public input the last four



          9     years.  And this is unprecedented in the history



         10     of the state of Delaware, so we commend you and



         11     we thank you for that.



         12                  We have one request, and we have so



         13     many technical -- technical points, which we have



         14     given for the public records.  That because there



         15     is uncertainty surrounding the increasing



         16     construction cost associated with the new



         17     regulations, and it requires further study.



         18                  And therefore, in our opinion, the



         19     implementation of the regulations should be



         20     delayed for one year, till we study the cost of



         21     implementation on the private industry, on the



         22     developers, and the -- and the private people.



         23                  And that, with that request, we have



         24     given you the technical points, and what have

                                                                 62







          1     you.  Thank you very much.



          2                  MR. HAYNES:  Thank you.  We'll make



          3     that written comments ACEC Exhibit 1.  The next



          4     person signed up to speak is Rich LaPointe.  And



          5     why don't you spell your name for the reporter,



          6     too.



          7                  MR. LaPOINTE:  L-a-P-o-i-n-t-e.  I'm



          8     Rich LaPointe.  I'm a Public Works Director for



          9     the City of Newark, and here on behalf of the



         10     City.  I kind of wished I would have taken



         11     stormwater economics 101 before I came here.  In



         12     fact, I think I might ask Professor Greer to give



         13     me some private mentoring to help me better



         14     understand this theory there.



         15                  But be that as may, the City of



         16     Newark is very concerned about the economic



         17     impact that the 50 percent reduction in the



         18     effective imperviousness for redevelopment will



         19     have.



         20                  Newark is primarily built out, and



         21     most of our construction is redevelopment at this



         22     time.  This requirement could effectively



         23     discourage redevelopment, and have a significant



         24     impact on revenues generated that supplement our
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          1     tax and electric revenues.



          2                  The cost of meeting the 50 percent



          3     reduction in the effective imperviousness, along



          4     with the increased volumes to be managed, will be



          5     more expensive to achieve in Newark, where clay



          6     soils are predominant, in comparison to south of



          7     the canal, where sandy soil is more prevalent.



          8                  It is recommended that the percent



          9     reduction in effective imperviousness be revised



         10     to a range of 20 percent to 50 percent, depending



         11     on the hydrological soil groups.  This will help



         12     to lessen the economic impact in Newark and New



         13     Castle County, and may cause more consistent



         14     costs of scale.



         15                  Thank you.



         16                  MR. HAYNES:  Do you want your



         17     written statement entered in?  Do you want it as



         18     the City of Newark's exhibit?



         19                  MR. LaPOINTE:  Yes.



         20                  MR. HAYNES:  Exhibit 1.  Very good.



         21     Thank you.  The next person signed up to speak is



         22     Fred Fortunato.



         23                  MR. FORTUNATO:  Hi, I am Fred



         24     Fortunato, and F-r-e-d F-o-r-t-u-n-a-t-o.  I'm
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          1     here on behalf of the Home Builders Association



          2     of Delaware.  Home Builders Association is made



          3     up of 350 companies throughout the state of



          4     Delaware.  We are all small businesses, and we've



          5     all, most of us are family-owned, and have been



          6     doing business in the state for generations.



          7                  I have submitted a letter from the



          8     home builders with all our comments on here, so



          9     I'm not going to read them all.  But we do



         10     recognize that clean water quality standards are



         11     important in our community.  Our members do their



         12     best to build and develop according to the most



         13     up-to-date local regulations in place.



         14                  We're very concerned, because the



         15     new regulations have not been properly evaluated



         16     for the economic impact on our communities.



         17     These regulations not only affect residential



         18     development, but commercial development, as well



         19     as many small and large businesses that want to



         20     expand to come to the state of Delaware.  They



         21     also do not encourage redevelopment.



         22                  The proposed regs have the potential



         23     to significantly increase design costs and



         24     subsequent construction costs with the project.
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          1     It appears that the up front, front end design



          2     costs, costs for approval can be particularly



          3     high, increasing the risk and making it harder



          4     for the small guy to engage in their products, or



          5     small businesses.



          6                  I think it's important, and



          7     actually, it was said perfectly earlier by the



          8     gentleman with DNREC, as far as achieving a



          9     balance of private costs versus the public costs.



         10     And I think what we've learned and seen -- I'm



         11     not an engineer, so I can't go into the detail as



         12     far as the soils and all that kind of stuff, but



         13     everything we've heard is that these regs will



         14     cost more to businesses to develop sites, to



         15     expand the business, the repair shop, whatever.



         16     It's going to cost more money, and there needs to



         17     be a balance with that to protect the land and



         18     clean water.



         19                  But what you need for a balance, in



         20     order to make that evaluation, you need to be



         21     able to evaluate the costs.  And quite honestly,



         22     I -- as far as we've seen, that has not been



         23     done.  The true costs, the hard costs associated



         24     with this, the design costs, as well as the
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          1     economic costs for businesses, whether the



          2     projects are viable or not anymore, that needs to



          3     be the done.  You need to have all those numbers



          4     to make that scale equal out, and so that the



          5     appropriate decisions can be made between, you



          6     know, the political parties involved.



          7                  So, it's because of that that we are



          8     asking that the -- these regulations be delayed



          9     for a year, so we can study that.



         10                  A couple of other items.  In



         11     particular, the grandfathering provisions, I know



         12     some information was presented tonight that I had



         13     not seen before, about the guidance, interim



         14     guidance documents.  We need to study that,



         15     because the grandfathering is real important.



         16                  If you own a piece of ground and



         17     your project goes out of compliance, and you need



         18     to restart later on, you're going to lose yield.



         19     You're not going to be able to expand your car



         20     dealership as much, and now you got a problem



         21     with your bank.  And that's a big issue for



         22     anybody right now.



         23                  So, and there was also mention about



         24     if you have a project being reviewed and it's not
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          1     approved yet, that you have a year to get that



          2     approved.  Unfortunately, a lot of our -- some of



          3     our municipalities take up to three years to get



          4     a project reviewed and approved.  So you know, we



          5     got a request in, a six year no extension, as far



          6     as getting plans approved and an extension, and



          7     that's in a letter.



          8                  Oh.  And another item on the -- with



          9     the grandfathering is just a better definition of



         10     what defines a cease of construction for three



         11     years.  Because you have projects partially under



         12     way, where two-thirds of the streets are in, but



         13     you're building houses.  So what actually



         14     defines?  If you're not putting roads in, is that



         15     a cease of construction?  We need a little



         16     direction on that.



         17                  Another concern we have is, kind of



         18     stepping back and looking at a lot of initiatives



         19     that are going on, is that you know, this



         20     certainly is a big issue with stormwater



         21     management, but DNREC and EPA have other



         22     initiatives out there, that you know, we're



         23     looking at, and we're hearing and we're involved



         24     with the best we can.
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          1                  Sea level rise, flood plain



          2     drainage, Chesapeake Bay WIPs, and I just saw



          3     something on wetland preservations.  A lot of



          4     these may or may not be intertwined and affect



          5     each other as far as what you do and what all the



          6     costs are.



          7                  So you know, I would -- balancing



          8     costs, I think we need to look at all of these



          9     variables and all of these programs that DNREC is



         10     launching right now, and what the overall, the



         11     true costs are going to be.



         12                  The increased costs of a project,



         13     you know, can be devastating to businesses in



         14     Delaware.  Right now, as you all know, home



         15     buildings, as well as a lot of other businesses,



         16     are hurting.



         17                  Increased costs will be devastating



         18     to many companies, and you know, it's not going



         19     to bring new companies to the state.  Simple as



         20     that.  And the guys that are still in business



         21     out there are going to have a hard time trying to



         22     keep projects going when they're trying to stay



         23     in business.



         24                  So we need to be very careful about
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          1     this, and we are requesting that the regulations



          2     be delayed until a full economic effect of all



          3     the proposed regulations can be evaluated.



          4                  Thank you.



          5                  MR. HAYNES:  Thank you.  We'll mark



          6     your written document as HBA Exhibit 1.  The next



          7     person signed up to speak is Scott Kidner.



          8                  MR. KIDNER:  Good evening.  Scott



          9     Kidner, K-i-d-n-e-r, on behalf of the Delaware



         10     Association of Realtors.  The hearing officer has



         11     already received our letter requesting a minimum



         12     of 30-day -- 30-day extension of the comment



         13     period.



         14                  With that, I want to certainly thank



         15     the team here in front of us for a lot of effort.



         16     I understand it's been five years of effort and



         17     hearing and meetings.  Just as a personal note, I



         18     spent seven years working on the landlord/tenant



         19     code.  Seven years, with all the groups involved.



         20     So, we're just beginning the process, I might



         21     add.



         22                  A couple of points.  First, because



         23     of the nature of this document, and the



         24     regulation is now been promulgated in its final
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          1     form, we do believe a 30-day period is



          2     reasonable, and will not detract from water



          3     quality in the slightest.



          4                  Two, you've heard a great deal of



          5     information about cost benefit analysis.



          6     Definitely needs to be done, given the complexity



          7     of the document before you.  Not only that.



          8                  The world in which we are operating



          9     has dramatically changed.  When we started this



         10     five years ago, or when you guys said seven years



         11     when John started all of this, the world is very,



         12     very different.  The rate of conversion of land



         13     has -- well, look at the building permit numbers.



         14     There isn't any.



         15                  Three.  The grandfathering.  I would



         16     offer and submit, we'll have additional comments



         17     from the realtors here shortly, but



         18     grandfathering.  Anybody who's got a plan in the



         19     system now gets grandfathered.  Even with a



         20     one-year, potentially a three-year, these things



         21     slip.  You're in the system, you've already got



         22     it in.  That should be your grandfathering time



         23     hat.



         24                  Additionally, under 4.5.3,
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          1     additional soil testing, there was some concern,



          2     an issue about -- when you're setting up your



          3     sediment fences and the like, why you all would



          4     look at additional soil testing.



          5                  We know that if you're looking at



          6     additional soil testing, that can involve



          7     additional requirements or changes in your



          8     stormwater plan.  So I ask you guys to take a



          9     look at that.



         10                  And certainly, one of the biggest



         11     issues out there is the bonding, on 3.11.1.  I



         12     think there's a little confusion about the



         13     delegated agency and you all requiring bonding.



         14                  And the way the language reads, it



         15     looks as though both you and the delegated



         16     agency, whether it be the conservation district



         17     or someone else, could actually require two



         18     bonds.  You could require one and the delegated



         19     agency could require one.



         20                  So again, technical issue, but I



         21     think it needs some clarification.  We will have



         22     some additional comments.  Hopefully we'll be



         23     given the 30-day extension, and provide those



         24     comments and some others as the time period ticks
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          1     away.



          2                  That concludes my comments.



          3                  MR. HAYNES:  Thank you.  As to the



          4     extension, I said I will get to it at the end.



          5     To the extent that somebody wants -- has a



          6     different one, then I'll -- basically we'll talk



          7     about it at the end.



          8                  MR. NEWLIN:  Thank you, sir.



          9                  MR. HAYNES:  Making you stay to the



         10     end.  That was my intent, right?  Next person



         11     signed up to speak was P. Morrill, M-o-r-r-i-l-l.



         12                  MR. MORRILL:  My name is Paul



         13     Morrill.  I'm the executive director of the



         14     Committee of 100.  Last name is spelled



         15     M-o-r-r-i-l-l.



         16                  Committee of 100 was founded in



         17     1967.  It's a nonprofit business association



         18     whose mission is to promote responsible economic



         19     development in Delaware.  We have been an active



         20     participant in this regulatory process, and we're



         21     glad to be here tonight.



         22                  I'll paraphrase parts of this, and



         23     hope that the entire statement will be entered



         24     into the record.  The Committee of 100 believes
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          1     there are too many unanswered questions about the



          2     cost and impact of the proposed revisions to the



          3     Delaware sediment and stormwater regulations for



          4     us to be able to support their immediate



          5     promulgation.  We know projects will cost more



          6     under these regulations.  We don't know how much



          7     more.



          8                  We believe this uncertainty about



          9     the effect of the revisions might -- that it



         10     might have on project economics will have a



         11     chilling effect on development decisions in



         12     general, and on redevelopment projects in



         13     particular, as the one gentleman already has



         14     mentioned.



         15                  The state of the economy is such



         16     that more uncertainty is the last thing that



         17     Delaware employers and prospective employers



         18     need.



         19                  The Committee of 100 recommends that



         20     the effective date of the revisions be delayed



         21     for up to a year while DNREC and the regulated



         22     community work together in a focused effort to



         23     understand the effects of the regulations on



         24     actual projects, and how they might be mitigated.
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          1     We stand ready to actively assist in that effort,



          2     as we have participated in the regulatory process



          3     to date.



          4                  The proposed regulations are not



          5     without merit.  There are environmental



          6     advantages to basing stormwater management on



          7     volume control rather than peak discharge.  I've



          8     been to your class, Randy.



          9                  There are environmental and business



         10     advantages to planning stormwater impacts on



         11     watershed basis, instead rather than on a



         12     site-by-site basis.



         13                  Over time, implementing runoff



         14     reduction practices can lessen drainage flooding



         15     impacts and reduce stream bank erosion.



         16     Provisions in the regulations for offsets and fee



         17     in lieu create opportunities for off-site



         18     pollution reduction practices that may be more



         19     economical, as well as more effective, than



         20     on-site facilities.



         21                  It is also important to note that



         22     the regulations contain no TMDLs, and that APA



         23     has indicated that it accepts compliance with



         24     Delaware's proposed runoff reduction requirements
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          1     as satisfying the Chesapeake Bay pollution



          2     reduction allocation to development within that



          3     watershed.



          4                  The question I ask at every public



          5     hearing, the critical question remains, at what



          6     cost do these advantages come?



          7                  The division of watershed



          8     stewardship is to be commended for the extensive



          9     open process that resulted in the proposed



         10     revisions.



         11                  Prompted in part by a request by the



         12     Committee of 100 for a test of the DURMM 2 model,



         13     the division funded a design analysis of four



         14     land development projects by consulting



         15     engineers.  And that's been talked about, I won't



         16     repeat that.



         17                  The interesting thing, the results



         18     were instructive in getting an understanding of



         19     the significance changes in the design process



         20     itself, which is going to result from the new



         21     regulations, and how that would affect how the



         22     engineering community does its job, and how it



         23     would add to costs up front, at least initially.



         24                  The exercise also indicated that the
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          1     runoff reduction requirements could need -- could



          2     be met with existing BMPs.  What it did not do,



          3     and what we have to do, is get a clear



          4     understanding of how much the size and number of



          5     those BMPs would increase, and what the costs



          6     would be to construct them.



          7                  It is that critical knowledge gap



          8     which has created uncertainty in the development



          9     community, and is a reason why we are



         10     recommending an intensive effort to complete



         11     those studies, or other more representative



         12     projects, prior to implementing the new



         13     regulations.



         14                  In addition to cost issues, we have



         15     concerns about the planned review process and the



         16     length of time it takes to get approvals.  We



         17     were particularly concerned that DelDOT has been



         18     added to the list of sign-offs needed prior to



         19     the initial stormwater planning meeting.



         20                  Time limits, reasonable time limits



         21     must be placed on the plan approval process.  In



         22     our opinion, DelDOT and the delegated agencies



         23     should be required to enter into MOUs with DNREC



         24     committing to reasonable review schedules that
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          1     are then enforced.



          2                  We recognize that the private sector



          3     shares some responsibility for the length of time



          4     that the reviews take, and we would welcome the



          5     opportunity to work with the Department on ways



          6     to make that process more transparent and



          7     accountable, but most of all, faster.



          8                  And I would add that the Markell



          9     administration has stated that one of its goals



         10     is to reduce the time needed for regulatory



         11     reviews, and we think this fits in with that



         12     initiative.



         13                  We have brought to the attention of



         14     the division that the sunset provisions in the



         15     regulations conflict with those in the technical



         16     document, and others have talked about that, and



         17     I think that is being worked on.



         18                  I would say for the record that the



         19     Committee of 100 believes that the simplest way



         20     to solve the issue is just to allow any plans



         21     that either have been approved previously or are



         22     actively under review to go to construction in



         23     five years, within five years after the adoption



         24     of regulations, or their record plans that have
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          1     been sunsetted by the local jurisdiction,



          2     whichever is shorter.



          3                  Finally, we are especially concerned



          4     about redevelopment projects under the proposed



          5     regulations.  These are often tight urban sites



          6     with a high percentage of impervious surfaces,



          7     and can be challenging and/or expensive for



          8     runoff reduction practices, as Rich mentioned,



          9     from Newark.



         10                  We must not make it more expensive



         11     or more difficult to do redevelopment projects,



         12     or they won't happen.  Instead, we will push



         13     development pressures to greenfields,



         14     contributing to more sprawl.



         15                  The proposed regulations do make



         16     some provision for redevelopment projects, but we



         17     must be prepared to adjust the requirements



         18     further, if necessary, whether it's a range of



         19     imperviousness, such as Rich mentioned, or



         20     something else.



         21                  We should be flexible in that



         22     regard.  We should be prepared, for example, to



         23     accept a lower fee in lieu, if that's required to



         24     make redevelopment work, and we must be liberal
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          1     in how we determine which watersheds are eligible



          2     for offsets for a particular project.



          3                  When dealing with redevelopment, the



          4     sites within an impaired watershed, we should be



          5     willing to accept some improvement over current



          6     conditions, and not demand overnight perfection.



          7                  Thank you for the opportunity to



          8     comment on the proposed regulations, and we look



          9     forward to working with the Department on



         10     improving them.



         11                  MR. HAYNES:  Thank you.  We'll make



         12     your written statement Committee of 100 Exhibit



         13     1.



         14                  And the next person to sign up to



         15     speak is Kurt Brown.  Kurt Brown.  Oh.



         16                  MR. BROWN:  How we doing?  My name's



         17     Kurt Brown.  I live on Concord Pond, and these



         18     are the headlines of the newspaper the day after



         19     the flood of 2006.  And I know you can't read



         20     them from out there, but you can see, these



         21     headlines say that "Separate Agencies Control



         22     Dams.  Delaware Flood Planning Exposes Holes."



         23                  This is the problem, and this bill



         24     does not address this problem.  What happened in
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          1     2006 is, behind my pond is Fleetwood Pond.



          2     Fleetwood is owned by DelDOT.  My pond is owned



          3     by DNREC, or they believe they own it.  They



          4     don't actually own it.  They only own the parking



          5     lot.



          6                  And what happened is at 3:00 in the



          7     morning, when flood warnings went out, DelDOT



          8     opened their flood gates.  DNREC didn't show up



          9     until 10:30 the next morning.  So of course my



         10     property got flooded, everybody else's got



         11     flooded.  Williams Pond and Hearns Pond were the



         12     same situation in Seaford.



         13                  Williams Pond was almost lost,



         14     because DelDOT opened their flood gates at 3:00



         15     in the morning when the warnings went out.  DNREC



         16     didn't show up till the next day, and of course,



         17     Hearns Pond got wiped out, Williams Pond almost



         18     got wiped out.



         19                  What I'm trying to do is make the



         20     control of spillways consistent.  It should be



         21     one agency.  DelDOT's been doing it for a hundred



         22     years, and they have been doing a great job of



         23     it.



         24                  DNREC, their solution to this -- I
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          1     met with Secretary Hughes back when this flooding



          2     occurred.  Their solution was let's coordinate



          3     efforts.  I said great.  We're going to



          4     coordinate these dam openings.  DelDOT and DNREC



          5     are going to open their ponds at the same time.



          6                  Well, the Veteran's Day storm came



          7     along, and DelDOT was forced not to open its



          8     flood gates.  It could not open its flood gates



          9     until the Division of Fish and Wildlife showed up



         10     at Concord Bridge to open their flood gates.



         11     Well, they don't work on Veteran's Day.  They



         12     didn't show up until the next day.



         13                  We lost Old Hearns Bridge.  That's



         14     $150,000 down the drain.  And it's been happening



         15     everywhere.  Hearns Pond, Abbotts Ponds, Craigs



         16     Mill.  You look around at any pond owned by the



         17     Division of Fish and Wildlife and their spillways



         18     are falling apart.



         19                  The reason this is happening, folks,



         20     I found out on Concord Pond, what happened is



         21     back in the '70s and '80s, our Secretaries came



         22     in, and they bought a whole bunch of -- what they



         23     did is people signed petitions, and the Division



         24     of Fish and Wildlife said, hey, we get 100
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          1     percent of people together on a pond, and you all



          2     sign a petition, we'll make it a wildlife refuge.



          3     They found out that as soon as the next owner



          4     came along, they couldn't do that.



          5                  So, instead what they did, on



          6     Concord Pond specifically, is they bought a



          7     parcel of land and they labeled it.  They changed



          8     the name from Concord Mill property to Concord



          9     Pond.  It has no water rights.



         10                  They only own the parking lot, but



         11     they've taken over the spillway, they claim that



         12     they own the spillway, they are now maintaining



         13     the spillway.



         14                  We lost one of the flood gates, and



         15     they replaced it with another flood gate, and



         16     flood gate was supposed to be marine grade



         17     lumber.  Of course, they don't have the



         18     experience, and they replaced it with a piece of



         19     treated lumber.  That's not going to last very



         20     long.



         21                  Anyway, my point is that there



         22     should be one agency controlling our spillways,



         23     dams, and ponds.  This makes it consistent with



         24     State law.
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          1                  In 2004, Governor Minner made all



          2     state ponds a wildlife refuge.  Those owned by



          3     the Division of Fish and Wildlife are at a



          4     disadvantage, as we saw with Williams Pond and



          5     Hearns Pond.  Williams Pond, owned by DelDOT, was



          6     eligible to draw from the general fund to repair



          7     their spillway.



          8                  Hearns Pond, owned by the Division



          9     of Fish and Wildlife, was not.  They have to go



         10     through Division of Fish and Wildlife budget.



         11     And the Division of Fish and Wildlife does not



         12     have the budget to maintain these spillways, for



         13     one thing.  They're not maintaining Concord at



         14     all.  The fisherman that died going over the



         15     spillway at Concord, he came to rest in a pile of



         16     debris, a whole bunch of boards at the bottom of



         17     the spillway.  That debris is still there,



         18     waiting for the next victim.



         19                  Why he died is because he went over



         20     a spillway and he got thrown down onto 150 pound



         21     boulders.  If it had been properly maintained,



         22     that spillway would have had a smooth transition.



         23     There's supposed to be 5, 10, 15, 25 pound riprap



         24     around the spillway.  It's called a tumbling dam,
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          1     because stones tumble from the dam, and they



          2     occur naturally.



          3                  They're not maintaining the Division



          4     of Fish and Wildlife's ponds, spillways.  I've



          5     tried to get an answer from them.  Frank Piorko,



          6     at a recent meeting in Seaford firehall, stated



          7     to everybody in that meeting that a dam safety



          8     inspection was done for Concord back in 2008, and



          9     he promised to get it to me.  That never



         10     happened.  It's never been done.



         11                  The engineer for the Division of



         12     Fish and Wildlife, David Twing, states that they



         13     don't know who owns the dam and spillway.  At



         14     least he's being honest about it.



         15                  Again, my point is that the Division



         16     of Fish and Wildlife -- we should make our ponds



         17     consistent.  Look at this list.  This is a list



         18     provided by DNREC of owners of ponds, State-owned



         19     ponds.  And they've got three owners in some



         20     places.  DelDOT, DNREC, and some -- some other



         21     agencies in here that own our spillways.  When in



         22     reality, they don't.  You can only have one owner



         23     of a spillway.  You own the gate, the dam, and



         24     the water rights, and that's it.
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          1                  I'll make this short.  This is the



          2     end.  Thank you very much for your time.  Again,



          3     there should be one agency during an emergency



          4     controlling our spillways.  Thank you.



          5                  MR. HAYNES:  Thank you.  I do want



          6     to clarify, there is a nexus between flooding and



          7     this proposed regulation, but what you're saying



          8     is really not directly on this regulation, which



          9     is the soil disturbance activity, that may cause



         10     flooding.



         11                  So I understand what you're saying,



         12     and your point was really pointed to a lot of



         13     people that are in this room that work for the



         14     Department, so you served your cause well by



         15     saying that.



         16                  MR. BROWN:  Thank you.



         17                  MR. HAYNES:  Thank you.  And the



         18     next person signed up, and actually the last



         19     person to indicate they wanted to speak, there



         20     were a number of question marks, and I think we



         21     have time to hear people after this person is



         22     Rich Collins.



         23                  MR. COLLINS:  Thank you.  I'm from



         24     that very unreliable organization, the Positive
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          1     Growth alliance.  I am the executive director,



          2     Richard Collins.  Before I forget, I would like



          3     to ask, I'm going to ask for a 60-day period of



          4     time for a written comment period.



          5                  I brought here an analysis -- well,



          6     let's speak to credibility real quick, because if



          7     I have no credibility then I shouldn't speak at



          8     all.  I just want to point out that the Chancery



          9     Court of Delaware agreed that our arguments had



         10     credibility when they threw out SRA maps created



         11     by DNREC due to not being legally created.



         12                  I'd also like to point out that both



         13     the Chancery Court of Delaware and the Supreme



         14     Court of Delaware thought we had credibility, our



         15     arguments, when they ruled against DNREC buffers.



         16     And I'd also like to point out that we had



         17     agreed -- you know, I didn't agree with it, but



         18     the coalition that was negotiating with DNREC



         19     about buffers had agreed to a 50-foot buffer,



         20     against my advice, and the Center for the Inland



         21     Bays chose to blow that agreement up.  So, you



         22     could have had buffers for about three years now.



         23                  Okay.  Getting back to the subject



         24     at hand.  First of all, this country is suffering
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          1     a major loss of economic freedom.  Just in the



          2     last year or so, according to the Heritage



          3     Foundation, we've declined from number 6 to 10th



          4     in the world.  We are no longer in the top tier



          5     of mostly free nations.  We're in the next lower



          6     category.



          7                  I've got here a business



          8     friendliness of the states analysis.  This one is



          9     from the Small Business and Entrepreneurship



         10     Council.  Delaware is rated 21st of the states.



         11                  Then I have one from the Business



         12     Network, CNBC.  Delaware is rated 42nd among the



         13     states for top states for business in 2010.  I



         14     believe that Delaware is declining in that



         15     rating, and in large part because of regulations



         16     like this.



         17                  Now, one of the major features of



         18     the stormwater regs has to do with a fee in lieu.



         19     Because DNREC says that some property will not be



         20     able to be developed, so they've made an option



         21     for allowing people to pay money instead.



         22                  And I have been told by some



         23     experts, I am not one, but I have been told that



         24     that fee can be extremely high, on the order of 8
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          1     to $10,000 per acre.



          2                  Now, the problem is that in 1990,



          3     the Supreme Court of Delaware issued an opinion,



          4     requested by the Governor, on whether DNREC could



          5     raise or create fees on their own.  And they



          6     ruled unanimously that DNREC could not do that.



          7     And in fact, that it would require a three-fifths



          8     vote of the General Assembly.



          9                  Now if that's the case -- and you



         10     know, I'm not an attorney, but it's pretty plain



         11     to me, I think you're going to have to go to the



         12     General Assembly.  That brings about a severe



         13     problem, because assuming that, you know, that



         14     you're not able to get three-fifths vote of the



         15     General Assembly, and maybe that's possible.



         16                  But I have here a copy of the



         17     Regulatory Flexibility Act for this regulation.



         18     I can't find it anywhere on the DNREC website, so



         19     we had to go to some of our other sources.  There



         20     are a number of reasons why I do not believe this



         21     analysis is adequate, but I'll hit the biggest



         22     one first.



         23                  It compares the new regs and how --



         24     first of all, for those who don't know,
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          1     regulatory flexibility requires an analysis to



          2     see if new regulations are going to harm more --



          3     harm small business, and then if some mitigation



          4     should be developed with the regulation.  Okay?



          5                  Most of this analysis says that it



          6     doesn't do that, and that no mitigation is



          7     necessary.  But they compared it to the last regs



          8     in 2005, and there was no analysis done then, and



          9     it was legally required.



         10                  As a matter of fact, to the best of



         11     our knowledge, none of these analyses were done



         12     until we brought the point up about the buffers.



         13     Because we found out then this law existed, and



         14     it hadn't been complied with, as far as we could



         15     tell, ever.



         16                  So, we believe on its face, this



         17     entire analysis is inadequate, because you cannot



         18     compare something to nothing.



         19                  All right.  But let's look at the



         20     internals.  First of all, want to point out that



         21     this -- this whole effort came about from an



         22     Executive Order Number 62, in 2005.



         23                  Well, we all know the economy was



         24     on -- going up, we thought, like a rocket ship at
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          1     that time.  Conditions are completely changed



          2     now.



          3                  Now some people, and a lot of



          4     people -- just today, just today, on CNBC, I



          5     heard new statistics that come out on



          6     foreclosures.  It's gone up, the rate of



          7     foreclosure is going up dramatically.  The home



          8     building industry is showing no signs of recovery



          9     whatsoever.



         10                  People are not worried about how



         11     they're going to meet stormwater.  They're



         12     wondering how they're going to stay in business



         13     if things don't get any worse at all.  And this



         14     makes things worse for them, as they have pointed



         15     out, several of the speakers prior to me.



         16                  Now, it says here -- I'm sorry.  I'm



         17     just going to have to go through this thing.



         18     Won't take long.



         19                  It says one point.  The requirement



         20     to develop a plan has not changed with provisions



         21     to the Delaware sediment and stormwater



         22     regulations.  That's not true.  There are



         23     significant up-front costs that did not exist



         24     before.
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          1                  What does that mean?  It means that



          2     you have to borrow or spend huge amounts of money



          3     before, A, you know if the local government is



          4     going to give you permission to build your



          5     project at all.



          6                  And B, possibly years before any



          7     revenue might come in from the building of



          8     whatever you're trying to build.



          9                  Okay?  It says with the modified



         10     requirements, alternative compliance options are



         11     proposed.  And of course, one of the very major



         12     ones is the fee in lieu, which I think, first of



         13     all, involves paying a whole lot more money, and



         14     second, I don't think is going to fly without



         15     going to the General Assembly.



         16                  It says, on page 2, "Initially, the



         17     cost to develop a plan may increase because of



         18     the learning curve associated with implementing



         19     new regulations."Now, I've heard several speakers



         20     mention increased costs.  None of them said



         21     anything about a learning curve.  But this flat



         22     out says it will increase.



         23                  Let's see here.  Project sites that



         24     have more restrictions, such as lower
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          1     permeability soil, high groundwater table, or a



          2     poor outlet condition, may need to construct



          3     additional BMPs, that's best management



          4     practices, in order to meet runoff reduction



          5     requirements.



          6                  Well, obviously, if you have to do



          7     more, you're going to have to spend more.  Let's



          8     go on to the next page.  It also says additional



          9     storage must be provided, meaning additional



         10     water storage.  That, of course, will also be



         11     more cost.



         12                  And it even goes on to say, added



         13     cost to the developer.  Now it says -- and I



         14     think this is another key point.  The developer



         15     cost in construction of BMPs on sites.  Having



         16     restrictions, however, is expected to reduce the



         17     future public cost to improve drainage



         18     infrastructure.  I disagree wholeheartedly.



         19                  First of all, I thought that I heard



         20     during the process of developing these regs that



         21     those dam problems, I thought that was very



         22     interesting.  That was one of the reasons, you



         23     know, one of the motivations, flooding, big



         24     uncontrolled flood.  I would argue is it possible
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          1     that just because DNREC didn't open flood gates,



          2     that that's why that all occurred.



          3                  But more importantly, Sussex County,



          4     Kent County, and for that matter New Castle



          5     County, at least below the canal, are very rural,



          6     and development is very isolated.  The governing



          7     bodies are not -- with few exceptions, other than



          8     in the towns, which are very small and mostly



          9     built out, are not allowing any kind of high



         10     density development.  In addition, the economy



         11     has brought building of virtually anything to a



         12     virtual stand still.



         13                  So, I ask, how can a few isolated,



         14     disconnected projects, built to a higher



         15     standard, have a measurable impact on the amount



         16     of water overall, when the vast, vast majority of



         17     the landscape surely, in any given year, way more



         18     than 99 percent of the land would be unaffected.



         19                  Let's see here.  It does say that



         20     there are legal and consulting costs are expected



         21     to remain, and are not expected to be



         22     significantly affected by the proposed revision



         23     to the Delaware sediment stormwater regulations.



         24                  That is not true, because right now,
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          1     you don't have to do hardly any genuine



          2     engineering work prior to going to the local



          3     government.  Under the new regulations, you do.



          4     And as I pointed out, you may not have any



          5     opportunity to recoup those costs if you don't



          6     get approval.



          7                  There is also interesting language,



          8     and I'm not an expert on this.  I'll just say



          9     that it does point out that agricultural



         10     structures, if the disturbance exceeds one acre,



         11     requires a detailed plan.  I don't know.  I'm



         12     going to -- I'm not clear if agriculture is



         13     brought in when they're not now, or not.



         14                  One last comment on this report.



         15     The result of exempting or setting lesser



         16     standards of compliance for individuals --



         17     individuals or small businesses is expected to be



         18     an impact to stormwater quantity and quality.



         19                  Once again, that hardly seems



         20     possible, given the isolated, disconnected



         21     nature, and the very limited numbers that are



         22     likely to be constructed for probably years to



         23     come.



         24                  Now, there's one more thing about
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          1     credibility of the Department.  And this is not



          2     of the -- look, nothing I say, ever, is personal,



          3     and I'm sorry if it's hurtful, I don't mean it to



          4     be, but I feel that our State is in a crisis.  I



          5     think our country is in a crisis, and I feel that



          6     too many people that are in power do not



          7     understand that.



          8                  First of all, the method 2, where



          9     you could be approved by -- well, where you'd



         10     have to figure out if you had a downstream



         11     impact.  The definition of that, definition of



         12     that is extremely loose.



         13                  One of the big problems that anyone



         14     trying to comply with these types of mandates



         15     today is that the person on the regulatory side



         16     has all the power.  The person who's trying to



         17     comply has none.



         18                  And so, you go in -- and I've seen



         19     it over and over and over.  Under current rules,



         20     a person is given a plan, they go back in,



         21     they're told -- or rather, the person presents a



         22     plan to the Department.  Then they're told well,



         23     we want you to change some things.  And so they



         24     go back.  And this can go on for literally
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          1     months, even years.



          2                  So now, if the definition of what an



          3     impact on the downstream owners would be is



          4     extremely loose, it will give every opportunity



          5     for dramatic new and increased delays and



          6     uncertainty on whoever is trying to negotiate



          7     with the Department.



          8                  Last thing.  Again, about



          9     credibility.  Just -- what day was this?  Just



         10     within the last two or three days, DNREC has put



         11     out a press release regarding Delaware losing



         12     valuable wetlands, despite efforts to prevent it.



         13     And developers and use of land is identified as



         14     the culprit.  We're apparently still losing, even



         15     though I see hardly any building going on, we're



         16     losing all kinds of wetlands.



         17                  But it's based on reports, according



         18     to this release, a comparison between 1992 and



         19     2007 maps.  If you go back to a report from 2007



         20     by DNREC, they said that, first of all, the two



         21     maps were done with completely different map



         22     scales; that 40 percent of the map was estimated,



         23     because the data wasn't good enough to do



         24     otherwise.
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          1                  They gave all kinds of reasons as to



          2     why there were differences in the number of acres



          3     of wetlands that had to do with technical reasons



          4     about misclassification -- let's see -- well, it



          5     says right here.  Estimating wetland acres for 40



          6     percent of the state that was not examined.



          7     Treatment of farm wetlands, that was treated



          8     differently.



          9                  Anyway, there were just all kinds of



         10     technical reasons that they admitted that the



         11     validity of comparing 1997 and 2000 -- or '94 and



         12     2007 wasn't valid.  So here now we use -- in the



         13     very same data, they come out and tell us we're



         14     absolutely losing wetlands, and we've got to do



         15     something about it.  It just goes to basic



         16     credibility.



         17                  So, thank you very much.



         18                  MR. HAYNES:  Thank you.  That's the



         19     last person that indicated they wanted to speak.



         20     And as I said before, to the extent that somebody



         21     had a question mark -- I see a man raising his



         22     hand.



         23                  Why don't you come up here.  State



         24     your name.  How many other people would like to
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          1     speak that didn't speak?  One other response.



          2     Okay.



          3                  I should come to your defense, the



          4     Division of Watershed Stewartship doesn't have



          5     anything to do with wetlands.  That's another --



          6                  MR. COLLINS:  I'm well aware.  I'm



          7     not accusing them of anything.



          8                  MR. KRAMER:  Dan Kramer,



          9     K-r-a-m-e-r.  I got a question.  Can you guys



         10     hear me back there without the microphone?  Can



         11     you actually hear me without the microphone?  I



         12     figured you could, because I got a big mouth.



         13     And I love my big mouth, because everybody, if



         14     you can't hear me, I'll make sure you hear me.



         15                  I want to know one thing.  This



         16     piece of garbage, and I will call it garbage, how



         17     many small businesses will never get off the



         18     ground?  I'm going to be one of them.



         19                  Why?  Because I own four acres of



         20     commercial land.  And I've got to kiss



         21     everybody's chuck, from DNREC to DelDOT to the



         22     Sussex County Council and everybody down the



         23     pike, to get off the ground.



         24                  If I'm going to spend all that kind
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          1     of money, I might as well just pack it up and



          2     leave it sit there.  It's just as valuable.  I



          3     might as well take that money and put it in the



          4     bank, which is paying about 1 percent, or



          5     three-quarters of a percent.  I might as well



          6     make just as much money, because it's going to



          7     cost me too much money to get off the ground,



          8     before it's ever -- and it's going to be years



          9     for me to pay it off.



         10                  And as far as cleaning up the Inland



         11     Bays, the best way to do that is the people that



         12     live there ought to just move out.  And guess



         13     what?  It would clean up itself.



         14                  Thank you.



         15                  MR. HAYNES:  Thank you.  Sir.



         16                  MR. LARDNER:  Ring Lardner.  Good



         17     evening, Ring Lardner, professional engineer.



         18     Last name L-a-r-d-n-e-r, with Davis, Bowen &



         19     Friedel.



         20                  I had the pleasure of sitting on the



         21     subcommittee and working with the staff of DNREC.



         22     For all that they have done, I have raised some



         23     concerns to them before.



         24                  Some things I wanted to put onto the
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          1     public comment is the concern that we have, at



          2     least in the design community, is how do the



          3     regulations mesh with the local land use agencies



          4     such as DelDOT roadway requirements, curb and



          5     gutter, with other land use agencies, how they



          6     deal with stormwater management, open space and



          7     buffers.



          8                  And they don't all work well



          9     together, so that is a concern we have right now



         10     going into these new regulations.  That's



         11     something we need to look at, working with those



         12     local land use agencies in order for those all to



         13     work together.  Thank you.



         14                  MR. HAYNES:  Okay.  Thank you.



         15     Anybody else who would like to speak?  Seeing no



         16     response, I'd like to thank you all for coming.



         17     And I will address the request for -- there was a



         18     30-day extension for the public comment period,



         19     that would be written comments, and a 60-day



         20     request.  Does the Department have any position?



         21     Are you opposed to any extension?



         22                  MR. GREER:  No.



         23                  MR. HAYNES:  They're being



         24     non-committal.  Putting it all on me.  I'm not
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          1     going to get to this, I know, for at least 30



          2     days, so I think that's a reasonable request, and



          3     I'll grant the 30-day extension for written



          4     comments.  That should be sent, preferably by



          5     electronic, to Eileen Webb.  She was the contact



          6     person in the notice.



          7                  Again, thank you all for coming.



          8                  (Hearing concluded at 8:02 p.m.)
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32=                  MR. HAYNES:  Good evening.  Can

33=     everybody hear me?

34=                  UNIDENTIFIED SPEAKER:  Yes, sir.

35=                  MR. HAYNES:  This is the time and

36=     the place for a public hearing on the proposed

37=     regulations that will revise the Delaware

38=     sediment and stormwater regulations.

39=                  My name is Robert Haynes.  I have

40=     been assigned to preside over this public

41=     hearing, and to prepare a report of

42=     recommendations for the Secretary of the

43=     Department, Collin O'Mara, who will make the

44=     final decision.

45=                  A couple of housekeeping matters.

46=     There's a sign-in sheet when you entered the

47=     room.  If you're speaking, I do want you to sign

48=     in to the sign-in sheet, and I will take the

49=     speakers in the order they sign in, with a couple

50=     of exceptions that we'll get to.

51=                  Also, I'd ask that you come up here

52=     and use the microphone, which I think works.  And

53=     the reason for that is the court reporter over

54=     here is making a verbatim transcript, and she can

55=     only take down one speaker at a time.  So we

fmt=pb

56=     can't have a dialogue from the audience of

57=     unidentified speakers.  That's why we're doing

58=     this.

59=                  The other housekeeping matter is if

60=     you have a cell phone or other electronic device,

61=     please put it on silent.  And if you do want to

62=     talk, please exit the hearing room before

63=     speaking.  That's just a courtesy for the public

64=     speakers.

65=                  The agenda for tonight is the

66=     Department program that developed these proposed

67=     regulations will be making a presentation, and

68=     after that, I will take the public speakers in

69=     the order they signed in, as I indicated earlier.

70=                  As part of your public comments, you

71=     can ask questions of the Department

72=     representatives that are here, or you can just

73=     make comments to the changes in regulations.  You

74=     can say you support them or you don't support

75=     them.  To the extent you want to adopt somebody

76=     else's comments, you can do that, as well.

77=                  As time allows, I will entertain

78=     comments from people who did not sign in.  I will

79=     wait to see how many people signed in before I
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80=     will determine if I need to allocate time from

81=     the time we have for this hearing tonight.

82=                  With that, I'll turn it over to --

83=     who is going to be leading off?  Why don't you

84=     introduce yourself, and anybody else on your

85=     team.

86=                  MR. GREER:  Okay.  Thank you, Bob.

87=     I'm Randy Greer.  I'm an engineer with the

88=     sediment stormwater program.  Elaine Webb, one of

89=     our other engineers, will be assisting me in the

90=     presentation tonight.

91=                  Can everybody see the screen okay?

92=                  UNIDENTIFIED SPEAKER:  You need to

93=     speak up.

94=                  UNIDENTIFIED SPEAKER:  The

95=     difficulty is with the overhead --

96=                  MR. GREER:  Is that better?

97=                  UNIDENTIFIED SPEAKER:  With the

98=     ventilation system on, people in the back have a

99=     harder time hearing than up front.

100=                  MR. GREER:  Is everybody going to be

101=     able to hear me?

102=                  MR. HAYNES:  Can you hear back

103=     there?
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104=                  UNIDENTIFIED SPEAKER:  It's fine.

105=                  MR. HAYNES:  Do a test.  Test.

106=                  MR. GREER:  Hello.  Test, test.

107=                  UNIDENTIFIED SPEAKER:  It's fine.

108=                  MR. GREER:  Okay.  As Bob indicated,

109=     we're going to do a presentation that pretty much

110=     hits the highlights of the regulation.

111=                  Obviously, these are complex

112=     regulations, so we're going to do the overview.

113=     If you want to really know the details, you'll

114=     probably have to go into the documents

115=     themselves, and there will be an open period for

116=     comments, which the hearing officer will

117=     determine.

118=                  Just a little bit of background.  We

119=     actually had our first regulatory advisory

120=     committee back in 2007, so we've been at this for

121=     quite a while.  But the reason we're here, why

122=     we're doing this actually goes back a little bit

123=     further.

124=                  In fact, we need to go back to

125=     September 15th of 2003.  That was the date that

126=     Tropical Storm Henri hit the state, and it caused

127=     quite a bit of property damage.  Luckily, there
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128=     wasn't any loss of life in this one, but the

129=     community of Glenville was particularly hard hit.

130=                  In fact, New Castle County had,

131=     within like a year and a half, three major storm

132=     events that caused wide spread damage.  171 homes

133=     had to be purchased, and the combination of State

134=     and County governments spent over 34 million in

135=     two years to rectify storm damage from those

136=     three storms.

137=                  As a result of that, Governor Minner

138=     at that time issued her Executive Order Number

139=     62, which formed a task force to look at surface

140=     water management issues throughout the state.

141=                  They had a charge to look at a

142=     number of issues, to try to develop a statewide

143=     more comprehensive approach to both drainage and

144=     stormwater management issues.

145=                  The task force was made up of local

146=     government officials, legislators.  Home builders

147=     association was represented.  So it had quite a

148=     diverse membership.  And they issued their report

149=     on April 1 of 2005.

150=                  Some of the information contained in

151=     the background of that report was a discussion
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152=     that the current stormwater regulations do not

153=     adequately address volume management, and there

154=     should be an increased emphasis on recharge and

155=     infiltration of stormwater.

156=                  It also stated that the 21st Century

157=     fund that is, currently and then, used to help

158=     rectify some of these drainage problems is not

159=     sufficient to meet the long-term needs identified

160=     by watershed evaluations and long-term planning.

161=                  So, the hope was that the outcome of

162=     this task force would provide the basis for the

163=     next iteration of future surface water management

164=     policies, regulatory changes, and long-term

165=     solutions to drainage and float control

166=     throughout the state.

167=                  And then, less than -- well, it was

168=     a little over a year, I guess in June of 2006 --

169=     some of you are from the Seaford area and may

170=     remember the major storm that hit that area.  A

171=     lot of damage in that area, a lot of flooding.

172=     There were dangers with the Williams Dam

173=     potentially washing out.  Fortunately it did not.

174=                  But it pretty much wreaked havoc

175=     throughout that area, so it's a reminder that
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176=     these storms don't always just hit in the

177=     northern Piedmont part of the state.  They can

178=     hit anywhere throughout the state.

179=                  So, to answer the question why is

180=     DNREC doing this?  Well, the short answer was

181=     because we were directed to.  But actually, a

182=     better answer is that the task force for surface

183=     water management identified some legitimate

184=     public health, safety, and welfare concerns

185=     associated with drainage and stormwater

186=     management.  They came up with some specific

187=     recommendations for improvement.  And our draft

188=     stormwater regulations are an attempt by the

189=     Department to address a lot of those concerns

190=     through the regulatory process.

191=                  Now, the recommendations in the task

192=     force document were kind of far-reaching.  They

193=     didn't just make recommendations to our program,

194=     but there were some specific to the drainage and

195=     stormwater section.  Recommendation number 2

196=     stated that a new process and response procedure

197=     for addressing citizen complaints should be

198=     developed.

199=                  So, out of that came our stormwater
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200=     hotline, a phone number that citizens can call.

201=     We do keep a database of all the calls that come

202=     in.  That system went live in August of 2007, and

203=     we currently have over 4500 drainage complaints

204=     in that database right now.

205=                  Now, I don't want to imply that

206=     every one of those, you know, is associated with

207=     drainage from a particular development or some

208=     other specific issue like that, but certainly, a

209=     large part of these are related to those types of

210=     issues.

211=                  Recommendation 10B stated that a

212=     quality improvement process should be implemented

213=     within the sediment stormwater program to improve

214=     the plan review process, to make it more

215=     efficient.

216=                  The Department went through, or our

217=     program actually went through this value stream

218=     mapping process.  We were the second program in

219=     DNREC to go through that.  We brought in our

220=     partners and other agencies to assist us through

221=     the delegation process and the plan review

222=     process, and we did have some outside consultants

223=     as well.
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224=                  And that -- they helped us develop

225=     this future state, as it's called, which is

226=     basically where we want to go.  A lot of the

227=     recommendations in the proposed regulations came

228=     out of this process for the plan review process.

229=                  19A was a recommendation to do

230=     detailed watershed studies, managed by DNREC

231=     under a consultation with the Surface Water

232=     Advisory Council.  We did receive some seed money

233=     in the first year, after the task force was --

234=     report came out, to fund three studies.  We have

235=     one in each county.

236=                  Appoquinimink was the first one, and

237=     then about a year later we got funding to do

238=     Murder Kill and a portion of the Nanticoke above

239=     Williams Dam that was hit so hard during that

240=     summer flood of 2006.

241=                  Recommendation 25 stated that

242=     aquifer recharge should be considered as part of

243=     the design, construction, operation, and

244=     maintenance of stormwater facilities.

245=                  Now, if you look at our BMP toolbox

246=     we had back in the first iteration of the

247=     regulations in the '90s, it was pretty small.
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248=     Basically consisted of ponds, and infiltration

249=     basins and trenches.

250=                  Then in the mid-2000s, we added our

251=     green technology BMPs, consisting of

252=     bioretention, biofiltration and filter strips.

253=                  And as we move forward, we need to

254=     expand our toolbox.  So we're at the Craftsman

255=     Professional toolbox size now with our

256=     post-construction stormwater BMPs.  Under these

257=     proposed technical documents, we have 16 general

258=     categories of BMPs.  There are variants within

259=     each of these categories, so there are now a

260=     total of 41 different options with BMPs that can

261=     be used for meeting these regulations.

262=                  But the overarching recommendation

263=     was number 9, which basically said the design and

264=     engineering standards at the State level should

265=     be strengthened through a revision to the

266=     sediment and stormwater regulation.  So that's

267=     what most of this effort has been aimed at.  The

268=     minimum standards should address volume

269=     management.

270=                  The process itself, oversight was

271=     provided by a regulatory advisory committee, in
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272=     accordance with our sediment stormwater law,

273=     chapter 40.

274=                  We did develop six subcommittees

275=     that looked at some specific issues related to

276=     the proposed revisions.  Members of that

277=     regulatory advisory committee were the regulated

278=     community, local jurisdictions, several of the

279=     divisions within DNREC, home builders, league

280=     local governments.  So again, quite a diverse

281=     constituency represented.

282=                  We also brought on some consultants

283=     to help us develop the regulations and provide us

284=     with some technical support.  The Center for

285=     Watershed Protection has assisted us in this

286=     process.  They're nationally known in the

287=     stormwater field.  Horsley Witten Group also

288=     assisted us, as well as JMT.

289=                  Just some of the numbers.  We had a

290=     total of eight RAC meetings over the course of

291=     that five years.  There were 37 subcommittee

292=     meetings.  The technical subcommittee alone had

293=     20 meetings.  By the time we wrapped this process

294=     up, we were up to 223 interested parties on the

295=     contact list.
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296=                  We took over 700 comments in the

297=     course of that five years.  You can see the

298=     breakout here.  Most of them came from our

299=     delegated agencies.  Consultants were pretty

300=     close.  And then, you know, the home builders,

301=     DNREC, private individuals made up the

302=     difference.

303=                  We have tracked these in a database,

304=     and in most cases, the commenter got a direct

305=     response, indicating what the response was from

306=     the Department.

307=                  So, again, we started this in 2005.

308=     We've gone through three drafts, based on

309=     comments we've received.  Going into basically

310=     the seventh year here, so despite some

311=     reservations by some, we think it's time to land

312=     this plane, and that's why we're here tonight.

313=                  I'm going to turn it over to Elaine,

314=     who will give you a little bit more background on

315=     the regulars themselves.

316=                  MS. WEBB:  Good evening.  Can you

317=     hear me?

318=                  UNIDENTIFIED SPEAKER:  Yes.

319=                  MS. WEBB:  I'm Elaine Webb.  I'm
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320=     also an engineer with the sediment and stormwater

321=     program, and I'm going to give an overview of --

322=     I went backwards.  I'm going to give an overview

323=     of what we have proposed in the regulations and

324=     the regulation revisions.

325=                  First, the 5000 square foot

326=     disturbance threshold that currently exists in

327=     our sediment and stormwater regulations, that

328=     threshold remains.  It has been unchanged in the

329=     proposed revisions, so that's still the

330=     threshold.

331=                  If you disturb 5000 square feet of

332=     land or greater, you're subject to the

333=     regulations.  And you may need to develop a

334=     sediment stormwater plan prior to that land

335=     disturbance.

336=                  We are regulating no new groups of

337=     individuals, so everyone that has been regulated

338=     in the past will continue to be regulated.  There

339=     are modified compliance requirements.

340=                  So, the threshold is unchanged, but

341=     compliance with our post-construction stormwater

342=     management requirements have been changed.

343=                  We built in a delay in the effective
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344=     date into the regulations, and these dates are

345=     just for example.  So, for example, if the

346=     revised regulations are published May 11th, 2012,

347=     there would be a 90-day delay, and the effective

348=     date would be in August.  And that's going to

349=     allow us time to develop training programs.

350=                  We have scheduled with the Center

351=     for Watershed Protection four training programs

352=     to start with in that time, between -- before the

353=     effective date.

354=                  We also have developed some example

355=     plans, which are currently available on our

356=     website.  They were prepared by consultants that

357=     were engaged in this process, so that we have

358=     some examples out there.  We intend to offer a

359=     circuit rider trainer for DURMM version 2, which

360=     is a compliance tool that's been developed to

361=     help consultants in developing these sediment

362=     stormwater plans.

363=                  There's also the ability to develop

364=     some additional training through the Chesapeake

365=     Bay Program Partnership Training Grant, and we're

366=     pursuing that at this time.

367=                  And we do expect to continue to do
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368=     ongoing training throughout the process.  So

369=     after the effective date of the regulations,

370=     that's not when the training stops.  We do intend

371=     to continue to offer training as needed.

372=                  As far as grandfathering, for

373=     projects that are in the review process at the

374=     time that the regulations become effective, those

375=     projects that are in the review process will be

376=     grandfathered.

377=                  We have developed an interim

378=     guidance document, which is also available on our

379=     website, and it lists the starting point, so what

380=     determines whether it's in the review process or

381=     not, which is different by all of our delegated

382=     agencies.

383=                  So, the agent for the particular

384=     agency that would be reviewing your project, if

385=     the project's been submitted, if it has some kind

386=     of submittal requirements, those would need to be

387=     met to be considered grandfathered.  So those

388=     criteria are listed in that interim guidance

389=     document.

390=                  Once those projects are

391=     grandfathered, they would have one year from the
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392=     effective date of the regulations to gain their

393=     sediment stormwater approval under the previous

394=     set of regulations.  They wouldn't be subject to

395=     these proposed regulations.

396=                  For projects that are approved at

397=     the time that the regulations become effective,

398=     the plans will expire three years following that

399=     approval.  And this follows with the current

400=     expiration date that we have on all plans.  So

401=     any sediment and stormwater plan has three years

402=     prior to expiration.

403=                  We have included the condition where

404=     a plan approval may be extended within 90 days of

405=     the expiration date.  So if a project isn't

406=     complete, the plan won't expire if it's extended.

407=                  If construction is ongoing and it

408=     takes more than the second three-year approval

409=     period, the plan may be extended.  As long as the

410=     construction continues, you can continue to

411=     extend that plan under the regulations that were

412=     in place when it was approved.

413=                  If construction never begins on a

414=     project that's approved, we have stated in our

415=     technical document that it will be granted one
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416=     additional three-year approval period.

417=                  Now, during this previous month of

418=     comment period after the regulations were

419=     published, we received comments that our

420=     regulations section 1.3.2.1 was not consistent

421=     with our interim guidance document, and we

422=     recognized that.

423=                  Regulation section 1.3.2.1, we do

424=     intend to update, so that it does allow for that

425=     additional three years of approval period for

426=     projects that haven't commenced construction.

427=                  There are some conditions in our

428=     current regulations where a project would be

429=     exempt, and one of those were for land

430=     disturbances less than 5000 square feet.  Those

431=     would be exempt.  That still remains.

432=                  However, we've included the

433=     condition where if there are incremental

434=     disturbances on a parcel of 5000 square feet over

435=     and over and over, where those disturbances add

436=     up to much greater than 5000 square feet, we

437=     would have the ability to require management of

438=     those areas.  So incremental 5000 square feet

439=     disturbances can be regulated.
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440=                  We have put in our proposed

441=     regulations that any variances would follow the

442=     chapter 60 variance procedure, which is a more

443=     formal variance procedure than what we currently

444=     have in our regulations.

445=                  However, we have offered compliance

446=     options in our proposed regs, such that we don't

447=     believe that variances are going to be necessary

448=     in a lot of cases.

449=                  So, we have eliminated stormwater

450=     waivers, for those of you that are familiar with

451=     our current regulations, where you can get a

452=     stormwater quantity or quality waiver.  Those no

453=     longer exist.  It's instead compliance options.

454=                  So, you comply if you meet that

455=     condition, where maybe it has a tidal discharge,

456=     something like that, if you're used to having a

457=     waiver.  It's no longer a waiver request, it's a

458=     compliance measure.

459=                  We have also included the ability to

460=     provide an offset if you cannot comply with the

461=     resource -- the RPv stands for resource

462=     protection event compliance.

463=                  And one option for compliance with
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464=     the RPv is a fee in lieu, but that's only one

465=     option.  We know we needed to have an option in

466=     place for that offset program as we implemented

467=     the proposed regulations, so the fee in lieu

468=     option is one option that's been developed.

469=                  But there are other options for an

470=     offset, and that may be a banking program,

471=     off-site mitigation.  We're open to any type of

472=     offset that an owner may want to provide to meet

473=     their RPv, if they're unable to meet that for

474=     some reason on the site being constructed.

475=                  Just some other provisions in the

476=     regulations.  Our enforcement section is

477=     unchanged.  We are able to do enforcement under

478=     both the chapter 40 law, which is the sediment

479=     stormwater law, and also chapter 60, which is the

480=     water pollution law.

481=                  And we also have the ability, still,

482=     to delegate our program to local agencies for

483=     implementation.  So that is also unchanged.

484=                  And the stormwater utility section

485=     remains in the sediment stormwater regulations.

486=     Our law gives us the ability, the authority, to

487=     develop utilities, stormwater utilities
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488=     throughout the state.  What we have done in this

489=     version of the regulations is really open that

490=     up.  It's less prescriptive in the regulation to

491=     allow a local program to develop a stormwater

492=     utility that suits their needs.

493=                  More on the technical requirements

494=     in the regulations.  As we looked at the

495=     post-construction stormwater requirements, we

496=     were looking at moving from a peak-based

497=     discharge requirement to a volume-based

498=     management requirement.  We're looking from site

499=     level management to watershed level management of

500=     our stormwater.

501=                  We're looking for compliance

502=     options, instead of prescribing one size fits

503=     all; everybody has to do a pond, you have to do

504=     it this way.  Like Randy said, we have, right

505=     now, 41 different options.  That number could

506=     grow significantly as new technology is

507=     developed.

508=                  We wanted to separate the regulatory

509=     language from our technical requirements, so that

510=     it is easier for us to make changes to those

511=     technical requirements, or evolve as technology
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512=     improves.  Rather than having that in regulatory

513=     language, we have all of that now in our

514=     technical document.  It's more of a living

515=     document that can be updated without going

516=     through a regulatory revision process.

517=                  And we also want to streamline that

518=     plan review and approval process, as was

519=     recommended by the task force.  So, in our

520=     current plan review and approval process, the

521=     regulations don't prescribe the plan review

522=     process.  It's all defined through policy.

523=                  Currently we have a three-step

524=     process, but that's not being implemented at all

525=     delegated agencies in the same way.  In an effort

526=     to streamline the process and make sure that it's

527=     consistent throughout the state, we have defined

528=     the three-step process in the regulations, so

529=     there would be three distinct steps.

530=                  There will be a project application

531=     meeting, a preliminary sediment stormwater plan,

532=     which would be when the stormwater BMPs,

533=     stormwater management strategy's put together,

534=     and then the final sediment stormwater plan would

535=     include all of the construction details, and

fmt=pb

536=     everything necessary to construct the project.

537=                  We also have a condition for

538=     standard plans, and there are projects that would

539=     qualify for a lesser plan.  You wouldn't need to

540=     develop a detailed plan.  And some of those

541=     project types would include individual parcel

542=     construction, like a residential home, minor

543=     linear disturbances, such as utility projects,

544=     tax ditch maintenance, stormwater facility

545=     maintenance for those existing stormwater

546=     facilities, and construction of agricultural

547=     structures.

548=                  But that's not an exhaustive list.

549=     More can be added.  We're open to that, if

550=     there's a certain type of project that is

551=     suitable for a standard plan, we're definitely

552=     open to looking at that.

553=                  And we have developed standard

554=     conditions that control the stormwater during

555=     construction and post-construction for those

556=     standard plans, and all of that's in our

557=     technical document.

558=                  The erosion and sediment control is

559=     the term that has been used in the past for what
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560=     we do during construction.  That's no longer the

561=     terminology that we'll be using.  It's now

562=     construction site stormwater management.  So

563=     we'll be looking at managing stormwater runoff

564=     from that construction site throughout the

565=     construction period.

566=                  In the current regulations, we have

567=     a maximum threshold of 20 acres of disturbance

568=     that's allowed for construction sites.  Our

569=     proposed regs would allow for greater than 20

570=     acres, if you provide an engineered design based

571=     on the two year bare earth condition.

572=                  Our standard details in the Erosion

573=     Sediment Control Handbook, which by the way we

574=     did not change the name of that, those details

575=     are applicable for up to 20 acres of disturbance,

576=     and they don't exceed that.

577=                  So if you were to exceed that 20

578=     acre disturbance, you would need to look at a

579=     compliance plan.  So a project of this size, the

580=     sediment basins would need to be designed for

581=     more than the sediment volume, but more look at

582=     bare earth condition for the two year storm for

583=     the runoff from that type of activity.
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584=                  We also have a section in our

585=     regulations regarding turbid discharges, and

586=     currently it is referencing a best available

587=     technology approach to turbid discharges, which

588=     would mean you're implementing all the practices

589=     that are available to control discharges from

590=     your site during construction.

591=                  There's a lot of buzz in our

592=     community out there that deals with construction

593=     site stormwater, about numeric turbidity limits.

594=     We don't have any limits on our regulations at

595=     the Federal level.  There are none set at this

596=     time, so we would remain with that best available

597=     technology approach until those numeric limits

598=     come down.  And then we're going to have to

599=     adjust to that.

600=                  We also have, in our -- in our

601=     regulations, a notice of completion requirement.

602=     So once a project is completed, you would need to

603=     achieve that final stabilization, which is a 70

604=     percent vegetative cover, or other stabilization

605=     measures to achieve that before the project can

606=     be closed out.

607=                  Moving on to post-construction
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608=     stormwater management, our current regulations,

609=     we have four regulatory storm events.  The water

610=     quality, which is a two-inch rainfall event, the

611=     2, 10, and 100 year.  The 100 year is not

612=     regulated throughout the state, only above the C

613=     & D Canal.

614=                  In our proposed regulations, we are

615=     proposing three regulatory storm events, the 1

616=     year, the 10, and 100 year.  And that flooding

617=     event would be applicable throughout the state,

618=     without regard to different areas.  So, we'd be

619=     looking at 100 year -- at the 100 year storm in

620=     all cases.

621=                  For stormwater quality management,

622=     our current regulations, we're looking at that

623=     two-inch rainfall event, which is about a six

624=     month frequency storm, and our current regs, we

625=     have a preferential hierarchy of BMPs.

626=                  So we look at green technology BMPs

627=     first, as the most preferred method.  If those

628=     can't be implemented for some reason, you would

629=     drop down to a next level.  And the goal there is

630=     an 80 percent reduction in total suspended

631=     solids.
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632=                  Under the proposed regs, we no

633=     longer have that TSS goal.  Our goal is runoff

634=     reduction.  So we're looking to reduce the

635=     runoff, reuse it, infiltrate it, store it, and

636=     implement measures that are going to reduce the

637=     total runoff volume from the site.  And that is

638=     based on the one year storm event, which is a 2.7

639=     inch rainfall.

640=                  Under stormwater quantity

641=     management, again, like I said, it's the --

642=     currently we have the 2, 10, and 100 year above

643=     the canal.  And we look at the pre and

644=     post-development peak discharge runoff conditions

645=     in every case, and you have to mitigate your

646=     post-development runoff back to not exceeding the

647=     pre-development runoff.  And that management

648=     strategy is the same on all sites, regardless of

649=     the volume.

650=                  Our proposed regulations would be

651=     looking at the 10 and 100 year storms, statewide,

652=     and we would only be looking at the

653=     pre-development condition on an as-needed basis.

654=     So that's one area that we spent a lot of time in

655=     review, is establishing a pre-development runoff.
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656=                  In these regulations, we're going to

657=     be looking at a no adverse impact on the

658=     downstream system, so you'd be analyzing the

659=     watershed and looking at how that site discharge

660=     is going to work in that watershed.

661=                  So, you may be exceeding our

662=     pre-development discharge rate, but if it's not

663=     causing an adverse impact in the watershed, that

664=     would be allowable, and you may not need to

665=     construct the storage measures that would be

666=     required on every site under our current

667=     regulations.

668=                  And those management options would

669=     be depending upon what you find when you do that

670=     analysis.  This SAS is our stormwater assessment

671=     study.  This is the stuff that's early in our

672=     process, and we're looking at the watershed

673=     position and different factors that factor into

674=     the amount of runoff that would be seen from a

675=     site.

676=                  So, depending on how you -- that

677=     figures out, that would determine what your

678=     management options could be on the site.

679=                  For construction review, once a plan
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680=     is approved and it goes to construction, we

681=     remain engaged in the process.  We have included

682=     an owner self-inspection requirement in these

683=     regulations.  This mirrors what's in our MPBES

684=     general permit, construction general permit

685=     regulations.  We currently have that in there, so

686=     we are requiring weekly self-inspections by the

687=     owner.

688=                  We also conduct construction

689=     reviews, and that's conducted by sediment and

690=     stormwater program staff, whether it's DNREC

691=     staff or delegated agencies.

692=                  The contractor certification, which

693=     is our blue card certification for contractors,

694=     that requirement remains.  So anyone engaged in

695=     land-disturbing activity is going to be required

696=     to have that certification training and blue card

697=     training.

698=                  And certified construction

699=     reviewers, that whole program will remain.  The

700=     requirement is for sites that have -- that are

701=     greater than 20 acres will need to have a

702=     certified construction reviewer employed on that

703=     site.
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704=                  As far as maintenance goes, once a

705=     project is complete, it's filed that notice of

706=     completion, and we're done inspecting it during

707=     construction.  Maintenance becomes a

708=     responsibility of the owner.  That's the way it

709=     is currently.  It will remain that way, unless an

710=     owner makes some agreement with a municipality or

711=     some other maintenance entity to take on the

712=     maintenance of that facility.

713=                  However, now, as part of the plan

714=     development, we're going to be developing an

715=     operation of maintenance plan, and it's going to

716=     be developed during the plan review, plan

717=     approval process, and then modified at the end of

718=     the process to incorporate the as built

719=     information for those facilities.  So, those

720=     owners will then have a plan that will tell them

721=     how to maintain that facility.

722=                  That's an overview of our

723=     regulations.  We did develop a technical

724=     document.  We said all along that the regulations

725=     are what you need to do.  The technical document

726=     is how you can do that.  How you can comply.

727=                  So we've developed this technical
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728=     document to provide some background information.

729=     It also provides procedures and checklists, our

730=     standards and specifications for

731=     post-construction BMPs, and the erosion and

732=     sediment controls are incorporated into the

733=     technical document, and we have examples in

734=     there, as well.

735=                  The technical document is currently

736=     in a public review process.  We advertised that

737=     in February as well, and we're accepting comments

738=     on the technical document, as well.

739=                  Any future changes to the technical

740=     document will go through a similar public review

741=     process.  So it will be advertised, we'll accept

742=     comments, and -- and adjust accordingly.

743=                  Right now the technical document is

744=     posted on our website.  It's not intended to be

745=     the type of document where you'd have a handbook

746=     printed out, and that's it, because it's just too

747=     much to it.

748=                  It's a document that is interactive.

749=     We have a compliance tool in there that's in

750=     Excel, so you would need to download that to be

751=     able to use that.  It's up on our website, so I
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752=     would encourage you to take a look at that, as

753=     well.

754=                  It's broken down into 5 articles,

755=     which do not follow exactly with the sections of

756=     the regulations, and that's intentional.  So we

757=     have articles based on category, type of

758=     documentation.  Article 1 is program background.

759=                  Article 2 is policies and

760=     procedures.  And that would include information

761=     on fees, our offset program, the delegation of

762=     our program to local agencies.

763=                  Article 3, the plan review and

764=     approval process, is where the bulk of the

765=     technical information is located.  That's where

766=     the plan review process is laid out, all of the

767=     checklists that go along with it, our DURMM

768=     compliance tool, and our standards and specs.

769=                  Article 4 would deal with

770=     construction review and compliance, and that's

771=     where information on our contractor

772=     certification, our CCR program, is located there.

773=                  And article 5, on maintenance.

774=     There's information on how to do maintenance

775=     reviews and also how to conduct maintenance on
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776=     stormwater management facilities.

777=                  Just to highlight, two of the

778=     biggest sections of our technical document are

779=     the Delaware Erosion and Sediment Control

780=     Handbook, and that has been revised, and the

781=     post-construction stormwater BMP standards and

782=     specs.  In the ENS handbook we've added new

783=     details for composite filter logs, for

784=     flocculates, concrete washout, and concrete

785=     mixing operations.  Among some other edits, but

786=     those are the new details.

787=                  And our stormwater,

788=     post-construction stormwater BMP standards and

789=     specs, this is the list of the 16 main categories

790=     of BMPs that we have available.  And like Randy

791=     said, each of these has design variances within

792=     them, which would bring us to a larger number of

793=     BMPs.  Some of these you will be familiar with,

794=     if you have been designing any stormwater

795=     facilities in Delaware.  Others are new.  Things

796=     that we have encouraged, but haven't had a spec

797=     for.  So, there are lots of options for

798=     compliance in the post-construction standards and

799=     specs.
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800=                  I'm going to turn this back over to

801=     Randy now.

802=                  MR. GREER:  Okay.  I did want to

803=     touch a little bit on some of the economic

804=     issues.  I call this next section stormwater

805=     economics 101.  It's pretty basic stuff.  You may

806=     have heard some people who believe in this, what

807=     I call the spring scale theory of regulatory

808=     costs.  That is, DNREC, you're killing me.  Every

809=     time I turn around you're costing me more money.

810=     Just piling it on, piling it on.

811=                  Actually, I think a better analogy

812=     is probably a balanced scale, because a flaw in

813=     that theory is not doing stormwater management

814=     has zero cost.  And we all know that's not true.

815=     It's kind of a balance between private sector

816=     costs and public sector costs.

817=                  So, when we have adequate stormwater

818=     management, those costs are balanced.  If we have

819=     inadequate stormwater management, we start to see

820=     impacts to property due to the stream bank

821=     erosion, water quality degradation, and flooding

822=     during larger storm events.

823=                  So, this starts to dip the scale a
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824=     little bit, where public expenditures are needed

825=     to overcome some of the impacts from not having

826=     provided adequate stormwater management.

827=                  Oh.  I mentioned earlier that we had

828=     commissioned three watershed studies.  The first

829=     was the Appoquinimink.  Folks probably don't

830=     typically think of that as an urbanized

831=     development, but some of the results that came

832=     out of that study are already beginning to show

833=     some of the impacts associated with development

834=     on the watershed.

835=                  There's some segments in that

836=     watershed that are starting to degrade, and most

837=     of the development in that area actually does

838=     have stormwater management provided for them.  So

839=     even under stormwater management conditions,

840=     they're still seeing the problems in that

841=     watershed.

842=                  As a result of that study, the

843=     consultant identified some areas that would be

844=     required to actually do overmanagement, over and

845=     above what our current regulations require, to

846=     try to maintain the current flow conditions in

847=     that watershed.
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848=                  So, this zone B was identified as an

849=     area where the current regulations would not

850=     manage stormwater at an adequate level to prevent

851=     flooding.

852=                  Conversely, area C, since it's so

853=     low in the watershed, could probably get by

854=     without doing stormwater management storage type

855=     practices.  It might make more sense in this area

856=     to just go ahead and release the water and get it

857=     out of the system.  So, this is kind of the basis

858=     for some of the things we're proposing in the new

859=     regulations.  And as Elaine mentioned, moving

860=     from a site-based approach to a watershed based

861=     approach, depending on what the impact is of that

862=     particular site on the watershed.

863=                  So, as these impacts begin to

864=     appear, of course, that's when we start getting a

865=     phone call.  You know, that's the 4500 complaints

866=     that come in, and growing.  So, you know, if you

867=     believe in big government, and you know, money's

868=     not an object, the public sector can address

869=     those kinds of issues.

870=                  But as most of us know, in these

871=     days, most people don't want big government.
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872=     They want smaller government.  So, that creates a

873=     problem.  We don't have enough money to address

874=     these problems, and we have to look at other ways

875=     to try to tip this balance back.

876=                  So, that's really an intent of a lot

877=     of the -- what we're trying to do in the

878=     regulations, is to try to get a balance back

879=     between the private sector costs and the public

880=     sector costs.

881=                  I did want to go over some of the

882=     compliance criteria.  Again, this is an overview.

883=     Really need to get into the technical document to

884=     understand the details on this.  When we issued

885=     the first draft of the regulations, the

886=     requirement was basically to reduce all the

887=     runoff from that new source protection event, the

888=     one year storm.

889=                  However, as we got into looking at

890=     some examples, we saw this was going to present

891=     some problems.  If you have a site that's 55

892=     percent impervious on an A soil, the runoff from

893=     that is about an inch, so that site would have

894=     been required to reduce an inch of runoff.

895=                  However, a site with the same
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896=     impervious area on a C soil generates 1.8 inches

897=     of runoff.  So as proposed in that first draft,

898=     we were requiring sites that had the least

899=     ability to infiltrate, to actually reduce their

900=     runoff by a greater amount than a site that had

901=     better soils to do that.

902=                  So we felt that was -- had some not

903=     only some technical issues, but some equity

904=     issues.  So what the current regulations and how

905=     we've -- these have evolved is that under section

906=     5.2, the runoff from disturbed areas that are in

907=     a wooded or meadow condition need to be reduced

908=     to the equivalent of a wooded condition.

909=                  All other disturbed areas employ

910=     runoff reduction practices to achieve the

911=     equivalent of zero percent effective

912=     imperviousness.  And again, this only applies to

913=     the disturbed area, unlike the current

914=     regulations, where we're looking at the total

915=     site.  If you limit your area of disturbance,

916=     you'll limit the area that needs to have runoff

917=     reduction plans, as well.

918=                  So, if we look at the same two sites

919=     under this revised requirements, for the first
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920=     site on that A soil, again, since basically an A

921=     soil has zero runoff on an open space condition,

922=     they would be required to reduce that inch again.

923=                  However, on the second site, on the

924=     C soil, since they have a lesser ability to

925=     infiltrate runoff, their requirement is only .7

926=     inches, or a 38 percent reduction.  So again,

927=     we're trying to make this both more technically

928=     feasible as well as more equitable.

929=                  I mentioned that if the disturbed

930=     area is woods or meadow in the existing

931=     condition, they need to reduce that down to that

932=     equivalent condition.  So, under this example,

933=     1.8 inches of runoff again on the C soil, they

934=     have to reduce it down to the wooded condition.

935=     So it's a greater reduction now.

936=                  This is the table I put together for

937=     some different combinations of impervious area

938=     and soil types.  Anything in the gray would be

939=     required to reduce an inch or more.  So you can

940=     see, most of these are in the higher impervious

941=     categories.  If you look at typical residential

942=     development, up to about a quarter acre density,

943=     that's somewhere in the neighborhood of 30 to 40
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944=     percent.  So the requirement's half an inch or

945=     less, for most residential areas.

946=                  I mentioned again that we did these

947=     watershed plans.  And in the Murderkill, we

948=     actually looked at that scenario using a zero

949=     percent effective impervious, and what they found

950=     was that it appears to be an effective means for

951=     regulation.  By requiring post-developed

952=     hydrology to mimic the conditions for open space,

953=     flow rates could be reduced in developing

954=     subwatersheds.

955=                  So at least from a modeling

956=     standpoint for what we have been able to

957=     determine, this approach does seem to be a much

958=     more effective method.

959=                  As far as redevelopment, under the

960=     current regulations there is no distinction

961=     between new development and redevelopment.

962=     Redevelopment projects are required to basically

963=     meet the same regulatory requirements.

964=                  We have allowed for some relaxation

965=     of that in the proposed regulations, and

966=     basically, the standard for runoff reduction is

967=     to a 50 percent reduction in the existing
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968=     effective imperviousness.  So, how that would

969=     work is if you had a site that was 70 percent

970=     impervious in the existing condition, runoff from

971=     that site would be about two inches.

972=                  Normally, if this was a new site,

973=     they'd have to reduce that runoff down to 1.1

974=     inches, but under what's proposed, they only have

975=     to take their runoff down to 1.5 inches.  So, a

976=     35 percent reduction, instead of a 70 percent.

977=                  We also made some allowances for

978=     brownfields development.  We know in a lot of

979=     cases, because of the potential contaminants in

980=     the soil profile, using infiltration and recharge

981=     may not be advisable, so there are provisions

982=     that in the case of a brownfields development, if

983=     there is an approved remediation plan, that site

984=     can comply without having to go through all of

985=     the reduction requirements.

986=                  So the flow chart -- I have to show

987=     you at least one flow chart as an engineer here.

988=     I think that's required for all presentations by

989=     an engineer.

990=                  Basically calculate your post runoff

991=     for the one-year storm, employ your runoff

fmt=pb

992=     reduction practices to the maximum extent

993=     practical.  If you meet the minimum, you get to

994=     pass go, basically.  If you're not able to meet

995=     your minimum runoff reduction, then we have an

996=     opportunity to employ treatment practices, and

997=     those treatment practices can give you a credit

998=     towards whatever the offset is.

999=                  So, on the subject of offsets, as

1000=     Elaine said, there's a section in the regulations

1001=     that states that an offset shall be provided for

1002=     the portion of the RPv that does not meet the

1003=     minimum runoff reduction requirements.  I go back

1004=     to my little scale here.  Those offsets can

1005=     include banking, trading, off-site projects, or

1006=     monetary compensation.

1007=                  The monetary compensation option is

1008=     equivalent to the cost to treat runoff volume not

1009=     managed on site, based on construction and

1010=     maintenance costs for bioretention.  Does not

1011=     include site assessment, engineering and design,

1012=     or permit acquisition costs.

1013=                  According to the consultant that we

1014=     had do the analysis, they determined that that

1015=     offset should be equivalent to $23 per cubic
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1016=     foot, for the runoff volume not matched, and this

1017=     would be implemented through our fee in lieu

1018=     proposal.

1019=                  And I put "fee in lieu" in quotes

1020=     here intentionally, because this is not the

1021=     typical fee that -- that most people consider

1022=     when they hear a fee.  So I'll go back to my

1023=     spring scale again, for the spring scale theory.

1024=     Again, this is more like the balance scale theory

1025=     of the fee in lieu option.

1026=                  Again, this is an option.  And under

1027=     that option, a developer can propose to give a

1028=     monetary compensation to a public entity in lieu

1029=     of doing stormwater practices on site.

1030=                  So, you know, we can't forget about

1031=     the in lieu part.  There are cost savings to the

1032=     developer, because they're not doing BMPs on

1033=     site.  So hopefully, if we have the fee set

1034=     right, this would be generally in balance.

1035=                  The overall objectives for the

1036=     offsets, it will be used to mitigate the negative

1037=     impacts associated with urban stormwater runoff

1038=     at the watershed level.  Potential uses should be

1039=     prioritized based on their benefits at the
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1040=     watershed level.

1041=                  Some of the potential offsets that

1042=     could be used, one that comes to mind is pretty

1043=     obvious:  Implement the recommendations of the

1044=     watershed management plans.  Another option might

1045=     be BMP retrofits.

1046=                  Stream restoration projects.  In

1047=     some cases, if a watershed is already impacted,

1048=     you know, doing some incremental BMP may not

1049=     really benefit the watershed as a whole, as much

1050=     as doing some type of restoration project in that

1051=     watershed.

1052=                  Regional facilities might be another

1053=     option.  Volume/nutrient reductions from other

1054=     sources, as a compensation.  And others.  Again,

1055=     this section is written to be very flexible.  We

1056=     will, you know, entertain any and all options

1057=     that are proposed.

1058=                  Just to touch base a little bit on

1059=     the quantity management requirements, we do have

1060=     two options here, as well.  The first option is

1061=     what we call our standards based approach.

1062=                  And this approach, we don't have to

1063=     go through a detailed analysis.  You can
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1064=     basically use the unit discharges that have been

1065=     developed for this option, based on the existing

1066=     land use.

1067=                  Option 2 is more what we've referred

1068=     to as our performance based.  It's closer to what

1069=     we've traditionally done in the past.  The

1070=     standard for this is a no adverse impact.

1071=     Criteria is based on hydrograph timing, channel

1072=     stability, system capacity.  And there are three

1073=     levels of increasing detail of analysis required.

1074=                  Now, the no adverse impact

1075=     definition kind of depends on the level.  So

1076=     under level 1, in order to qualify for no adverse

1077=     impact, the project hydrograph must be less than,

1078=     and occur before the upstream watershed

1079=     hydrograph.

1080=                  At level 2, post-developed peak

1081=     discharge and runoff volume must be no greater

1082=     than pre-developed condition, or, the downstream

1083=     water surface does not increase by more than .1

1084=     feet, and no increase in the area of inundation.

1085=                  Level 3, downstream water surface,

1086=     again, doesn't -- can't increase by more than .1

1087=     feet, and is no increase in the area of
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1088=     inundation.

1089=                  In the end, it's really all about

1090=     sustainability.  Our watershed studies are

1091=     showing that current sediment stormwater

1092=     regulations will not fulfill the goals of the law

1093=     in the long term.

1094=                  We may be able to hold the line for

1095=     some time, but eventually some threshold will be

1096=     reached where we start to see the impacts from

1097=     compounding the effects associated with urban

1098=     development, and the current regulations really

1099=     aren't adequate to address those types of issues.

1100=     The public sector does not have the resources to

1101=     address impacts caused by inadequate stormwater

1102=     management.

1103=                  Mimicking natural watershed

1104=     hydrology through volume management represents

1105=     our best available technology for minimizing

1106=     impacts created by impervious surfaces.

1107=                  And it's doable now.  There are

1108=     plenty of examples.  You can go on the web and

1109=     Google "sustainable development."  You know,

1110=     there's thousands of hits of actual projects

1111=     throughout the country that are taking this
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1112=     approach.

1113=                  And actually, I was just on the

1114=     National Home Builders site today.  They have

1115=     some very good links on their own site there,

1116=     with a whole toolbox of basically these very

1117=     types of practices.

1118=                  So, with that, I'll turn it back

1119=     over to the hearing officer.

1120=                  MR. HAYNES:  Thank you.

1121=                  MR. GREER:  Can you turn the lights

1122=     on, please.

1123=                  MR. HAYNES:  Thank you for that

1124=     presentation.  We have some administrative duties

1125=     to admit into the record.  Could you turn off

1126=     the -- is there a -- turn the projector light

1127=     off?

1128=                  The program has provided me some

1129=     documents that will be part of the administrative

1130=     record, and I'll read them off.  First exhibit,

1131=     we'll mark it as DNREC Exhibit 1, is the proposed

1132=     regulation.  This is 7 Delaware Administrative

1133=     Code 5101, and that's DNREC Exhibit 1.

1134=                  DNREC Exhibit 2 is the technical

1135=     guidance documents.  That's actually a whole
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1136=     bunch of stuff right here.  Lots of light

1137=     reading.

1138=                  DNREC Exhibit 3 is the public

1139=     hearing presentation that was just given, and the

1140=     Power Point.

1141=                  DNREC Exhibit 4 is the start action

1142=     notice number 2006-16, as signed, I believe that

1143=     was by Secretary Hughes.  Right?

1144=                  MS. WEBB:  Yes.

1145=                  MR. HAYNES:  And DNREC Exhibit 5

1146=     will be the regulation revision process

1147=     chronology.

1148=                  DNREC Exhibit 6 will be the

1149=     regulatory advisory committee member agency list.

1150=                  DNREC Exhibit 7 is the regulatory

1151=     flexibility act response.

1152=                  DNREC Exhibit 8 is the guidance

1153=     document.

1154=                  DNREC Exhibit 9 is the June, 2011

1155=     public workshop notice.

1156=                  DNREC Exhibit 10 is the February,

1157=     2012 technical document public notice.

1158=                  DNREC Exhibit 11 is the March, 2012

1159=     public hearing notice.
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1160=                  And DNREC Exhibit 12 is the comments

1161=     received following the publication in the State

1162=     Registrar.  And we have received an e-mail from

1163=     Sally Ford, an e-mail from Michael Herman.  I

1164=     don't know if this is one e-mail.

1165=                  MS. WEBB:  Yes.

1166=                  MR. HAYNES:  Separate?

1167=                  MS. WEBB:  There were three separate

1168=     ones.

1169=                  MR. HAYNES:  Three separate ones.

1170=     An e-mail from Paul Morrill, a fax from Scott's

1171=     Furniture, and a letter from Delaware Association

1172=     of Realtors.

1173=                  And the last one actually requested

1174=     the hearing be kept open for a minimum of 30

1175=     days, I believe.  Yes.  And I will entertain that

1176=     request at the end of the hearing.

1177=                  With that, I'm going to see if there

1178=     are any public officials who would like to be

1179=     introduced and make comments now?  Any public

1180=     elected officials present?  Okay.

1181=                  All right.  I'll see who wanted to

1182=     sign up to speak.  The first person signed up to

1183=     speak is Bill Moyer.  And I'll limit you to one
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1184=     minute.  No.  He's well known.  He used to be a

1185=     former Department employee.  Now he's nice and

1186=     tan and relaxed.

1187=                  Let me just see how many people

1188=     signed up, if I do have to limit time.  I think

1189=     you're good on time.

1190=                  MR. MOYER:  Can everybody hear me

1191=     all right?  No?

1192=                  UNIDENTIFIED SPEAKER:  Turn it on.

1193=                  MR. MOYER:  How's that?

1194=                  UNIDENTIFIED SPEAKER:  Rotate it.

1195=                  UNIDENTIFIED SPEAKER:  The

1196=     microphone needs to be on.

1197=                  MR. MOYER:  Is this better?  Thank

1198=     you, Bob.  My name is Bill Moyer.  I'm speaking

1199=     this evening as the president of the Inland Bays

1200=     Foundation, and on behalf of our board of

1201=     directors and our public members.

1202=                  The board of directors of the Inland

1203=     Bays foundation are as follows:  I'm the

1204=     president.  Ron Wuslich is the president elect,

1205=     Harry Haon is the vice president.  Helen Truitt

1206=     is our Secretary.  Robert Adams is our treasurer.

1207=     Our other board members are Robert Cubbison, Gary
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1208=     Jayne, John Austin, Robert Chin, Carl Mantegna,

1209=     Martha Keller, Doug Parham, William Wickham, and

1210=     Shirley Price.

1211=                  The Inland Bays Foundation is a

1212=     nonprofit environmental advocacy organization

1213=     whose goal is to work diligently and proactively

1214=     toward removing the Inland Bays and their

1215=     tributaries from the State and Federal list of

1216=     impaired waters, and to return them to their once

1217=     fishable and swimmable status.  We appreciate the

1218=     opportunity to present testimony for the public

1219=     hearing, for the public record of this hearing.

1220=                  It has been shown scientifically

1221=     that nutrient-laden stormwater and sediment

1222=     entering the Inland Bays from runoff within the

1223=     watershed is significantly contributing to the

1224=     continuing eutrophication of the Inland Bays,

1225=     thereby reducing the chances that the Inland Bays

1226=     will ever meet the State and Federal water

1227=     quality standards for which they are designated.

1228=                  The Inland Bays of Delaware are

1229=     designated as waters of exceptional recreational

1230=     and ecological significance, or ERES waters,

1231=     which is a classification that should afford the
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1232=     Inland Bays an extra level of protection.

1233=                  After decades of scientific studies,

1234=     and decades of effort, a 2001 State of the Bays

1235=     report published by the Center for the Inland

1236=     Bays indicates that the water quality of the

1237=     Inland Bays remains fair to poor.  That can be

1238=     found on page 61 of that report.

1239=                  The Center for the Inland Bays has

1240=     helped tremendously to raise public awareness of

1241=     the conditions of the bays, and in conducting and

1242=     funding research that has greatly improved our

1243=     ecological understanding of the bays' dynamics.

1244=                  This important role will continue

1245=     under the effective leadership of Chris Bason,

1246=     the newly appointed executive director of the

1247=     Center for the Inland Bays.

1248=                  It is true that progress has been

1249=     made.  However, the Inland Bays will not, quote,

1250=     "heal themselves in time."  And there are, quote,

1251=     "no dramatic improvements in place that are,"

1252=     quote, "working their magic," as stated by the

1253=     Positive Growth Alliance in The News Journal

1254=     article published on January 9th, 2012.

1255=                  It is blatantly absurd to think that
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1256=     the Inland Bays are going to clean themselves up,

1257=     let alone profess this magical theory to the

1258=     public.  If the Positive Growth Alliance's

1259=     assertions were true, it would be the first time

1260=     in the human history that a water body cleaned

1261=     itself up.

1262=                  I would put little or no credibility

1263=     in any testimony presented by the Positive Growth

1264=     Alliance at this or any other public hearing that

1265=     deals with the improvements of the health of the

1266=     Inland Bays or the protection of our environment.

1267=                  I will also suggest that a more

1268=     appropriate name for the Positive Growth Alliance

1269=     would be the Irresponsible Growth Alliance.  They

1270=     most certainly will continue to oppose any

1271=     attempts to improve the very asset that attracts

1272=     so many people to eastern Sussex County.

1273=                  Improvements in the current

1274=     situation are clearly needed.  The proposed

1275=     regulations will assist in achieving the ERES

1276=     standard.  The Inland Bays Foundation strongly

1277=     supports the implementation of the sediment and

1278=     stormwater regulations, and we refuse to wait for

1279=     any type of miracle to happen, as stated by the
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1280=     Positive Growth Alliance.

1281=                  Our specific comments are as

1282=     follows:  Number 1.  Section 1.3.1 should include

1283=     the Wetlands Act, 7 Delaware Code chapter 66, and

1284=     the Subaqueous Lands Act, 7 Delaware Code chapter

1285=     72.

1286=                  Number 2.  Section 1.4.3 should list

1287=     examples of other State and Federal sediment and

1288=     erosion control and stormwater management laws

1289=     that are applicable.

1290=                  Number 3.  Section 1.7.3 should

1291=     state that no offset requirements be allowed

1292=     until such time as the Department formally adopts

1293=     the procedures referenced in this subsection.

1294=                  Number 4.  Section 6.5.6.2 should

1295=     require that a set of as-built plans be submitted

1296=     as part of the post-construction verification.

1297=                  Number 5.  Section 7.3.  The Inland

1298=     Bays Foundation is concerned that the Department

1299=     and/or designated agencies may not have adequate

1300=     staff to conduct maintenance reviews.  This

1301=     section should require that each permittee submit

1302=     an annual maintenance report to the Department

1303=     and/or designated agency.
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1304=                  Number 6.  The Inland Bays

1305=     Foundation is concerned with the amount of

1306=     impervious surfaces in the forms of roads,

1307=     rooftops and parking lots, which are being

1308=     constructed within the three Inland Bays

1309=     watersheds.

1310=                  Scientific studies indicate that

1311=     when the total impervious surface area of a

1312=     watershed exceeds 10 percent, as it does in

1313=     Rehoboth Bay, 10.5 percent, as it does in the

1314=     Little Assawoman Bay, or 10.2 percent, as it does

1315=     in the Indian River Bay, then significantly

1316=     impact the water quality and resultant bacteria

1317=     and chemical contaminants.

1318=                  The percent of impervious surface

1319=     must, at worst, not exceed 10 percent of a

1320=     watershed.  Therefore, in some instances,

1321=     existing impervious surfaces may have to be

1322=     removed, or allowed to remain only as an offset,

1323=     in developing offset requirements relative to

1324=     section -- to subsection 1.7.3.

1325=                  Again, I thank you for the

1326=     opportunity to comment on these proposed

1327=     regulations.
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1328=                  MR. HAYNES:  Do you want to make

1329=     your written presentation as an exhibit?  We'll

1330=     mark this as the Inland Bays Foundation, Inc.,

1331=     Exhibit 1.

1332=                  The next person signed up to speak

1333=     is Derek Strine.  Derek, I apologize in advance

1334=     if I mispronounce your name.

1335=                  MR. STRINE:  Derek Strine,

1336=     S-t-r-i-n-e, 1685 South State Street in Dover,

1337=     19901.

1338=                  UNIDENTIFIED SPEAKER:  Take the

1339=     microphone, put it to your mouth.  Thank you.

1340=                  MR. HAYNES:  There's also seats up

1341=     here, if you'd like to move up.

1342=                  MR. STRINE:  I'm going to address

1343=     just one of the areas.  It's actually from

1344=     current -- the current Department's own

1345=     consulting engineers, as opposed to a report from

1346=     11 or 12 years ago.

1347=                  On the brownfields redevelopment, I

1348=     believe the Department's own consulting engineers

1349=     showed that a project on Kirkwood Highway and

1350=     Route 7 was not built -- was not feasible under

1351=     these proposed regulations.
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1352=                  That causes me great concern.  I own

1353=     a number of properties in all three counties,

1354=     including some areas that are likely to be

1355=     redeveloped, and to take a, in that instance on

1356=     Kirkwood Highway, a gas station and a Steak and

1357=     Ale and expect that on a corner of Kirkwood

1358=     Highway, with 40 or 50,000 cars a day, it should

1359=     be scraped clean and turned to grass is probably

1360=     not in the best interests of the State.

1361=                  Certainly not of the land owners in

1362=     that particular piece.  And is in direct conflict

1363=     with what I believe is former Governor Minner's

1364=     goals of keeping development in areas that are

1365=     appropriate, and are already -- appropriate, and

1366=     have adequate infrastructure.

1367=                  To say it's better to go to a farm

1368=     field with some class A soils and build a -- a

1369=     bank, and leave an abandoned gas station in place

1370=     to rot and turn into grass is probably not the

1371=     intent of the Governor in her directions to the

1372=     Department, and certainly should not be a goal of

1373=     the regulations.

1374=                  I also would like to point out that

1375=     it's in conflict with all three counties' land
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1376=     use focuses to keep development in the areas with

1377=     appropriate infrastructure already in existence

1378=     or planned.  And by hamstringing redevelopment of

1379=     brownfields, it's really doing a disservice for

1380=     this generation and the generations to come.

1381=                  The cost benefit analysis needs to

1382=     be calculated on a -- a real numbers type

1383=     reality, as opposed to something plucked from the

1384=     air, $23 per cubic foot, particularly when,

1385=     within the same regulations, they say that site

1386=     is not doable.

1387=                  So, the brownfields is a specific

1388=     example that has -- causes me grave concerns, and

1389=     I would hope the Department takes a very hard

1390=     look before they move forward with the proposal.

1391=                  MR. HAYNES:  Thank you.  And the

1392=     next person signed up to speak was Harry Hahn.

1393=     H-a-o-n.

1394=                  MR. HAON:  Good evening.  My name is

1395=     Harry Haon.  That rhymes with rayon, but I answer

1396=     to almost anything.  And I'm here as an officer

1397=     of the Inland Bays Foundation and the Sierra Club

1398=     of Southern Delaware.

1399=                  And I commend DNREC for the
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1400=     thoroughness of this proposed regulation, but

1401=     unfortunately, there is one significant missing

1402=     piece.  And that is stormwater and sediment

1403=     control on farmland in the Inland Bays watershed.

1404=                  Early in the proposed regulation,

1405=     it's made clear that farmland is exempted.  And

1406=     this is particularly troublesome when it is

1407=     recognized that chicken litter used as fertilizer

1408=     contains high concentrations of nitrogen and

1409=     phosphorous nutrients, and is allowed to be

1410=     deposited right up to the edge of the bays, their

1411=     tributaries, and wetlands.

1412=                  In this situation, steps should be

1413=     taken to significantly reduce the amount of

1414=     nutrient pollution of the Inland Bays that are

1415=     washed in by stormwater.

1416=                  There are regulations that primarily

1417=     address the land around chicken houses and litter

1418=     storage piles, but does not cover the land at the

1419=     edge of waterways.

1420=                  We therefore recommend that

1421=     regulations similar to these for residential and

1422=     commercial development must be enacted for

1423=     farmland to reduce pollution of the Inland Bays.
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1424=                  Thank you.

1425=                  MR. HAYNES:  Thank you.  Did you

1426=     want your statement marked?  I'll mark it as --

1427=                  MR. HAON:  Do you need more than

1428=     one?

1429=                  MR. HAYNES:  -- as Haon Exhibit 1.

1430=     The next person signed up to speak is Mike Karia.

1431=                  MR. KARIA:  My name is Mike Karia,

1432=     and I'm the executive director of American

1433=     Council of Engineering Companies of Delaware.

1434=                  UNIDENTIFIED SPEAKER:  Microphone.

1435=                  UNIDENTIFIED SPEAKER:  Can't hear

1436=     you.

1437=                  MR. KARIA:  Oh.  I thought I was

1438=     speaking loud.  So, my name is Mike Karia, and

1439=     I'm the executive director of American Council of

1440=     Engineering Companies of Delaware.  We are an

1441=     association of engineering companies located and

1442=     working in -- in Delaware.

1443=                  We have a written -- written

1444=     document, three page letter to be made part of

1445=     your exhibit.  But we would like to read two

1446=     paragraphs from this for your information.

1447=                  One, that the American Council of
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1448=     Engineering Companies of Delaware, ACEC Delaware,

1449=     commends the staff of DNREC for their very

1450=     comprehensive approach to the revisions of

1451=     regulations.  Not only that their approach is

1452=     comprehensive, but DNREC's staff has conducted

1453=     this reasoned process in a very transparent

1454=     fashion, and by giving the opportunity to the

1455=     professionals and the public input the last four

1456=     years.  And this is unprecedented in the history

1457=     of the state of Delaware, so we commend you and

1458=     we thank you for that.

1459=                  We have one request, and we have so

1460=     many technical -- technical points, which we have

1461=     given for the public records.  That because there

1462=     is uncertainty surrounding the increasing

1463=     construction cost associated with the new

1464=     regulations, and it requires further study.

1465=                  And therefore, in our opinion, the

1466=     implementation of the regulations should be

1467=     delayed for one year, till we study the cost of

1468=     implementation on the private industry, on the

1469=     developers, and the -- and the private people.

1470=                  And that, with that request, we have

1471=     given you the technical points, and what have
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1472=     you.  Thank you very much.

1473=                  MR. HAYNES:  Thank you.  We'll make

1474=     that written comments ACEC Exhibit 1.  The next

1475=     person signed up to speak is Rich LaPointe.  And

1476=     why don't you spell your name for the reporter,

1477=     too.

1478=                  MR. LaPOINTE:  L-a-P-o-i-n-t-e.  I'm

1479=     Rich LaPointe.  I'm a Public Works Director for

1480=     the City of Newark, and here on behalf of the

1481=     City.  I kind of wished I would have taken

1482=     stormwater economics 101 before I came here.  In

1483=     fact, I think I might ask Professor Greer to give

1484=     me some private mentoring to help me better

1485=     understand this theory there.

1486=                  But be that as may, the City of

1487=     Newark is very concerned about the economic

1488=     impact that the 50 percent reduction in the

1489=     effective imperviousness for redevelopment will

1490=     have.

1491=                  Newark is primarily built out, and

1492=     most of our construction is redevelopment at this

1493=     time.  This requirement could effectively

1494=     discourage redevelopment, and have a significant

1495=     impact on revenues generated that supplement our
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1496=     tax and electric revenues.

1497=                  The cost of meeting the 50 percent

1498=     reduction in the effective imperviousness, along

1499=     with the increased volumes to be managed, will be

1500=     more expensive to achieve in Newark, where clay

1501=     soils are predominant, in comparison to south of

1502=     the canal, where sandy soil is more prevalent.

1503=                  It is recommended that the percent

1504=     reduction in effective imperviousness be revised

1505=     to a range of 20 percent to 50 percent, depending

1506=     on the hydrological soil groups.  This will help

1507=     to lessen the economic impact in Newark and New

1508=     Castle County, and may cause more consistent

1509=     costs of scale.

1510=                  Thank you.

1511=                  MR. HAYNES:  Do you want your

1512=     written statement entered in?  Do you want it as

1513=     the City of Newark's exhibit?

1514=                  MR. LaPOINTE:  Yes.

1515=                  MR. HAYNES:  Exhibit 1.  Very good.

1516=     Thank you.  The next person signed up to speak is

1517=     Fred Fortunato.

1518=                  MR. FORTUNATO:  Hi, I am Fred

1519=     Fortunato, and F-r-e-d F-o-r-t-u-n-a-t-o.  I'm
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1520=     here on behalf of the Home Builders Association

1521=     of Delaware.  Home Builders Association is made

1522=     up of 350 companies throughout the state of

1523=     Delaware.  We are all small businesses, and we've

1524=     all, most of us are family-owned, and have been

1525=     doing business in the state for generations.

1526=                  I have submitted a letter from the

1527=     home builders with all our comments on here, so

1528=     I'm not going to read them all.  But we do

1529=     recognize that clean water quality standards are

1530=     important in our community.  Our members do their

1531=     best to build and develop according to the most

1532=     up-to-date local regulations in place.

1533=                  We're very concerned, because the

1534=     new regulations have not been properly evaluated

1535=     for the economic impact on our communities.

1536=     These regulations not only affect residential

1537=     development, but commercial development, as well

1538=     as many small and large businesses that want to

1539=     expand to come to the state of Delaware.  They

1540=     also do not encourage redevelopment.

1541=                  The proposed regs have the potential

1542=     to significantly increase design costs and

1543=     subsequent construction costs with the project.
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1544=     It appears that the up front, front end design

1545=     costs, costs for approval can be particularly

1546=     high, increasing the risk and making it harder

1547=     for the small guy to engage in their products, or

1548=     small businesses.

1549=                  I think it's important, and

1550=     actually, it was said perfectly earlier by the

1551=     gentleman with DNREC, as far as achieving a

1552=     balance of private costs versus the public costs.

1553=     And I think what we've learned and seen -- I'm

1554=     not an engineer, so I can't go into the detail as

1555=     far as the soils and all that kind of stuff, but

1556=     everything we've heard is that these regs will

1557=     cost more to businesses to develop sites, to

1558=     expand the business, the repair shop, whatever.

1559=     It's going to cost more money, and there needs to

1560=     be a balance with that to protect the land and

1561=     clean water.

1562=                  But what you need for a balance, in

1563=     order to make that evaluation, you need to be

1564=     able to evaluate the costs.  And quite honestly,

1565=     I -- as far as we've seen, that has not been

1566=     done.  The true costs, the hard costs associated

1567=     with this, the design costs, as well as the

fmt=pb

1568=     economic costs for businesses, whether the

1569=     projects are viable or not anymore, that needs to

1570=     be the done.  You need to have all those numbers

1571=     to make that scale equal out, and so that the

1572=     appropriate decisions can be made between, you

1573=     know, the political parties involved.

1574=                  So, it's because of that that we are

1575=     asking that the -- these regulations be delayed

1576=     for a year, so we can study that.

1577=                  A couple of other items.  In

1578=     particular, the grandfathering provisions, I know

1579=     some information was presented tonight that I had

1580=     not seen before, about the guidance, interim

1581=     guidance documents.  We need to study that,

1582=     because the grandfathering is real important.

1583=                  If you own a piece of ground and

1584=     your project goes out of compliance, and you need

1585=     to restart later on, you're going to lose yield.

1586=     You're not going to be able to expand your car

1587=     dealership as much, and now you got a problem

1588=     with your bank.  And that's a big issue for

1589=     anybody right now.

1590=                  So, and there was also mention about

1591=     if you have a project being reviewed and it's not
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1592=     approved yet, that you have a year to get that

1593=     approved.  Unfortunately, a lot of our -- some of

1594=     our municipalities take up to three years to get

1595=     a project reviewed and approved.  So you know, we

1596=     got a request in, a six year no extension, as far

1597=     as getting plans approved and an extension, and

1598=     that's in a letter.

1599=                  Oh.  And another item on the -- with

1600=     the grandfathering is just a better definition of

1601=     what defines a cease of construction for three

1602=     years.  Because you have projects partially under

1603=     way, where two-thirds of the streets are in, but

1604=     you're building houses.  So what actually

1605=     defines?  If you're not putting roads in, is that

1606=     a cease of construction?  We need a little

1607=     direction on that.

1608=                  Another concern we have is, kind of

1609=     stepping back and looking at a lot of initiatives

1610=     that are going on, is that you know, this

1611=     certainly is a big issue with stormwater

1612=     management, but DNREC and EPA have other

1613=     initiatives out there, that you know, we're

1614=     looking at, and we're hearing and we're involved

1615=     with the best we can.
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1616=                  Sea level rise, flood plain

1617=     drainage, Chesapeake Bay WIPs, and I just saw

1618=     something on wetland preservations.  A lot of

1619=     these may or may not be intertwined and affect

1620=     each other as far as what you do and what all the

1621=     costs are.

1622=                  So you know, I would -- balancing

1623=     costs, I think we need to look at all of these

1624=     variables and all of these programs that DNREC is

1625=     launching right now, and what the overall, the

1626=     true costs are going to be.

1627=                  The increased costs of a project,

1628=     you know, can be devastating to businesses in

1629=     Delaware.  Right now, as you all know, home

1630=     buildings, as well as a lot of other businesses,

1631=     are hurting.

1632=                  Increased costs will be devastating

1633=     to many companies, and you know, it's not going

1634=     to bring new companies to the state.  Simple as

1635=     that.  And the guys that are still in business

1636=     out there are going to have a hard time trying to

1637=     keep projects going when they're trying to stay

1638=     in business.

1639=                  So we need to be very careful about
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1640=     this, and we are requesting that the regulations

1641=     be delayed until a full economic effect of all

1642=     the proposed regulations can be evaluated.

1643=                  Thank you.

1644=                  MR. HAYNES:  Thank you.  We'll mark

1645=     your written document as HBA Exhibit 1.  The next

1646=     person signed up to speak is Scott Kidner.

1647=                  MR. KIDNER:  Good evening.  Scott

1648=     Kidner, K-i-d-n-e-r, on behalf of the Delaware

1649=     Association of Realtors.  The hearing officer has

1650=     already received our letter requesting a minimum

1651=     of 30-day -- 30-day extension of the comment

1652=     period.

1653=                  With that, I want to certainly thank

1654=     the team here in front of us for a lot of effort.

1655=     I understand it's been five years of effort and

1656=     hearing and meetings.  Just as a personal note, I

1657=     spent seven years working on the landlord/tenant

1658=     code.  Seven years, with all the groups involved.

1659=     So, we're just beginning the process, I might

1660=     add.

1661=                  A couple of points.  First, because

1662=     of the nature of this document, and the

1663=     regulation is now been promulgated in its final
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1664=     form, we do believe a 30-day period is

1665=     reasonable, and will not detract from water

1666=     quality in the slightest.

1667=                  Two, you've heard a great deal of

1668=     information about cost benefit analysis.

1669=     Definitely needs to be done, given the complexity

1670=     of the document before you.  Not only that.

1671=                  The world in which we are operating

1672=     has dramatically changed.  When we started this

1673=     five years ago, or when you guys said seven years

1674=     when John started all of this, the world is very,

1675=     very different.  The rate of conversion of land

1676=     has -- well, look at the building permit numbers.

1677=     There isn't any.

1678=                  Three.  The grandfathering.  I would

1679=     offer and submit, we'll have additional comments

1680=     from the realtors here shortly, but

1681=     grandfathering.  Anybody who's got a plan in the

1682=     system now gets grandfathered.  Even with a

1683=     one-year, potentially a three-year, these things

1684=     slip.  You're in the system, you've already got

1685=     it in.  That should be your grandfathering time

1686=     hat.

1687=                  Additionally, under 4.5.3,
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1688=     additional soil testing, there was some concern,

1689=     an issue about -- when you're setting up your

1690=     sediment fences and the like, why you all would

1691=     look at additional soil testing.

1692=                  We know that if you're looking at

1693=     additional soil testing, that can involve

1694=     additional requirements or changes in your

1695=     stormwater plan.  So I ask you guys to take a

1696=     look at that.

1697=                  And certainly, one of the biggest

1698=     issues out there is the bonding, on 3.11.1.  I

1699=     think there's a little confusion about the

1700=     delegated agency and you all requiring bonding.

1701=                  And the way the language reads, it

1702=     looks as though both you and the delegated

1703=     agency, whether it be the conservation district

1704=     or someone else, could actually require two

1705=     bonds.  You could require one and the delegated

1706=     agency could require one.

1707=                  So again, technical issue, but I

1708=     think it needs some clarification.  We will have

1709=     some additional comments.  Hopefully we'll be

1710=     given the 30-day extension, and provide those

1711=     comments and some others as the time period ticks
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1712=     away.

1713=                  That concludes my comments.

1714=                  MR. HAYNES:  Thank you.  As to the

1715=     extension, I said I will get to it at the end.

1716=     To the extent that somebody wants -- has a

1717=     different one, then I'll -- basically we'll talk

1718=     about it at the end.

1719=                  MR. NEWLIN:  Thank you, sir.

1720=                  MR. HAYNES:  Making you stay to the

1721=     end.  That was my intent, right?  Next person

1722=     signed up to speak was P. Morrill, M-o-r-r-i-l-l.

1723=                  MR. MORRILL:  My name is Paul

1724=     Morrill.  I'm the executive director of the

1725=     Committee of 100.  Last name is spelled

1726=     M-o-r-r-i-l-l.

1727=                  Committee of 100 was founded in

1728=     1967.  It's a nonprofit business association

1729=     whose mission is to promote responsible economic

1730=     development in Delaware.  We have been an active

1731=     participant in this regulatory process, and we're

1732=     glad to be here tonight.

1733=                  I'll paraphrase parts of this, and

1734=     hope that the entire statement will be entered

1735=     into the record.  The Committee of 100 believes

fmt=pb

1736=     there are too many unanswered questions about the

1737=     cost and impact of the proposed revisions to the

1738=     Delaware sediment and stormwater regulations for

1739=     us to be able to support their immediate

1740=     promulgation.  We know projects will cost more

1741=     under these regulations.  We don't know how much

1742=     more.

1743=                  We believe this uncertainty about

1744=     the effect of the revisions might -- that it

1745=     might have on project economics will have a

1746=     chilling effect on development decisions in

1747=     general, and on redevelopment projects in

1748=     particular, as the one gentleman already has

1749=     mentioned.

1750=                  The state of the economy is such

1751=     that more uncertainty is the last thing that

1752=     Delaware employers and prospective employers

1753=     need.

1754=                  The Committee of 100 recommends that

1755=     the effective date of the revisions be delayed

1756=     for up to a year while DNREC and the regulated

1757=     community work together in a focused effort to

1758=     understand the effects of the regulations on

1759=     actual projects, and how they might be mitigated.
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1760=     We stand ready to actively assist in that effort,

1761=     as we have participated in the regulatory process

1762=     to date.

1763=                  The proposed regulations are not

1764=     without merit.  There are environmental

1765=     advantages to basing stormwater management on

1766=     volume control rather than peak discharge.  I've

1767=     been to your class, Randy.

1768=                  There are environmental and business

1769=     advantages to planning stormwater impacts on

1770=     watershed basis, instead rather than on a

1771=     site-by-site basis.

1772=                  Over time, implementing runoff

1773=     reduction practices can lessen drainage flooding

1774=     impacts and reduce stream bank erosion.

1775=     Provisions in the regulations for offsets and fee

1776=     in lieu create opportunities for off-site

1777=     pollution reduction practices that may be more

1778=     economical, as well as more effective, than

1779=     on-site facilities.

1780=                  It is also important to note that

1781=     the regulations contain no TMDLs, and that APA

1782=     has indicated that it accepts compliance with

1783=     Delaware's proposed runoff reduction requirements
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1784=     as satisfying the Chesapeake Bay pollution

1785=     reduction allocation to development within that

1786=     watershed.

1787=                  The question I ask at every public

1788=     hearing, the critical question remains, at what

1789=     cost do these advantages come?

1790=                  The division of watershed

1791=     stewardship is to be commended for the extensive

1792=     open process that resulted in the proposed

1793=     revisions.

1794=                  Prompted in part by a request by the

1795=     Committee of 100 for a test of the DURMM 2 model,

1796=     the division funded a design analysis of four

1797=     land development projects by consulting

1798=     engineers.  And that's been talked about, I won't

1799=     repeat that.

1800=                  The interesting thing, the results

1801=     were instructive in getting an understanding of

1802=     the significance changes in the design process

1803=     itself, which is going to result from the new

1804=     regulations, and how that would affect how the

1805=     engineering community does its job, and how it

1806=     would add to costs up front, at least initially.

1807=                  The exercise also indicated that the
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1808=     runoff reduction requirements could need -- could

1809=     be met with existing BMPs.  What it did not do,

1810=     and what we have to do, is get a clear

1811=     understanding of how much the size and number of

1812=     those BMPs would increase, and what the costs

1813=     would be to construct them.

1814=                  It is that critical knowledge gap

1815=     which has created uncertainty in the development

1816=     community, and is a reason why we are

1817=     recommending an intensive effort to complete

1818=     those studies, or other more representative

1819=     projects, prior to implementing the new

1820=     regulations.

1821=                  In addition to cost issues, we have

1822=     concerns about the planned review process and the

1823=     length of time it takes to get approvals.  We

1824=     were particularly concerned that DelDOT has been

1825=     added to the list of sign-offs needed prior to

1826=     the initial stormwater planning meeting.

1827=                  Time limits, reasonable time limits

1828=     must be placed on the plan approval process.  In

1829=     our opinion, DelDOT and the delegated agencies

1830=     should be required to enter into MOUs with DNREC

1831=     committing to reasonable review schedules that
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1832=     are then enforced.

1833=                  We recognize that the private sector

1834=     shares some responsibility for the length of time

1835=     that the reviews take, and we would welcome the

1836=     opportunity to work with the Department on ways

1837=     to make that process more transparent and

1838=     accountable, but most of all, faster.

1839=                  And I would add that the Markell

1840=     administration has stated that one of its goals

1841=     is to reduce the time needed for regulatory

1842=     reviews, and we think this fits in with that

1843=     initiative.

1844=                  We have brought to the attention of

1845=     the division that the sunset provisions in the

1846=     regulations conflict with those in the technical

1847=     document, and others have talked about that, and

1848=     I think that is being worked on.

1849=                  I would say for the record that the

1850=     Committee of 100 believes that the simplest way

1851=     to solve the issue is just to allow any plans

1852=     that either have been approved previously or are

1853=     actively under review to go to construction in

1854=     five years, within five years after the adoption

1855=     of regulations, or their record plans that have
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1856=     been sunsetted by the local jurisdiction,

1857=     whichever is shorter.

1858=                  Finally, we are especially concerned

1859=     about redevelopment projects under the proposed

1860=     regulations.  These are often tight urban sites

1861=     with a high percentage of impervious surfaces,

1862=     and can be challenging and/or expensive for

1863=     runoff reduction practices, as Rich mentioned,

1864=     from Newark.

1865=                  We must not make it more expensive

1866=     or more difficult to do redevelopment projects,

1867=     or they won't happen.  Instead, we will push

1868=     development pressures to greenfields,

1869=     contributing to more sprawl.

1870=                  The proposed regulations do make

1871=     some provision for redevelopment projects, but we

1872=     must be prepared to adjust the requirements

1873=     further, if necessary, whether it's a range of

1874=     imperviousness, such as Rich mentioned, or

1875=     something else.

1876=                  We should be flexible in that

1877=     regard.  We should be prepared, for example, to

1878=     accept a lower fee in lieu, if that's required to

1879=     make redevelopment work, and we must be liberal

fmt=pb

1880=     in how we determine which watersheds are eligible

1881=     for offsets for a particular project.

1882=                  When dealing with redevelopment, the

1883=     sites within an impaired watershed, we should be

1884=     willing to accept some improvement over current

1885=     conditions, and not demand overnight perfection.

1886=                  Thank you for the opportunity to

1887=     comment on the proposed regulations, and we look

1888=     forward to working with the Department on

1889=     improving them.

1890=                  MR. HAYNES:  Thank you.  We'll make

1891=     your written statement Committee of 100 Exhibit

1892=     1.

1893=                  And the next person to sign up to

1894=     speak is Kurt Brown.  Kurt Brown.  Oh.

1895=                  MR. BROWN:  How we doing?  My name's

1896=     Kurt Brown.  I live on Concord Pond, and these

1897=     are the headlines of the newspaper the day after

1898=     the flood of 2006.  And I know you can't read

1899=     them from out there, but you can see, these

1900=     headlines say that "Separate Agencies Control

1901=     Dams.  Delaware Flood Planning Exposes Holes."

1902=                  This is the problem, and this bill

1903=     does not address this problem.  What happened in
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1904=     2006 is, behind my pond is Fleetwood Pond.

1905=     Fleetwood is owned by DelDOT.  My pond is owned

1906=     by DNREC, or they believe they own it.  They

1907=     don't actually own it.  They only own the parking

1908=     lot.

1909=                  And what happened is at 3:00 in the

1910=     morning, when flood warnings went out, DelDOT

1911=     opened their flood gates.  DNREC didn't show up

1912=     until 10:30 the next morning.  So of course my

1913=     property got flooded, everybody else's got

1914=     flooded.  Williams Pond and Hearns Pond were the

1915=     same situation in Seaford.

1916=                  Williams Pond was almost lost,

1917=     because DelDOT opened their flood gates at 3:00

1918=     in the morning when the warnings went out.  DNREC

1919=     didn't show up till the next day, and of course,

1920=     Hearns Pond got wiped out, Williams Pond almost

1921=     got wiped out.

1922=                  What I'm trying to do is make the

1923=     control of spillways consistent.  It should be

1924=     one agency.  DelDOT's been doing it for a hundred

1925=     years, and they have been doing a great job of

1926=     it.

1927=                  DNREC, their solution to this -- I
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1928=     met with Secretary Hughes back when this flooding

1929=     occurred.  Their solution was let's coordinate

1930=     efforts.  I said great.  We're going to

1931=     coordinate these dam openings.  DelDOT and DNREC

1932=     are going to open their ponds at the same time.

1933=                  Well, the Veteran's Day storm came

1934=     along, and DelDOT was forced not to open its

1935=     flood gates.  It could not open its flood gates

1936=     until the Division of Fish and Wildlife showed up

1937=     at Concord Bridge to open their flood gates.

1938=     Well, they don't work on Veteran's Day.  They

1939=     didn't show up until the next day.

1940=                  We lost Old Hearns Bridge.  That's

1941=     $150,000 down the drain.  And it's been happening

1942=     everywhere.  Hearns Pond, Abbotts Ponds, Craigs

1943=     Mill.  You look around at any pond owned by the

1944=     Division of Fish and Wildlife and their spillways

1945=     are falling apart.

1946=                  The reason this is happening, folks,

1947=     I found out on Concord Pond, what happened is

1948=     back in the '70s and '80s, our Secretaries came

1949=     in, and they bought a whole bunch of -- what they

1950=     did is people signed petitions, and the Division

1951=     of Fish and Wildlife said, hey, we get 100
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1952=     percent of people together on a pond, and you all

1953=     sign a petition, we'll make it a wildlife refuge.

1954=     They found out that as soon as the next owner

1955=     came along, they couldn't do that.

1956=                  So, instead what they did, on

1957=     Concord Pond specifically, is they bought a

1958=     parcel of land and they labeled it.  They changed

1959=     the name from Concord Mill property to Concord

1960=     Pond.  It has no water rights.

1961=                  They only own the parking lot, but

1962=     they've taken over the spillway, they claim that

1963=     they own the spillway, they are now maintaining

1964=     the spillway.

1965=                  We lost one of the flood gates, and

1966=     they replaced it with another flood gate, and

1967=     flood gate was supposed to be marine grade

1968=     lumber.  Of course, they don't have the

1969=     experience, and they replaced it with a piece of

1970=     treated lumber.  That's not going to last very

1971=     long.

1972=                  Anyway, my point is that there

1973=     should be one agency controlling our spillways,

1974=     dams, and ponds.  This makes it consistent with

1975=     State law.
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1976=                  In 2004, Governor Minner made all

1977=     state ponds a wildlife refuge.  Those owned by

1978=     the Division of Fish and Wildlife are at a

1979=     disadvantage, as we saw with Williams Pond and

1980=     Hearns Pond.  Williams Pond, owned by DelDOT, was

1981=     eligible to draw from the general fund to repair

1982=     their spillway.

1983=                  Hearns Pond, owned by the Division

1984=     of Fish and Wildlife, was not.  They have to go

1985=     through Division of Fish and Wildlife budget.

1986=     And the Division of Fish and Wildlife does not

1987=     have the budget to maintain these spillways, for

1988=     one thing.  They're not maintaining Concord at

1989=     all.  The fisherman that died going over the

1990=     spillway at Concord, he came to rest in a pile of

1991=     debris, a whole bunch of boards at the bottom of

1992=     the spillway.  That debris is still there,

1993=     waiting for the next victim.

1994=                  Why he died is because he went over

1995=     a spillway and he got thrown down onto 150 pound

1996=     boulders.  If it had been properly maintained,

1997=     that spillway would have had a smooth transition.

1998=     There's supposed to be 5, 10, 15, 25 pound riprap

1999=     around the spillway.  It's called a tumbling dam,
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2000=     because stones tumble from the dam, and they

2001=     occur naturally.

2002=                  They're not maintaining the Division

2003=     of Fish and Wildlife's ponds, spillways.  I've

2004=     tried to get an answer from them.  Frank Piorko,

2005=     at a recent meeting in Seaford firehall, stated

2006=     to everybody in that meeting that a dam safety

2007=     inspection was done for Concord back in 2008, and

2008=     he promised to get it to me.  That never

2009=     happened.  It's never been done.

2010=                  The engineer for the Division of

2011=     Fish and Wildlife, David Twing, states that they

2012=     don't know who owns the dam and spillway.  At

2013=     least he's being honest about it.

2014=                  Again, my point is that the Division

2015=     of Fish and Wildlife -- we should make our ponds

2016=     consistent.  Look at this list.  This is a list

2017=     provided by DNREC of owners of ponds, State-owned

2018=     ponds.  And they've got three owners in some

2019=     places.  DelDOT, DNREC, and some -- some other

2020=     agencies in here that own our spillways.  When in

2021=     reality, they don't.  You can only have one owner

2022=     of a spillway.  You own the gate, the dam, and

2023=     the water rights, and that's it.
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2024=                  I'll make this short.  This is the

2025=     end.  Thank you very much for your time.  Again,

2026=     there should be one agency during an emergency

2027=     controlling our spillways.  Thank you.

2028=                  MR. HAYNES:  Thank you.  I do want

2029=     to clarify, there is a nexus between flooding and

2030=     this proposed regulation, but what you're saying

2031=     is really not directly on this regulation, which

2032=     is the soil disturbance activity, that may cause

2033=     flooding.

2034=                  So I understand what you're saying,

2035=     and your point was really pointed to a lot of

2036=     people that are in this room that work for the

2037=     Department, so you served your cause well by

2038=     saying that.

2039=                  MR. BROWN:  Thank you.

2040=                  MR. HAYNES:  Thank you.  And the

2041=     next person signed up, and actually the last

2042=     person to indicate they wanted to speak, there

2043=     were a number of question marks, and I think we

2044=     have time to hear people after this person is

2045=     Rich Collins.

2046=                  MR. COLLINS:  Thank you.  I'm from

2047=     that very unreliable organization, the Positive
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2048=     Growth alliance.  I am the executive director,

2049=     Richard Collins.  Before I forget, I would like

2050=     to ask, I'm going to ask for a 60-day period of

2051=     time for a written comment period.

2052=                  I brought here an analysis -- well,

2053=     let's speak to credibility real quick, because if

2054=     I have no credibility then I shouldn't speak at

2055=     all.  I just want to point out that the Chancery

2056=     Court of Delaware agreed that our arguments had

2057=     credibility when they threw out SRA maps created

2058=     by DNREC due to not being legally created.

2059=                  I'd also like to point out that both

2060=     the Chancery Court of Delaware and the Supreme

2061=     Court of Delaware thought we had credibility, our

2062=     arguments, when they ruled against DNREC buffers.

2063=     And I'd also like to point out that we had

2064=     agreed -- you know, I didn't agree with it, but

2065=     the coalition that was negotiating with DNREC

2066=     about buffers had agreed to a 50-foot buffer,

2067=     against my advice, and the Center for the Inland

2068=     Bays chose to blow that agreement up.  So, you

2069=     could have had buffers for about three years now.

2070=                  Okay.  Getting back to the subject

2071=     at hand.  First of all, this country is suffering
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2072=     a major loss of economic freedom.  Just in the

2073=     last year or so, according to the Heritage

2074=     Foundation, we've declined from number 6 to 10th

2075=     in the world.  We are no longer in the top tier

2076=     of mostly free nations.  We're in the next lower

2077=     category.

2078=                  I've got here a business

2079=     friendliness of the states analysis.  This one is

2080=     from the Small Business and Entrepreneurship

2081=     Council.  Delaware is rated 21st of the states.

2082=                  Then I have one from the Business

2083=     Network, CNBC.  Delaware is rated 42nd among the

2084=     states for top states for business in 2010.  I

2085=     believe that Delaware is declining in that

2086=     rating, and in large part because of regulations

2087=     like this.

2088=                  Now, one of the major features of

2089=     the stormwater regs has to do with a fee in lieu.

2090=     Because DNREC says that some property will not be

2091=     able to be developed, so they've made an option

2092=     for allowing people to pay money instead.

2093=                  And I have been told by some

2094=     experts, I am not one, but I have been told that

2095=     that fee can be extremely high, on the order of 8

fmt=pb

2096=     to $10,000 per acre.

2097=                  Now, the problem is that in 1990,

2098=     the Supreme Court of Delaware issued an opinion,

2099=     requested by the Governor, on whether DNREC could

2100=     raise or create fees on their own.  And they

2101=     ruled unanimously that DNREC could not do that.

2102=     And in fact, that it would require a three-fifths

2103=     vote of the General Assembly.

2104=                  Now if that's the case -- and you

2105=     know, I'm not an attorney, but it's pretty plain

2106=     to me, I think you're going to have to go to the

2107=     General Assembly.  That brings about a severe

2108=     problem, because assuming that, you know, that

2109=     you're not able to get three-fifths vote of the

2110=     General Assembly, and maybe that's possible.

2111=                  But I have here a copy of the

2112=     Regulatory Flexibility Act for this regulation.

2113=     I can't find it anywhere on the DNREC website, so

2114=     we had to go to some of our other sources.  There

2115=     are a number of reasons why I do not believe this

2116=     analysis is adequate, but I'll hit the biggest

2117=     one first.

2118=                  It compares the new regs and how --

2119=     first of all, for those who don't know,

fmt=pb

2120=     regulatory flexibility requires an analysis to

2121=     see if new regulations are going to harm more --

2122=     harm small business, and then if some mitigation

2123=     should be developed with the regulation.  Okay?

2124=                  Most of this analysis says that it

2125=     doesn't do that, and that no mitigation is

2126=     necessary.  But they compared it to the last regs

2127=     in 2005, and there was no analysis done then, and

2128=     it was legally required.

2129=                  As a matter of fact, to the best of

2130=     our knowledge, none of these analyses were done

2131=     until we brought the point up about the buffers.

2132=     Because we found out then this law existed, and

2133=     it hadn't been complied with, as far as we could

2134=     tell, ever.

2135=                  So, we believe on its face, this

2136=     entire analysis is inadequate, because you cannot

2137=     compare something to nothing.

2138=                  All right.  But let's look at the

2139=     internals.  First of all, want to point out that

2140=     this -- this whole effort came about from an

2141=     Executive Order Number 62, in 2005.

2142=                  Well, we all know the economy was

2143=     on -- going up, we thought, like a rocket ship at
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2144=     that time.  Conditions are completely changed

2145=     now.

2146=                  Now some people, and a lot of

2147=     people -- just today, just today, on CNBC, I

2148=     heard new statistics that come out on

2149=     foreclosures.  It's gone up, the rate of

2150=     foreclosure is going up dramatically.  The home

2151=     building industry is showing no signs of recovery

2152=     whatsoever.

2153=                  People are not worried about how

2154=     they're going to meet stormwater.  They're

2155=     wondering how they're going to stay in business

2156=     if things don't get any worse at all.  And this

2157=     makes things worse for them, as they have pointed

2158=     out, several of the speakers prior to me.

2159=                  Now, it says here -- I'm sorry.  I'm

2160=     just going to have to go through this thing.

2161=     Won't take long.

2162=                  It says one point.  The requirement

2163=     to develop a plan has not changed with provisions

2164=     to the Delaware sediment and stormwater

2165=     regulations.  That's not true.  There are

2166=     significant up-front costs that did not exist

2167=     before.
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2168=                  What does that mean?  It means that

2169=     you have to borrow or spend huge amounts of money

2170=     before, A, you know if the local government is

2171=     going to give you permission to build your

2172=     project at all.

2173=                  And B, possibly years before any

2174=     revenue might come in from the building of

2175=     whatever you're trying to build.

2176=                  Okay?  It says with the modified

2177=     requirements, alternative compliance options are

2178=     proposed.  And of course, one of the very major

2179=     ones is the fee in lieu, which I think, first of

2180=     all, involves paying a whole lot more money, and

2181=     second, I don't think is going to fly without

2182=     going to the General Assembly.

2183=                  It says, on page 2, "Initially, the

2184=     cost to develop a plan may increase because of

2185=     the learning curve associated with implementing

2186=     new regulations."Now, I've heard several speakers

2187=     mention increased costs.  None of them said

2188=     anything about a learning curve.  But this flat

2189=     out says it will increase.

2190=                  Let's see here.  Project sites that

2191=     have more restrictions, such as lower
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2192=     permeability soil, high groundwater table, or a

2193=     poor outlet condition, may need to construct

2194=     additional BMPs, that's best management

2195=     practices, in order to meet runoff reduction

2196=     requirements.

2197=                  Well, obviously, if you have to do

2198=     more, you're going to have to spend more.  Let's

2199=     go on to the next page.  It also says additional

2200=     storage must be provided, meaning additional

2201=     water storage.  That, of course, will also be

2202=     more cost.

2203=                  And it even goes on to say, added

2204=     cost to the developer.  Now it says -- and I

2205=     think this is another key point.  The developer

2206=     cost in construction of BMPs on sites.  Having

2207=     restrictions, however, is expected to reduce the

2208=     future public cost to improve drainage

2209=     infrastructure.  I disagree wholeheartedly.

2210=                  First of all, I thought that I heard

2211=     during the process of developing these regs that

2212=     those dam problems, I thought that was very

2213=     interesting.  That was one of the reasons, you

2214=     know, one of the motivations, flooding, big

2215=     uncontrolled flood.  I would argue is it possible
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2216=     that just because DNREC didn't open flood gates,

2217=     that that's why that all occurred.

2218=                  But more importantly, Sussex County,

2219=     Kent County, and for that matter New Castle

2220=     County, at least below the canal, are very rural,

2221=     and development is very isolated.  The governing

2222=     bodies are not -- with few exceptions, other than

2223=     in the towns, which are very small and mostly

2224=     built out, are not allowing any kind of high

2225=     density development.  In addition, the economy

2226=     has brought building of virtually anything to a

2227=     virtual stand still.

2228=                  So, I ask, how can a few isolated,

2229=     disconnected projects, built to a higher

2230=     standard, have a measurable impact on the amount

2231=     of water overall, when the vast, vast majority of

2232=     the landscape surely, in any given year, way more

2233=     than 99 percent of the land would be unaffected.

2234=                  Let's see here.  It does say that

2235=     there are legal and consulting costs are expected

2236=     to remain, and are not expected to be

2237=     significantly affected by the proposed revision

2238=     to the Delaware sediment stormwater regulations.

2239=                  That is not true, because right now,
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2240=     you don't have to do hardly any genuine

2241=     engineering work prior to going to the local

2242=     government.  Under the new regulations, you do.

2243=     And as I pointed out, you may not have any

2244=     opportunity to recoup those costs if you don't

2245=     get approval.

2246=                  There is also interesting language,

2247=     and I'm not an expert on this.  I'll just say

2248=     that it does point out that agricultural

2249=     structures, if the disturbance exceeds one acre,

2250=     requires a detailed plan.  I don't know.  I'm

2251=     going to -- I'm not clear if agriculture is

2252=     brought in when they're not now, or not.

2253=                  One last comment on this report.

2254=     The result of exempting or setting lesser

2255=     standards of compliance for individuals --

2256=     individuals or small businesses is expected to be

2257=     an impact to stormwater quantity and quality.

2258=                  Once again, that hardly seems

2259=     possible, given the isolated, disconnected

2260=     nature, and the very limited numbers that are

2261=     likely to be constructed for probably years to

2262=     come.

2263=                  Now, there's one more thing about
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2264=     credibility of the Department.  And this is not

2265=     of the -- look, nothing I say, ever, is personal,

2266=     and I'm sorry if it's hurtful, I don't mean it to

2267=     be, but I feel that our State is in a crisis.  I

2268=     think our country is in a crisis, and I feel that

2269=     too many people that are in power do not

2270=     understand that.

2271=                  First of all, the method 2, where

2272=     you could be approved by -- well, where you'd

2273=     have to figure out if you had a downstream

2274=     impact.  The definition of that, definition of

2275=     that is extremely loose.

2276=                  One of the big problems that anyone

2277=     trying to comply with these types of mandates

2278=     today is that the person on the regulatory side

2279=     has all the power.  The person who's trying to

2280=     comply has none.

2281=                  And so, you go in -- and I've seen

2282=     it over and over and over.  Under current rules,

2283=     a person is given a plan, they go back in,

2284=     they're told -- or rather, the person presents a

2285=     plan to the Department.  Then they're told well,

2286=     we want you to change some things.  And so they

2287=     go back.  And this can go on for literally

fmt=pb

2288=     months, even years.

2289=                  So now, if the definition of what an

2290=     impact on the downstream owners would be is

2291=     extremely loose, it will give every opportunity

2292=     for dramatic new and increased delays and

2293=     uncertainty on whoever is trying to negotiate

2294=     with the Department.

2295=                  Last thing.  Again, about

2296=     credibility.  Just -- what day was this?  Just

2297=     within the last two or three days, DNREC has put

2298=     out a press release regarding Delaware losing

2299=     valuable wetlands, despite efforts to prevent it.

2300=     And developers and use of land is identified as

2301=     the culprit.  We're apparently still losing, even

2302=     though I see hardly any building going on, we're

2303=     losing all kinds of wetlands.

2304=                  But it's based on reports, according

2305=     to this release, a comparison between 1992 and

2306=     2007 maps.  If you go back to a report from 2007

2307=     by DNREC, they said that, first of all, the two

2308=     maps were done with completely different map

2309=     scales; that 40 percent of the map was estimated,

2310=     because the data wasn't good enough to do

2311=     otherwise.
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2312=                  They gave all kinds of reasons as to

2313=     why there were differences in the number of acres

2314=     of wetlands that had to do with technical reasons

2315=     about misclassification -- let's see -- well, it

2316=     says right here.  Estimating wetland acres for 40

2317=     percent of the state that was not examined.

2318=     Treatment of farm wetlands, that was treated

2319=     differently.

2320=                  Anyway, there were just all kinds of

2321=     technical reasons that they admitted that the

2322=     validity of comparing 1997 and 2000 -- or '94 and

2323=     2007 wasn't valid.  So here now we use -- in the

2324=     very same data, they come out and tell us we're

2325=     absolutely losing wetlands, and we've got to do

2326=     something about it.  It just goes to basic

2327=     credibility.

2328=                  So, thank you very much.

2329=                  MR. HAYNES:  Thank you.  That's the

2330=     last person that indicated they wanted to speak.

2331=     And as I said before, to the extent that somebody

2332=     had a question mark -- I see a man raising his

2333=     hand.

2334=                  Why don't you come up here.  State

2335=     your name.  How many other people would like to

fmt=pb

2336=     speak that didn't speak?  One other response.

2337=     Okay.

2338=                  I should come to your defense, the

2339=     Division of Watershed Stewartship doesn't have

2340=     anything to do with wetlands.  That's another --

2341=                  MR. COLLINS:  I'm well aware.  I'm

2342=     not accusing them of anything.

2343=                  MR. KRAMER:  Dan Kramer,

2344=     K-r-a-m-e-r.  I got a question.  Can you guys

2345=     hear me back there without the microphone?  Can

2346=     you actually hear me without the microphone?  I

2347=     figured you could, because I got a big mouth.

2348=     And I love my big mouth, because everybody, if

2349=     you can't hear me, I'll make sure you hear me.

2350=                  I want to know one thing.  This

2351=     piece of garbage, and I will call it garbage, how

2352=     many small businesses will never get off the

2353=     ground?  I'm going to be one of them.

2354=                  Why?  Because I own four acres of

2355=     commercial land.  And I've got to kiss

2356=     everybody's chuck, from DNREC to DelDOT to the

2357=     Sussex County Council and everybody down the

2358=     pike, to get off the ground.

2359=                  If I'm going to spend all that kind
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2360=     of money, I might as well just pack it up and

2361=     leave it sit there.  It's just as valuable.  I

2362=     might as well take that money and put it in the

2363=     bank, which is paying about 1 percent, or

2364=     three-quarters of a percent.  I might as well

2365=     make just as much money, because it's going to

2366=     cost me too much money to get off the ground,

2367=     before it's ever -- and it's going to be years

2368=     for me to pay it off.

2369=                  And as far as cleaning up the Inland

2370=     Bays, the best way to do that is the people that

2371=     live there ought to just move out.  And guess

2372=     what?  It would clean up itself.

2373=                  Thank you.

2374=                  MR. HAYNES:  Thank you.  Sir.

2375=                  MR. LARDNER:  Ring Lardner.  Good

2376=     evening, Ring Lardner, professional engineer.

2377=     Last name L-a-r-d-n-e-r, with Davis, Bowen &

2378=     Friedel.

2379=                  I had the pleasure of sitting on the

2380=     subcommittee and working with the staff of DNREC.

2381=     For all that they have done, I have raised some

2382=     concerns to them before.

2383=                  Some things I wanted to put onto the
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2384=     public comment is the concern that we have, at

2385=     least in the design community, is how do the

2386=     regulations mesh with the local land use agencies

2387=     such as DelDOT roadway requirements, curb and

2388=     gutter, with other land use agencies, how they

2389=     deal with stormwater management, open space and

2390=     buffers.

2391=                  And they don't all work well

2392=     together, so that is a concern we have right now

2393=     going into these new regulations.  That's

2394=     something we need to look at, working with those

2395=     local land use agencies in order for those all to

2396=     work together.  Thank you.

2397=                  MR. HAYNES:  Okay.  Thank you.

2398=     Anybody else who would like to speak?  Seeing no

2399=     response, I'd like to thank you all for coming.

2400=     And I will address the request for -- there was a

2401=     30-day extension for the public comment period,

2402=     that would be written comments, and a 60-day

2403=     request.  Does the Department have any position?

2404=     Are you opposed to any extension?

2405=                  MR. GREER:  No.

2406=                  MR. HAYNES:  They're being

2407=     non-committal.  Putting it all on me.  I'm not
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2408=     going to get to this, I know, for at least 30

2409=     days, so I think that's a reasonable request, and

2410=     I'll grant the 30-day extension for written

2411=     comments.  That should be sent, preferably by

2412=     electronic, to Eileen Webb.  She was the contact

2413=     person in the notice.

2414=                  Again, thank you all for coming.

2415=                  (Hearing concluded at 8:02 p.m.)
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