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Proposed Revisions to Delaware Sediment and Stormwater Regulations 
Comments Received during Public Comment Period 
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Prepared by: Sally Ford, LandDesign 
Date Submitted: 2/14/12 
Submitted by e-mail (attachment) 
Comments: 
The inability of DNREC to issue a Notice of Completion per the definition found on page 
8 of the regulations will have a  severe economic impact. The definition is as follows: 
 

“Notice of Completion” means a document issued by the 
Department or Delegated Agency at the end of project construction when all 
items and conditions of the approved Sediment and Stormwater Management 
Plan have been satisfied, post construction verification documents demonstrate 
that the stormwater management systems have been constructed in accordance 
with the approved Sediment and Stormwater Management Plan, and final 
stabilization of all disturbed areas on the site has been achieved. 

 
• Standard subdivisions do not have individual homes shown on lots, thus once 

they have completed all roads, utilities, grading, stormwater management and 
stabilization they should qualify for a “Notice of Completion” and termination 
of the NOI.  

o Single lot construction qualifies for the Standard Plan per Appx. 
3.01.1.1 of the Technical Documents. 

o The developer is not going to want to keep the NOI open paying a fee of 
$195 each year, renewing Stormwater Plans every 3 years for a fee (and 
chance that new regulation may require additional revisions) waiting for 
the last home to be built. 

o If “Notice of Completion” and  NOI’s can not happen until the “last” home 
is built, developers will not sell lots to those unable to build immediately 

• young people hoping to build in the future would not be able to buy 
vacant lots 

• middle age people who want a lot for retirement or investors who 
want a piece of land for future prospects would not buy have the 
option of vacant lots 

• This will have a definite impact on sales and the economy. 
 

o  An approved site plan (commercial or residential) which has completed all roads, 
utilities, grading, stormwater management and stabilized all remaining land (only 
building construction remaining),should qualify for a “Notice of Completion” 
and termination of the NOI.  

o If future disturbance is greater then 1 acre per  Appx. 3.01.1.2  of the 
Technical Documents, they would need to file a NOI prior future construction  

o If the amount of impervious is more then the original approved Stormwater 
Plans, then they would need to provide additional stormwater management 
as needed under these new regulations.  
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Comments Received during Public Comment Period 

February 2012 
 
 
 If “Notice of Completion” and  NOI’s can not happen until the “last” building is 
built, there will be even more projects that have started but not builtout, that will 
never be completed. The economy is slow, banks are not lending and homes are not 
selling – few have the money and incentive to continue building.  This policy/regulation 
is really detrimental to the economy of today and of the future. 
 
The $195 annual NOI fee is a revenue generator, because it will be years before 
projects will be able to get their “Notice of Completion”. 
 
 
Prepared by: J. Michael Riemann, Becker Morgan Group 
Date Submitted: 2/21/12 
Submitted by e-mail 
Comments: 
There was some question/confusion as to the grandfathering requirements.  Randy, I thought, mentioned 
that if a project was approved under the old regs, but did not start construction, the developer could 
request for one 3 year extension, even if this was after the adoption of the new regs.  Effectively giving 
the developer six years.  I am not sure the language in the regs reads the same.   
 
 
Prepared by: Paul Morrill, Committee of 100 
Date Submitted: 2/28/12 
Submitted by e-mail 
Comments: 
The proposed regs say this about plans that have been approved, but construction has not 
commenced: 1.3.2.1 Plans approved before the effective date of these regulations where construction 
has not commenced within three years of the plan approval date shall expire. If the earlier plan expires, 
a new plan in compliance with these regulations shall be submitted to the Department or 
Delegated Agency for review and approval before commencement of construction. 
 
The Technical Document, Article 2, 2.02 says this: 
Plans that have been approved prior to the effective date of the regulations where construction has not 
commenced prior to Plan expiration may have the plan approval extended under the requirements of 
the previous regulations for a maximum of one additional three year time period. If construction has not 
commenced following the second three-year approval period, the approved plan will expire and a new 
plan compliant with the current version of the Delaware Sediment and Stormwater Regulations will be 
required to be approved by the Department or Delegated Agency prior to construction beginning on the 
project.  
 
The regs seem to prohibit an extension, while the tech doc appears to allow one 3 year extension.  
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Public Hearing Comments, March 1, 2012 

 

The Committee of 100 

 

 

The Committee of 100 believes there are too many unanswered questions about the cost impact 

of the proposed revisions to the Delaware Sediment and Stormwater Regulations to support their 

immediate promulgation.  We know projects will cost more under these regulations.  We don’t 

know how much more.  We believe this uncertainty about the effect the revisions might have on 

project economics will have a chilling effect on development decisions in general and on 

redevelopment projects in particular.  The state of the economy is such that more uncertainty is 

the last thing Delaware employers - and prospective employers – need.  The Committee of 100 

recommends that the effective date of the revisions be delayed for up to a year, while DNREC 

and the regulated community work together in a focused effort to understand the effects of the 

regulations on actual projects and how they might be mitigated.  We stand ready to actively 

assist in that effort. 

 

The proposed regulations are not without merit.  There are environmental advantages to basing 

stormwater management on volume control rather than peak discharge.  There are environmental 

and business advantages to planning stormwater impacts on a watershed basis, rather than on a 

site by site basis. Over time, implementing runoff reduction practices can lessen drainage 

flooding impacts and reduce stream bank erosion.  Provisions in the regulations for offsets and 

the fee-in-lieu create opportunities for off-site pollution reduction practices that may be more 

economical, as well as more effective, than on-site facilities.  It is also important to note that the 

regulations contain no TMDLs and that EPA has indicated that it accepts compliance with 

Delaware’s proposed runoff reduction requirements as satisfying the Chesapeake Bay pollution 

reduction allocation for development within that watershed.  The critical question remains, at 

what cost do these advantages come? 

 

The Division of Watershed Stewardship is to be commended for the extensive, open process that 

resulted in the proposed revisions.  Prompted in part by a request by The Committee of 100 for a 

test of the DURMMv2 model, the Division funded a design analysis of four land development 

projects by consulting engineers.  The consultants took actual projects with designs approved 

under the current regulations and applied the new requirements to see what changes would be 

required.  The results were instructive in giving an understanding of the significant changes in 

the design process itself and how they would affect the engineering community and add upfront 

costs to projects, at least initially.  The exercise also indicated that the runoff reduction 

requirements could be met with existing BMPs. What it did not do is give a clear understanding 

of how much the size and number of those BMPs would increase and what the cost would be to 

construct them.  It is that critical knowledge gap which has created uncertainty in the 

development community and is the reason why we are recommending an intensive effort to 

complete those studies (or other more representative projects) prior to implementing the new 

regulations.   



 

In addition to cost issues, we have concerns about the plan review process and the length of time 

it takes to get approvals.  We are particularly concerned that DelDOT has been added to the list 

of sign-offs needed prior to the initial stormwater planning meeting.  Time limits must be placed 

on the plan approval process.  In our opinion, DelDOT and the Delegated Agencies should be 

required to enter into MOUs with DNREC committing to reasonable review schedules that are 

then enforced.  We recognize that the private sector shares some of the blame for the revolving 

door reviews and we would welcome the opportunity to work with the Department on ways to 

make the process more transparent and accountable – and faster. 

 

We have brought to the attention of the Division that the Sunset provisions of the regulations 

conflict with those in the Technical Document.  For the record, we believe that approved 

sediment and stormwater plans for projects that are not yet under construction should be 

renewable.  The Technical Document references a three year extension.  However, because of 

the lengthy recession, some approved plans have lapsed, even though the land use jurisdiction’s 

sunset period has not ended.  In the Grandfather provision, plans that are in the review process 

prior to the effective date of the new regulations have one year from that date to be approved.  In 

some jurisdictions, it can take up to three years to go through the approval process.  The 

Grandfather period for sediment and stormwater plans approved under the current regulations 

should be extended to reflect that reality.  To avoid flood of plan renewals in a short time frame 

and a market-distorting glut of construction brought on by regulatory deadlines, we recommend 

that previously approved and pending plans be given five years from the effective date of the 

new regulations to begin construction, unless the record plan has sunsetted previous to that date.  

 

Finally, we are especially concerned about redevelopment projects under the proposed 

regulations.  These are often tight urban sites with a high percentage of impervious surfaces and 

can be challenging and/or expensive for runoff reduction practices.  We must not make it more 

expensive or more difficult to do redevelopment projects or they will not happen.  Instead we 

will push development pressures to greenfields, contributing to more sprawl.  The proposed 

regulations make some provision for redevelopment projects, but we must be prepared to adjust 

the requirements further if necessary.  We should be prepared to accept a lower fee-in-lieu if 

required to make redevelopment work and be liberal in how we determine the watersheds 

eligible for offsets for a particular project.  When dealing with redevelopment of sites within an 

impaired watershed, we should be willing to accept some improvement over current conditions 

and not demand overnight perfection.  

 

Thank you for the opportunity to comment on these proposed regulations.  We look forward to 

working with the Department to resolve the concerns we have raised as quickly as possible. 



 
March 1, 2012 
 
Honorable Colin O’Mara 
Secretary 
Department of Natural Resources and Environmental Control 
89 Kings Highway 
Dover, DE 19901 
 
Re: Sediment & Stormwater Regulation 
 Public Hearing Comments 
 
Dear Mr. O’Mara: 
 
The American Council of Engineering Companies, Delaware Chapter (ACEC-DE) 
appreciates the opportunity to review the proposed changes to the State of Delaware, 
Sediment and Stormwater regulations.  We respectfully submit the following comments 
and questions. 
  
1. DNREC is to be commended on their comprehensive approach to the revisions of the 

Sediment and Stormwater regulations.  DNREC’s development of the revisions has 
been transparent and the opportunity for professional and public input over the past 4 
years is unprecedented in the State of Delaware. 

 
2. It appears that the new regulations will increase protection from the discharge of 

pollutants from stormwater runoff associated with land disturbing activities.  In 
addition, the new regulations’ goal is to better protect streams from bank and bed 
erosion associated with extended bankfull flows.  ACEC-DE supports the goal to 
improve the quality of our waters and efforts to minimize erosion. 

 
3. Under the new regulations, the number and size of stormwater management (SWM) 

facilities will increase to some extent. These increases will result in increased 
engineering and construction costs.  We request that the Department consider the 
potential impact of these increased costs with respect to economic development.  

 
4. The new regulations require more information earlier in the review process; therefore, 

a higher monetary investment for the owner/developer earlier in the plan review 
process will be required.  This early expenditure of funds at the concept level may 
discourage many businesses from considering a project in Delaware. 

 
5. It appears that compliance with the new regulations will be difficult for 

redevelopment sites resulting in a high potential to discourage redevelopment. 
Discouragement of redevelopment is in conflict with most existing land use policies.  
Offsets, if found to be economically feasible, may provide a vehicle for compliance.  
Further, discouragement of redevelopment will lead to more “greenfield” 
development and sprawl. 



 
6. It is unclear if the proposed fee in-lieu cost of $23 per cubic foot of unmanaged 

stormwater runoff is economically feasible.  The new regulations should include 
provisions to negotiate or change this fee, a phase-in price, a project cap, or allow 
trading across watersheds to keep compliance costs feasible. 

 
7. It appears that new residential subdivisions in undeveloped watersheds (green fields) 

will be the least impacted by the new regulations, thereby encouraging development 
in these areas and possibly resulting in sprawl. 

 
8. There has been little discussion regarding the compatibility of the new regulations 

with local land use agencies.  As written, the new regulations appear to be in conflict 
with some local land use code and policies (e.g., reduced impervious area vs. required 
sidewalks, parking, etc).  In addition, with an increase in the size and number of 
SWM facilities, there is a decrease in usable land, particularly in jurisdictions where 
SWM facilities cannot be considered open space.  Flexibility in local agency SWM 
buffer, setback and open space requirements is essential to maintain the practical and 
economic feasibility of development projects. 

 
9. Although there are provisions for TMDL compliance using the DURMM v.2.0 

spreadsheet incorporated in the new regulations, currently there are no TMDL 
requirements.  Clearly, at some point in near the future TMDL compliance for land 
disturbing activities will be a requirement.  It is our understanding that the EPA will 
consider compliance with the new regulations as compliance with Chesapeake Bay 
Watershed TMDLs.  This may be an advantage, however, based on the preliminary 
plan sample projects, it is unclear if a site can meet compliance using the DURMM 
v.2.0 model.   

 
10. Since the EPA has not finalized its effluent limitation guidelines (ELGs) for 

construction sites, there are currently no ELG requirements included in the proposed 
regulations.  However, when EPA established new ELGs, DNREC must follow suit 
and require ELGs for construction sites.  How will ELG requirements be incorporated 
into the new regulations?  We encourage that DNREC consider delaying the 
implementation of the new regulations until the EPA has issued its EGL requirements  

  
11. There is a concern that DelDOT input required in the draft of the proposed 

regulations will result in delays in plan approval.  A  Memorandum of Understanding 
outlining DelDOT’s role, responsibilities and plan review turn-around times should 
be in place before the regulations are promulgated.  We request an explanation of 
why DelDOT’s input on stormwater issues is even necessary on projects that do not 
impact DelDOT stormwater conveyance or management facilities. 

 
12. Uncertainty surrounding the increase in construction costs associated with new 

regulation compliance warrants further study.  Therefore, it is our opinion that that 
promulgation of the regulations should be a delayed for one year to allow adequate 



time to evaluate this economic impact.  Economic evaluations should particularly 
consider cost impacts on redevelopment projects. 

 
13. We believe that approved sediment and stormwater plans for projects that are not yet 

under construction should be renewable.  The Technical Document references a three 
year extension.  However, because of the lengthy recession, some approved plans 
have lapsed, even though the land use jurisdiction’s sunset period has not ended.  In 
the Grandfather provision, plans that are in the review process prior to the effective 
date of the new regulations have one year from that date to be approved.  In some 
jurisdictions, it can take up to three years to go through the approval process.  The 
Grandfather period for sediment and stormwater plans approved under the current 
regulations should be extended to reflect that reality.  To avoid flood of plan renewals 
in a short time frame and a market-distorting glut of construction brought on by 
regulatory deadlines, we recommend that previously approved and pending plans be 
given five years from the effective date of the new regulations to begin construction, 
unless the record plan has sunsetted previous to that date.  

 
14. With respect to grandfathering, we request that DNREC consider a site plan 

grandfathered once a formal preliminary/exploratory plan submittal has been made to 
a local plan review agency, consistent with recent policy developed by DelDOT.  

 
ACEC-Delaware appreciates your consideration of our comments and questions.  Please 
do not hesitate to contact us if you have any questions of if we can assist you in anyway. 
 
Respectfully, 
ACEC – Delaware 
 
 
 
Mike Karia 
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The l"{onorable Collin O'Mara, Secretary
Department of Natural Resource$ and Environmental Control
89 Kings Highway
Dover, DE 19901

Dear Secretary O'Mara:

On behalf of the 3,?00 members of the Delaware Association of REALTORS@ |
respectfully request the hearing record for the Revised Sediment and Stormwater
Regulations and corresponding Technical Document to remain open for at least 30
days"

Given the far reaching impact and highly technical nature of this comprehensive re-write
of the $ediment and $tormwater Regulations, we believe a minirnum of 30 days to
review the final proposal is appropriate"

Thank you for your consideratiort.

President

"Serving Delaware Since 195O"
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LEAGUE OF WOMEN VOTERS OF DELAWARE 

2400 W. 17th Street, Clash Wing, Room 1 Lower Level 
Wilmington, DE  19806-1311 

 
March 20, 2012 
 
 
 
TO:        ELAINE WEBB, SEDIMENT & STORMWATER PROGRAM 
 
FROM:  CAROL JONES, PRESIDENT LWVDE 
       PAT TODD, CHAIR, NATURAL RESOURCES 
 
RE:         PROPOSED SEDIMENT AND STORMWATER REGULATIONS 
 
Thank you for this opportunity to comment on the proposed Sediment and Stormwater 
Regulations.  The League commends the Soil and Conservation Division for its tenacity for 
the last seven  years in promulgating regulations that will meet the present and future 
needs of Delaware residents.  The League wholeheartedly supports these new regulations 
and support without delay. 
 
As more areas in Delaware are affected by sea  level  rise and more turbulent storms and 
winds bringing additional concentrated rainfall, it is all the more important that strict 
Sediment and Stormwater Regulations be put in place.  While some may balk at the so 
called higher costs that the regs might require, in the long run, money will be saved by the 
State and residents if construction is done properly and does not have to be continually 
redone.  
 
We suggest that the DNREC Sediment and Stormwater Program might do well to 
investigate the system set up by the Brownfields Remediation Program to streamline the 
process that plans follow.  This helps all those involved know just how long each section of 
the plan will take.  With a concise schedule, developers, owners of land, construction 
companies and state personnel have better opportunity to prepare and usually, to save 
money. 
 
Thank you. 
 
 
.cc Collin O’mara   



 
Delaware Center for the Inland Bays 
39375 Inlet Road 
Rehoboth Beach, DE 19971 
March 25, 2012 
 

 
 
Elaine Z. Webb, P.E. 
DNREC Sediment and Stormwater Program 
89 Kings Highway  
Dover, DE 19901 
 
RE: Proposed Revisions to Sediment & Stormwater Regulations 
 
Dear Elaine: 
 
I am writing on behalf of the Center for the Inland Bays to support the proposed revisions to DNREC’s 
Sediment and Stormwater Regulations.  The revisions will serve to reduce the volume, and thus the erosive 
power, of stormwater carried to streams.  This will reduce the potential for flood damage, preserve the 
natural capacity of streams to mitigate pollutants, and reduce the amount of nutrients and sediments 
conveyed to surface waters.   
 
These revisions will be of significant importance to the watersheds of the Inland Bays, which experienced a 
57% increase in developed lands from 1992 to 2007.  Two of these watersheds now exceed 10% impervious 
cover, a threshold often cited as the point where the effects of land development begin to degrade surface 
water quality.  After decades of restoration efforts, the Inland Bays continue to demonstrate fair to poor 
water quality, and many of their tributaries remain severely degraded by excess nutrient pollution caused in 
part by urban runoff.  These revisions implement the Inland Bays Comprehensive Conservation and 
Management Plan by helping to achieve the Total Maximum Daily Loads for the Inland Bays and by requiring 
Environmentally Sensitive Development.           
 
The Center would also like to comment on one section of the proposed revisions in particular.  The offset 
provision for applicants who cannot fully meet the resource protection event criteria provides flexibility to 
meet stormwater management goals.  However, this provision requires a strict monitoring and enforcement 
component to ensure that offsets are properly implemented.  The Center encourages the Department to take 
every step necessary to ensure that where applicants can meet resource protection event criteria on site, 
they do so.  We also encourage the Department to continually scrutinize the monetary compensation rate to 
ensure that the full costs of planning, designing, implementing, monitoring, and maintaining offset projects 
be borne by the applicant seeking the offset.  The often hidden costs of formulating and successfully 
administering such a program, if not properly accounted for, could increase the public costs of the program 
and reduce its potential for success. 
 
Sincerely, 
 
 
 
Chris Bason 
Executive Director   
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Elaine Webb
DNREC Sediment & Stormwater Program
89 Kings Higfrway
Dover, DE 19901

Dear Ms. Webb

Re: Regulation No. 5101 Sediment and Stormwater Regulations & Technical
Document

I support Delaware's proposed Sediment and Stormwater Regulations and
Technical Document.

It is important that we take full advantage of the updated science, technologies
and experiences that have been used to inform your regulatory proposal.

Focusing on reducing the volume of polluted runofi on protecting drinking water
supplies and stream/river flows, on protecting the natural landscapes that prevent
needless polluted runoff and beautifi our state at the same time, as well as
ensuring DNREC and the community have the best information possible to ensure
we are making good decisions are all high priority goals I support.

Increasing pollution, flood damages and erosion harm our economy, jeopardize
the safety of our communities, and deprive our children of a safe, beautiful and
healthy future. Your regulations ensure Delaware and its residents will continue
to benefit from healthy environments and only appropriate developments.

Thank you for this well reasoned proposal and put the citizens of Delaware first.

311 Plainsboro Road
Plainsboro, NJ, 08536- I 905

Cc :Maya K. van Rossum, the Delaware Riverkeeper

Sincerely,

Tari Pantaleo

I of I 3/23/201210:50 AM





















 
 

 
Po Box 1145    •    Millsboro, DE  19966   •    Phone 302-934-1227   •   Fax 302-394-1933 

www.positivegrowthalliance.org   E-Mail:  pgalliance@delaware.net 
 
March 27, 2012 
 

Comments for the Public Record Regarding DNREC Sediment & Stormwater Regulation Revisions 
 
First, I would like to correct my oral comment at the public hearing on March 1, 2012 that the Regulatory 
Flexibility Analysis was not available to the public.  I realized the next day that it actually was on the 
DNREC website. 
 
COMMENTS IN ADDITION TO THE ORAL COMMENTS MADE 3/1/12: 
 
Item 1.  Citizens are required to follow state laws and regulations.  In regards to complying with DNREC 
regulations, if we do not, we are subject to delay and extra expense at a minimum and arrest, fines, or 
incarceration at the worst.  DNREC is also required to follow laws, inconvenient though it may be.   
 
Specifically, Title 29, Chapter 104, the Regulatory Flexibility Act, requires that DNREC submit proposed 
regulations to the appropriate General Assembly committees and ask for their comments.   

§ 10405. Transmission of rule to General Assembly standing committees; comments.  

The agency prescribing such rule shall transmit such rule to, and obtain the comments, if any, of, the 
appropriate standing committees of the General Assembly with oversight responsibilities for legislation 
affecting that agency with respect to the impact on individuals and/or small businesses resulting from 
implementation of such rules 

Some members of the House Natural Resources Committee have not received the Regulatory Flexibility 
Analysis from DNREC, much less been given the opportunity to make comments on it.  We believe that 
DNREC has the legal obligation make a serious effort to fulfill this responsibility to the elected 
representatives of the citizens they serve.  Since it has been 7 years since stormwater regulations have been 
revised, it is hardly a heavy burden.  No new regulations should be promulgated until DNREC has proven 
they have hand delivered to every member of appropriate committees, or used another provable method. 

Item 2.  The “fee in lieu” is in violation of both the Delaware Supreme Court advisory opinion of April 20, 
1990, (identified as 575 A.2d 1186:1190 Del. LEXIS 203, Number 80, 1990) and existing state law.  The 
opinion makes clear that new fees or fee increases require a 3/5 vote of the Delaware General Assembly.  

The “fee in lieu” is also in violation of state law.  Title 7, Chapter 40 states, in regards to fees:   

§ 4005. Program funding and financial assistance.  

(a) The Department, conservation districts, counties or municipalities are authorized to receive from 
federal, state, or other public or private sources financial, technical or other assistance for use in 
accomplishing the purposes of this chapter. The Department may allocate, as necessary or desirable, any 
funds received to conservation districts, counties or municipalities for the purpose of effectuating this 
chapter.  

(b) The conservation districts, counties and municipalities shall have authority to adopt a fee system to 
help fund program implementation. That fee system shall be implemented by the designated plan approval 
agency to fund overall program management, plan review, construction review, enforcement needs and 

http://www.positivegrowthalliance.org/


 
 

 
maintenance responsibilities. In those situations where the Department becomes the designated plan 
approval agency, the Department may assess a plan review and inspection fee. That fee shall not exceed $80 
per disturbed acre per project. There shall be no duplication of fees by the various implementing agencies 
for an individual land disturbing activity and the fee schedule shall be based upon the costs to the 
Department, conservation districts, counties or municipalities to implement and administer the program. In 
addition, the Department of Transportation is authorized to act as the designated plan approval agency in 
those situations where a public utility engages in land-disturbing activity for which a permit is required 
because of a project initiated by the Department of Transportation, subject to the following provisions:  

(1) If the land-disturbing activity takes place on an existing right-of-way of the Department of 
Transportation, that Department is permitted to assess and collect a fee for this purpose which shall not 
exceed $125 per acre, with a $250 minimum.  

(2) If the land-disturbing activity takes place adjacent to but not upon an existing right-of-way of 
the Department of Transportation, the fee contemplated by paragraph (b)(1) of this section is waived.  

(c) Authority is also granted to the Department, conservation districts, counties or municipalities to 
establish a stormwater utility as an alternative to total funding under the fee system. The stormwater utility 
shall be developed for the designated watersheds and may fund such activities as long range watershed 
master planning, watershed retrofitting, and facility maintenance. This fee system shall be reasonable and 
equitable so that each contributor of runoff to the system, including state agencies, shall pay to the extent to 
which runoff is contributed. Criteria for the implementation of the stormwater utility shall be established in 
regulations promulgated under this chapter. The implementation of a stormwater utility will necessitate the 
development of a local utility ordinance prior to its implementation.  

I have underlined the relevant parts of the statute.  It appears that DNREC may charge no more than $80 per 
disturbed acre for plan review and inspection.  It also may be possible to charge a fee for overall program 
management, plan review, construction review, enforcement needs and maintenance responsibilities.  The 
“fee in lieu” has nothing to do with those items. 

Item 3.  If the “fee in lieu” is not legal, that creates serious problems with the DNREC statement in the 
Regulatory Flexibility Analysis on page 4 that “There are sites that may not be able to comply with runoff 
reduction requirements due to site conditions.  Those sites are offered an offset fee-in-lieu option for 
compliance.”  Obviously, DNREC will have to develop some other method to prevent the owners of 
thousands of acres from suffering a total taking.     

Item 4.  There is another way that the Regulatory Flexibility Act response for this regulation revision is 
inadequate.  All of the comments regarding meeting requirements of the Act are based on earlier versions of 
regulatory revisions that did not comply with Regulatory Flexibility Act requirements in any way.  We 
believe an analysis of at least the 2005 revision would be necessary to make any comments in 2012 relevant. 

Item 5.  Finally, we remind DNREC that the stormwater revisions of 2005 have had virtually no chance to be 
tested.  Due to the economic downturn that started in 2007, very few projects have actually been built that 
had to comply with the 2005 regs.  Given the state of the economy, we believe the Department should wait 
until there has been adequate testing of those regs before moving forward with the proposed revisions. 

Thank you,                                                                                                                                                        

Rich Collins 

Executive Director  
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Webb Elaine Z. (DNREC)

From: Positive Growth Alliance <info@pgalliance.org>
Sent: Thursday, March 29, 2012 3:11 PM
To: Webb Elaine Z. (DNREC)
Subject: FW: ADDITIONAL COMMENT ON STORMWATER REGS

Categories: Comments

Signature added. 
 

From: Positive Growth Alliance  
Sent: Thursday, March 29, 2012 3:08 PM 
To: 'elaine.webb@state.de.us' 
Subject: ADDITIONAL COMMENT ON STORMWATER REGS 
 

We have heard there is a possibility that DNREC believes the Technical Document to the Stormwater Regs is 
not subject to the Administrative Procedures Act, either in its original version or in any future modified 
versions.  An examination of the Act reveals that the Technical Document or any substantive modification 
absolutely is required to undergo the full public procedure, nor do any of the exclusions in the act apply to it.   
 
We request that it be made clear that the Technical Document is subject to the public participation procedure 
described in the Administrative Procedures Act. 
 

Rich Collins 
Executive Director 
 
 
Title 29, Chapter One, § 10102. Definitions: 
(7) "Regulation" means any statement of law, procedure, policy, right, requirement or prohibition formulated and 
promulgated by an agency as a rule or standard, or as a guide for the decision of cases thereafter by it or by any other 
agency, authority or court. Such statements do not include locally operative highway signs or markers, or an agency's 
explanation of or reasons for its decision of a case, advisory ruling or opinion given upon a hypothetical or other stated 
fact situation or terms of an injunctive order or license. 
 
§ 10113. Adoption of regulations; exemptions.  
 
(a) All regulations, except those specifically exempted, shall be adopted according to the requirements of this chapter. 
 
(b) Regulations of the following types are exempted from the procedural requirements of this chapter and may be 
adopted informally: 
 
(1) Descriptions of agency organization, operations and procedures for obtaining information; 
 
(2) Rules of practice and procedure used by the agency; 
 
(3) Delegations of authority to subordinates; 
 
(4) Nonsubstantive changes in existing regulations to alter style or form or to correct technical errors; 
 
(5) Amendments to existing regulations to make them consistent with changes in basic law but which do not otherwise 
alter the substance of the regulations; and  



2

 
(6) Codifications of existing agency or judicial principles of decision derived from previous decisions and rulings. 
 
Any regulation adopted pursuant to this subsection, along with a copy of the order adopting said regulation, shall be 
filed with the Registrar of Regulations, and the regulation so filed shall become the official regulation as defined in § 
1132 of this title. 
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Webb Elaine Z. (DNREC)

From: George Kelly <george@ebxusa.com>
Sent: Friday, March 30, 2012 10:18 AM
To: Webb Elaine Z. (DNREC)
Cc: Evan Branosky
Subject: 5101 Delaware Sediment and Stormwater regulations

Follow Up Flag: Follow up
Flag Status: Flagged

Categories: Comments

Provided below are some comments to the proposed 5101 Delaware Sediment and Stormwater regulations: 
 
Proposed regulations‐In section 1.7 and Section 2.0 in the definition of “Offset”, it should be made clear that “in‐lieu 
fees shall be an offset of last resort, in the event on‐the‐ground options are not available. There shall be a preference for 
on‐the‐ground offsets rather than payment into an in‐lieu fee account.” 
 
Supplemental technical document‐In section 2.04, pages 1‐2, the following should be added to the fee‐in‐lieu section at 
the beginning of page 2: 
“The fee‐in‐lieu (“ILF”) option shall be used as a last resort. Offset projects on‐the‐ground or certified offsets or banks 
shall be given a preference over the use of the ILF. To the extent an ILF is created, the Department shall continually 
evaluate the ILF to make sure that the fees are high enough to take into account the true cost accounting of putting 
projects on‐the‐ground. If ILF fees are collected, they must be spent within one year of receipt of funds. Any ILF fees 
collected shall not be considered revenue for general government funds and must be spent only on achieving sediment 
and stormwater objectives as set forth in the Regulations. Any ILF fees may be spent on purchasing private offset 
projects or banks through an RFP process.” 
 
Thank you for the opportunity to comment. 
 
George Kelly 
George W. Kelly 
Environmental Banc & Exchange, LLC 
10055 Red Run Blvd., Suite 130 
Owings Mills, MD  21117 
(M) 410-375-6340 
(T) 410-356-5159 x 224 
(F) 410-356-5822 
www.ebxusa.com 
george@ebxusa.com 
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Webb Elaine Z. (DNREC)

From: Sue Young <sue@delawareriverkeeper.org>
Sent: Friday, March 30, 2012 1:04 PM
To: Webb Elaine Z. (DNREC)
Subject: Comment Letters - Delaware Stormwater Regulations
Attachments: stormwater_reg_comments_2012.pdf; DelRegsMemoMeliora.pdf; DE Regs Group sign on 

doc.pdf

Importance: High

Categories: Comments

Ms. Webb, 
 
On behalf of Maya van Rossum, the Delaware Riverkeeper, I am submitting the Comment Letter from 
Delaware Riverkeeper Network, along with the referenced memo from Meliora Design, LLC, regarding 
Delaware’s proposed stormwater regulations. Also attached is a collaborative comment letter, signed by 
various environmental groups. Printed copies of these documents will be mailed today via USPS.   
 
Please confirm receipt of this e-mail at your earliest convenience. 
 
Regards, 
 
Sue Young 
Executive Assistant 
Delaware Riverkeeper Network 
925 Canal Street, Suite 3701 
Bristol, PA  19007 
215-369-1188, X 105 
www.delawareriverkeeper.org 
 
   



 

DELAWARE RIVERKEEPER NETWORK

925 Canal Street, Suite 3701
Bristol, PA 19007

 Office: (215) 369-1188
fax: (215)369-1181
drn@delawareriverkeeper.org
www.delawareriverkeeper.org  

 
March 30, 2012 
 
Elaine Webb 
DNREC Sediment and Stormwater Program 
89 Kings Highway 
Dover, DE 19901 
 
Re:  Regulation No. 5101 Sediment and Stormwater Regulations 
 
Dear Ms. Webb, 
 
The Delaware Riverkeeper Network supports the proposed Sediment and Stormwater 
Regulations and encourages their passage.  While there are a few areas where we think 
the regulatory package can and should be strengthened, we believe that with these 
regulations Delaware’s Department of Natural Resources and Environmental Control 
(DNREC) is taking a proactive step to help protect our communities from the avoidable 
harms of inappropriate development practices.  DNREC is proposing a set of Sediment 
and Stormwater Regulations that are clearly designed to put in place modern day 
standards for protecting communities and waterways from the non-natural flooding, 
pollution and erosion caused by inappropriate development practices.  
 
In addition to this comment letter, attached you will find a memorandum prepared for 
the Delaware Riverkeeper Network (DRN) by Meliora Design, LLC. Michelle Adams and 
her team at Meliora Design are nationally recognized experts in the field of stormwater 
management and engineering. Their memorandum provides sound feedback and 
guidance regarding the regulations that we submit for your consideration and the 
record. 
 
General Provisions: 
As discussed in the attached memorandum from Meliora Design, LLC (Meliora Memo) 
Section 1.1.1.2 while sound in its intent could use some refinement to ensure clarity 
and accuracy.  The section should be modified to ensure it is clear that all land 
development activities have the potential for causing accelerated erosion and nonpoint 
source polluted runoff, not just those aspects of land development that result in 
impervious cover such as roads and parking lots.  The language in Section 1 cites 
impervious cover as the cause of accelerated runoff and nonpoint source runoff but then 
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discusses regulation of all land development activities – not recognizing all land 
development activities as being potential causes of accelerated erosion and nonpoint 
source pollution could create confusion and the opportunity for legal challenge.  And so, 
we encourage you to consider the recommendations in the Meliora Memo. 
 
DRN recommends that Section 1.1.1.3 be edited so as to also specifically refer to flood 
damages as a ramification of increasing stormwater runoff and a benefit of the proposed 
regulations.  Flooding is a natural, normal, needed part of any waterway’s lifecycle, it is 
the human-induced, unnatural flooding that needs to be addressed and it is the flood 
damages caused by this human-induced flooding and/or inappropriate siting of 
development projects that we are seeking to minimize. 
 
Applying the regulations at a threshold of 5,000 square feet as per Section 1.4.2, is an 
important and proactive provision that recognizes the potentially significant impacts of 
smaller projects on both an individual but also a cumulative basis.  DRN supports the 
use of the 5,000 square feet threshold.  Please also see attached Meliora Memo for their 
support as technical experts of this threshold.  
 
The definition of the term “hardship” used in Section 1.5.3.2 which could entitle a 
property owner to waiver from the provisions found in the regulations needs definition.  
Without definition there is too much opportunity for misuse, challenge and/or 
confusion.  Having a definition for the term “hardship” as used in these regulations will 
provide the needed clarity and guidance that will ensure the hardship waiver provision 
is only used in limited circumstances when truly warranted; and that when a request for 
such waiver is denied that there is stronger defensibility in the face of a legal challenge.   
When this definition of “hardship” is crafted, DRN urges that under no circumstances 
should the term include as a consideration of “hardship” an increase in the cost of the 
project, nor should a needed reduction in the size of the project in terns of square 
footage of disturbance and/or impervious cover qualify one for a hardship exemption. 
 
DRN would recommend that a greater time frame than 15 days be provided in section 
1.5.6 to ensure full opportunity for a substantially affected person to review and appeal 
an approval to the EAB.  60 days seems a much more equitable time frame. 
 
As per the attached Meliora Memo, we urge DNREC to specifically define any Offset 
Provisions included in the regulatory framework, and that when doing so you ensure the 
provisions are rigorous and only support and encourage their use when needed as a last 
resort.  The Offset Provisions should ensure protection of the streams and watersheds 
that would be affected by a project.  Payment of a “fee in lieu” should never be allowed 
as an offset.  And the inclusion of an Offset Provision in the regulations should not 
negate the option/opportunity/possibility of DNREC outright denying requested permit 
applications for a project when doing so would be the most beneficial and appropriately 
protective for the environment and communities that would otherwise be impacted – in 
other words, including the opportunity for offsets in the regulation should not be used 
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as a means to ensure that every project proposal put before DNREC will be granted 
approval for construction/implementation. 
 
It would be helpful to define the term “water flow characteristics” used in section 1.11. 
 
Sections 1.3.2, 1.4.1 and 1.6.2 are important provisions that we support for the reasons 
provided in the attached Meliora Memo. 
 
Definitions: 
DRN urges a modification of the definition given “Best Management Practices”.  The 
definition of Best Management Practices used in the regulations is overly broad and 
deceptive in that it would seemingly include any kind of structural control.  Best 
Management Practices are generally used to describe practices that are designed to rely 
upon and/or restore and/or mimic the natural function of nature for reducing the 
volume of runoff and or the level of pollution contained therein.  The term Best 
Management Practices generally includes the following concepts: 

• Preventing stormwater runoff in the first place through sound development 
practices that protect and restore vegetated landscapes and the environment's 
natural ability to infiltrate rainfall so as to avoid the water quality and hydrologic 
impacts that runoff creates.  

• Approaches that protect and restore infiltration of stormwater in order to minimize 
the volume of runoff, recharge aquifers, filter out pollutants, reduce human-
induced flooding and feed groundwater to streams during dry times.   

• Building, engineering and commonsense techniques that can effectively protect 
and enhance infiltration of rainfall and filter out nonpoint source pollution. 

Best Management Practices are generally intended to preserve and/or mimic the natural 
world using natural systems in place or restored, and are intended to steer developers 
and regulators away from construction and installation of structural measures, 
particularly those that use hardened, artificial mechanisms and piping for dealing with 
stormwater runoff.  And so in addition to providing a clear definition of Best 
Management Practices it would also be appropriate to include a hierarchy of 
consideration with the nonstructural Best Management Practices being given 
preferential consideration as compared to those that are more structural. 
 
In the definition of “final stabilization” DRN does not believe it is appropriate to be 
making the criteria included (1)(a) and (1)(b) as co-equals. Allowing the use of gabions, 
riprap etc. is in no way similar or equivalent environmentally to the use and benefits of 
native vegetation and therefore we would urge a language change that encourages the 
use of native vegetation strategies as referenced in (a) to the hardened bank approaches 
discussed in (b). 
 
Also in the definition of “final stabilization” it would seem to make sense to change the 
terminology used in (3)(a) and (b) from homebuilder to simply builder, and from 
homeowner to property owner. 
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For clarity and to ensure full applicability, in the definition of “Land disturbing activity” 
DRN suggests you add the words “and/or increased volume of” before “stormwater 
runoff, including, but not limited to, clearing, grading, excavating, transporting and 
filling of land” found in the last sentence. 
 
DRN would suggest that the definition of “permanent stabilization” use language making 
clear that native vegetation is not just suggested but mandated, there is no reason to 
allow anywhere in these regulations the use of non-native vegetation and so we would 
urge any changes necessary to make that clear. 
 
As per the Meliora Memo (see memo for greater detail and/or explanation): 

• The definition of Adverse Impact is sound and should be maintained as is. 
• The definition of Brownfield should refer to the federal definition of the term to 

provide needed clarity. 
• The definition of Licensed Professional as used in the regulations is overly broad – 

the regulations need to be modified to ensure that all stormwater calculations are 
approved and sealed by a licensed and qualified engineer, it is not appropriate to 
allow landscape architects or surveyors to be providing final approval of such 
calculations. 

• The definition of Redevelopment should exempt road projects where the subbase 
is altered or disturbed. 

• The definition of Runoff Reduction Practices should be expanded “so that delayed 
delivery is designed to replicate the natural system of infiltration, shallow 
interflow, and discharge and does NOT include extended surface basin detention 
as ‘runoff reduction’.” 

 
Plan Approval Procedures and Requirements: 
DRN supports the three-step process for project review and approval.  We believe the 
process provides good opportunity for ensuring full application of the terms and goals of 
the regulations.  The Project Application Meeting ensures a timely opportunity for 
discussion between the regulators and the developers at a time when participants feel 
more able to make the adjustments necessary for best implementation of the law.  But it 
would be beneficial to provide an additional level of definition to the process and to sure 
there is documentation placed in the file that citizens can review.   
 
Section 3.4.2 should be enhanced with more guidance as to when design changes meet 
the threshold that warrants a starting over of the review process.  Such guidance would 
better empower the agency to take such action when warranted and better inform the 
regulated community as to when they can anticipate, or how they can avoid, this step. 
 
For additional clarification on these comments and additional input regarding the three-
step process see the attached Meliora Memo. 
 
It would seem that in section 3.6 it would be appropriate to allow the expiration of a 
plan approval within the 3-year period if there is some substantial changed condition 
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within the watershed or affected waterway.  DRN would recommend that this provision 
be modified so as to allow for expiration within the 3-year period if there is some 
demonstrable change in the watershed or waterway that would warrant it. 
 
DRN, informed by the technical expertise of Meliora Design, supports the elements 
found in section 3.7 designed to aid in meeting the requirements of the regulations for 
small projects, i.e. reducing the requirements for professional design support but also 
ensuring the ability of DNREC to seek a greater level of information and review when 
warranted. 
 
While participation in the training discussed in 3.8.3 is later qualified so as to mandate 
updated training if so noticed by the Department, DRN suggests it would also be 
valuable to ensure that even when there has not been a change in the overall program or 
materials professionals should be required to participate in the course on a regular basis 
to ensure ongoing upkeep with the concepts and materials in the training and in this 
regulation.  Mandating participation a minimum of every two years seems appropriate. 
 
Section 3.8 should also be modified to mandate that all stormwater calculations be 
approved and sealed by a licensed and qualified engineer. 
 
Performance Criteria: 
Including a description of low impact development practices in provision 5.1.1 is very 
beneficial and we support it.  But, DRN would suggest adding the word “implementing” 
before “other measures that simulate natural watershed hydrological processes” found 
in the last sentence of that provision.  
 
Section 5.1.3, as per the Meliora Memo, could use some clarification and perhaps 
adjustment.   
 
The definition and exemption found in section 5.1.6 “regarding and replacement of 
existing pervious areas” could be inappropriately applied if additional clarification is not 
provided.  For example, right now the exemption provided in this section could apply to 
golf courses and athletic fields which in fact have significant stormwater impacts and 
therefore should not be entitled to the exemption.  DRN suggests clarification and 
modification that takes out of the exemption areas such as golf courses, ball fields, and 
other manicured and/or developed landscapes that can have significant stormwater 
impacts.  
 
DRN supports the provisions and concepts found in Section 5.2 regarding Resource 
Protection Criteria.  As provided for, this section can go a long way towards providing 
communities and the environment needed protections that would otherwise result from 
development.  As written, this section also provides the opportunity to improve existing 
conditions, which is important considering all of the flooding, erosion and pollution 
problems already in place as the result of past inappropriate development practices.  
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But as per the Meliora Memo, in order to ensure the provisions in this section are not 
manipulated or misapplied more guidance for implementation is warranted. 
 
As discussed previously, this section too needs more clarification regarding the offset 
provision/opportunity to ensure it is not misused or misapplied in any given situation.  
See Meliora Memo for additional input.  
 
The focus of Sections 5.3 and 5.4 on volume reduction are important and supported by 
DRN.  But these sections could benefit from an additional level of guidance and detail to 
ensure clarity, understanding, and accurate implementation.  See Meliora Memo for 
additional detail and discussion. 
 
5.4.1 should be clear that it is not concerned about “flooding” it is concerned about 
human-induced, non-natural flooding and flood damages.  It is important that those 
implementing the regulations and/or the community they are designed to protect 
understand that flooding is not in and of itself a problematic condition, in fact when at 
natural levels it is vital for environmental health, and so offering qualifying language in 
this provision would help to offer that clarity of understanding. 
 
Section 5.5 provides the opportunity for Alternative Criteria defined by a watershed plan; 
DRN believes this is a good opportunity to include in the regulations as long as there is 
language added that makes clear the Alternative Criteria cannot be “less” rigorous than 
would otherwise be required by these regulations.  Section 5.5 talks about additional 
protections for impaired streams and/or meeting specific pollutant reduction targets 
found in Delaware water quality regulations; but it would also be appropriate to add a 
provision that allows for alternative and/or additional practices and/or criteria to 
protect high quality streams. 
 
Section 5.6 Redevelopment Criteria could use some further clarification as discussed in 
the Meliora Memo. 
 
Finally, nowhere in the regulations is there a mandatory minimum buffer requirement – 
either the protection of pre-development buffers or the creation of buffers.   While this 
may be referenced as a development strategy in the associated materials, having a 
mandatory minimum buffer requirement of 300 feet for all streams and additional 
protection for impaired or still high quality streams is appropriate --- the scientific 
literature is clear, when you start getting below 100 feet much of the benefit provided by 
a buffer is lost, and that greater than 100 feet, and in the range of 300 feet is 
significantly more beneficial and protective.  Not only do buffers reduce polluted runoff, 
encourage infiltration, reduce the volume of runoff from a site, but they also ensure 
communities are not developing increasingly close to the water’s edge so as to result in 
these harms and to put their structure in the path of floods.  While there are other 
regulatory requirements in Delaware having to do with floodplain protection etc., 
ensuring that buffers are also a recognized stormwater and pollution strategy is critical. 
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The Delaware Riverkeeper Network champions the rights of our communities to a 
Delaware River and tributary streams that are free-flowing, clean and healthy.  DRN 
works throughout the entire Delaware River watershed to accomplish this mission.  DRN 
has worked on stormwater issues, regulations and policies throughout the watershed 
including serving on specific committees and panels at the State and the regional level 
focused on enhancing stormwater, floodplain and buffers protections in the region.  DRN 
has over 10,000 members, many of whom live, work, and/or recreate in the State of 
Delaware and so have a particular interest in seeing the enhancement and passage of 
this solid regulatory package being proposed by DNREC. 
 
Respectfully submitted, 
 

 
 
Maya K. van Rossum 
the Delaware Riverkeeper 
 
 
 
attached: 
Memorandum from Michele Adams, Meliora Design, LLC dated March 27, 2012. 
 
 
Cc:  Robert Haynes, DNREC Hearing Officer 
 
 



 
Meliora Design, LLC 

 

 
 

Meliora Design, LLC 
100 North Bank Street • Phoenixville, PA 19460 

T: 610.933.0123 • F: 610.933.0188 • www.melioradesign.net 

 
MEMORANDUM 
 
Date: 27 March 2012 
 
To: Maya Van Rossum, Delaware Riverkeeper Network 

 
From: Michele Adams 
 
CC: Ruth Sitler, Meliora Design 
 
RE:  Proposed 5101 Sediment and Stormwater Regulations  

Delaware Department of Natural Resources and Environmental Control, 
Division of Watershed Stewardship  

 
Maya –  
 
Below are my comments regarding the proposed Delaware Sediment and Stormwater 
Regulations.  Most of my comments are related to providing more clarity regarding the 
specifics of the proposed regulations.  The overall intent of the regulations is very good. 
 
General Provisions - Section 1 
 
Section 1.1.1.2  This comment is related to nomenclature more than substance, as the intent 
of this section is very good.  This section cites “additional impervious areas such as roads and 
parking lots” as the cause of accelerated erosion and nonpoint source runoff.   Section 1.1.2 
notes that the “regulation of stormwater runoff from land development activities will control 
stormwater runoff, soil erosion, etc.”   While the intent of these two sections is good, the 
language may cause some confusion or dispute.  Stormwater problems are caused by both 
impervious surfaces and pervious surfaces that have been altered (such as lawns, athletic 
fields, etc.).  All land development activities have the potential to adversely affect 
stormwater quantity and quality, not just impervious surfaces.  By stating that impervious 
surfaces are the source of the problem, but that all land development activity may be 
regulated, this section could be misconstrued (i.e. a golf course is not a stormwater problem 
and should not be required to “fix” the problem). 
 
This section is very good in that it does recognize that “the removal of stable ground cover” is 
a problem.  The issue is nomenclature and the opportunity for intent to be misconstrued. 
 
Section 1.3.2   This section does not grandfather plans that were approved more than three 
years ago, and also stipulates that “earthmoving” alone without infrastructure improvements 
does not constitute “commencement”.  These are excellent provisions.   
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Section 1.4.1   Exempting agricultural activities that have a soil and water conservation plan 
makes sense and is appropriate, and it strengthens the Department’s implementation of soil 
and water conservation plans for Ag by including the language in the regulation. 
 
Section 1.4.2   The regulations apply at a threshold of 5,000 square feet of disturbance.  This is 
very proactive and recognizes that the cumulative effects of many small projects (that are 
below the 1 acre NPDES threshold) can be significant.  Equally important, this section does 
not automatically exempt individual disturbances that accumulate to 5,000 square feet.  The 
benefits of addressing many small projects can be significant.  If DNREC has not already 
done so, a simplified design and approval process for “small sites” would assure greater 
compliance and success. 
 
Section 1.4.3   I am not exactly sure how this section would be applied.  It’s important that 
the Department have flexibility when other State and Federal laws apply, but I am unclear 
how extensively this could be applied as an “out”, or the types of sites (and how many) 
could be affected.  This may be more of a legal question. 
 
Section 1.5.3   It would be good to describe the definition of “hardship” as this is not included 
in the Definitions.  It is important for the department to have the ability to address hardship 
situations, but again, this cannot be abused. 
 
Section 1.5.6   Fifteen (15) days is scarcely enough time for a substantially affected person to 
identify that a project has been approved, to review the conditions, and to appeal to the 
EAB.    
 
Section 1.6.2   Requirement of a financial guarantee for stormwater improvements is 
excellent. 
 
Section 1.7   Again, it is important that the Department have the ability to define Offset 
Provisions, however, the specifics of these provisions should be reviewed when published.  
The Offset Provisions must be rigorous enough to discourage their use unless required as a 
“last resort”, and also should provide for protection of the stream segment/sub-watershed in 
which the project is located.   
 
Definitions - Section 2 
 
“Adverse Impact”   I like the inclusiveness and open-ended nature of this definition.   
 
“Brownfield”   This definition should at a minimum cite the federal definition of brownfield.  
The definition provided is somewhat ambiguous and this is federally defined term (the 
Brownfields Site definition is found in Public Law 107-118 (H.R. 2869) - "Small Business Liability 
Relief and Brownfields Revitalization Act" signed into law January 11, 2002). 

All terms that have federal definitions should be coordinated to incorporate or reference the 
federal definitions and not conflict.    
 
“Licensed Professional” includes Landscape Architects, Surveyors, and Engineers under the 
sections cited.  All stormwater calculations should be approved and sealed by an Engineer.   
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“Redevelopment”  The definition is good, but other jurisdictions (i.e. Philadelphia) allow an 
exemption for repaving but ANY disturbance of the subbase under the surface course 
constitutes “disturbance”.  This can have large implications for roadway projects (which 
have large stormwater impacts) and is worth suggesting.  In other words, if the subbase is 
altered or disturbed at all, the project is subject to the regulations.  The definition is better 
defined under “land disturbing activity”.   
 
“Runoff reduction practices”  this is also a good definition, but it indicates that practices “that 
delay the delivery of stormwater to a surface discharge” are included.  It should be 
expanded so that delayed delivery is designed to replicate the natural system of infiltration, 
shallow interflow, and discharge and does NOT include extended surface basin detention as 
“runoff reduction”. 
 
Plan Approval Procedures and Requirements – Section 3 
 
The “three step process” is excellent, including the requirement for a Project Application 
Meeting.  This will provide the regulators with the ability to influence the design before the 
Owner has spent any significant design fees, and therefore should allow for greater flexibility 
and incorporation of measures recommended by the Department.  This is frequired before 
the Preliminary Plan submission.  In many situations, the “Preliminary Plan” is actually closer to 
a final plan, the owner has expended significant design fees, and everyone is resistant to any 
plan changes or improvements.  The Project Application Meeting is an excellent 
requirement. 
 
Of course, the training, availability, and Department support of the review staff are critical to 
the successful implementation of the regulations. The Department should define its process 
for effective support and implementation of this Three Step Process.  Section 3.4.2 allows the 
Department to “start the process” over if there are significant design changes in the size and 
location of the BMPs.  This provision is important, however, the Department may benefit from 
further definition of “significant design changes”.  If the changes are to the Developer’s 
benefit, then repeating the process is warranted.  But if the changes improve the Plan to the 
benefit of State waters, then some leniency should be allowed. 
 
Similarly, it would be in the Department’s interest to define the review process such that new 
comments are not generated with each submission.  In other words, the development 
community needs to have some comfort level regarding the review process, anticipated 
approval timeline, and specific requirements.  Uncertainty regarding the approval process 
and timeline may result in more “pushback” on the part of the design community and 
property owners than the regulations warrant.  It is essential that the Department provide 
adequate numbers of trained staff to meet the timelines defined in Section 3.5, and to 
provide the technical support to the applicants so that submitted plans successfully meet 
the regulations. 
 
Section 3.7  This section allows for “standard plans”.  This is excellent in that it will allow small 
property owners to meet the requirements with minimal professional design support and 
cost.  This also allows relief from some of the detailed review process.  This approach has 
been applied successfully in other jurisdictions (most notably Seattle) and is critical for 
implementation of the new regulations on “small sites”.  The Department also retains the right 
to require a detailed plan (Section 3.7.5), which is good because no site is “guaranteed” 
that a standard plan may be applied.  Rather, the decision rests with the Department. 
 



 
 

 
 
4 

Section 3.8  This section defines Plan Certification requirements.  Again, any stormwater 
calculations should be approved by a Licensed Engineer, not simply a Licensed Professional.  
 
Performance Criteria for Construction Stormwater Management - Section 4  
 
Section 4.4.3  The limitation of twenty acres of disturbance at one time to a discharge point is 
good. 
 
Performance Criteria for Post Construction Stormwater Management 
 
Section 5.1.1 Including description of “low impact development” practices as part of the 
requirement is very good and very clear. 
 
Section 5.1.3  I am a little unclear as to how this would apply to practices on an individual 
parcel that are part of a larger site stormwater system (i.e. rain gardens on individual lots).   I 
am not clear how this would be implemented.  It may be beneficial to have stormwater 
practices on individual parcels that are maintained as part of a larger system (and such a 
maintenance approach will likely have greater longterm success). 
 
Section 5.1.6   The exemption for “regrading and replacement of existing pervious areas” 
could potentially be applied to areas such as golf courses and athletic fields.  These areas 
meet the definition of pervious but have significant stormwater impacts. 
 
Section 5.2 Resource Protection Event Criteria (RPv)  The 1-year (or 99% probability) storm is a 
significant rainfall event (i.e. 2.72 inches for Wilmington; 2.81 inches for Lewes).   Setting the 
criteria that wooded or meadow areas that are developed have to a “wooded” condition is 
a high standard and if successfully implemented, can mitigate the adverse effects of land 
development (Section 5.2.3.1).  For areas that are not in woods or meadow before 
development, the performance must meet “an equivalent 0% effective imperviousness” 
(Section 5.2.3.2).  This is also strong in that it will likely result in stormwater controls that improve 
existing conditions, rather than simply maintaining them.  However, it is essential that the 
department provide more specific technical guidance for implementation of this criteria, as 
it could easily be “manipulated”, and different pervious surfaces have very different 
performances.  Much more guidance is needed for implementation.    
 
The requirement for an “offset” for unmanaged RPv is also good, so that the RPv is met.   
However (as mentioned earlier) the “offset” requirements need to be clearly defined and 
rigorous.  It should not be easy to pay a fee in lieu.  If mitigation is provided at another site, 
there needs to be assurance that there will not be adverse effects at the original project site 
because the requirements were not met at that location.  The implications of “offsets” 
warrant additional consideration in the drainage areas to headwater streams, impaired 
waters, etc.  Offsets are a necessary option, but require clear guidance and criteria, and 
should not be “too easy” to obtain, but rather be the option of last resort. 
 
Section 5.3 (Conveyance Event Criteria, Cv) and Section 5.4 (Flooding Event Criteria, Fv)  I 
think the intent of this section is good, but the details are not here (and maybe that is 
intentional).  Essentially, they are saying that the design has to provide conveyance for the 
10-year event and flood control for the 100-year, and prevent damage, but the specifics are 
not provided.  Both sections encourage volume reduction and allow for consideration of 
that volume reduction in calculating flows.  But the actual “rules” are a bit ambiguous. 
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For example, the 10-year Conveyance Event allows for either a standards-based approach 
or a performance-based approach, but does not say what this means.  Typically, a 
“standards-based” would be a peak flow rate reduction (i.e. post-development peak flows 
cannot exceed predevelopment peak flows), and a performance approach would 
demonstrate protection of the resource as intended by the regulations.  But I am just 
guessing, the specifics are not provided. 
 
That is not necessarily a bad thing, and may indicate that they are struggling with the 
merging of traditional peak rate calculation methodologies/models with newer volume 
based requirements.  The appropriate tools have not been available for designers, and as a 
result, designers tend to use detention basins and call them infiltration basins.   
 
I do know that the state has been updating their DURMM modeling tool based on the Small 
Storm Hydrology method and WinSLAMM, which is a good thing.  So it may be that they are 
intentionally leaving the flow specifics somewhat vague in this section, as long as flooding 
and channel erosion are prevented (cited under both the Conveyance Event Criteria and 
the Flooding Event Criteria). 
 
Section 5.5  The option of Alternative Criteria defined by a watershed plan is also a good 
option, and allows the Department to impose the requirements specific to the needs of a 
given watershed.  This seems especially important in impaired watersheds where higher 
criteria may be warranted.  It would seem that some language indicating that the 
Alternative Criteria cannot be less rigorous is warranted. 
 
Section 5.6 Redevelopment Criteria  This crireria also makes sense, as it imposes less stringent 
requirements for redevelopment. But only for those portions of the site that were previously 
developed.  Woods or meadow are held to the same criteria as new development.  The 
same ambiguity that exists in 5.2.3.2 (i.e. what does equivalent effective impervious mean?), 
applies her and requires further clarification. 
 
 
 
 
 
 
  
 
 



American Rivers  Brandywine Conservancy  
Delaware Audubon Society  Delaware Nature Society  
Delaware Riverkeeper Network  Delaware Wild Lands 

Inland Bays Foundation  League of Women Voters of Delaware  
Sierra Club, Delaware Chapter  Sierra Club of Southern Delaware 

 
 

 

March 30, 2012 

 

Elaine Webb 

DNREC Sediment and Stormwater Program 

89 Kings Highway 

Dover, DE 19901 

 

Re:  Regulation No. 5101 Sediment and Stormwater Regulations 

 

Dear Ms. Webb, 

 

The organizations represented by this letter support the proposed Sediment and Stormwater 

Regulations.  Overall, the regulations are an important advancement in protecting communities and the 

environment from the harms inflicted by stormwater and sediment pollution – they bring Delaware’s 

regulations up to modern day standards, reflecting the scientific and technological advancements and 

understandings that exist today on these important issues.  DNREC is to be commended for this 

important and protective proposal. 

 

There are a few modifications/clarifications we would seek and support, but overall we think you have 

done a good job in modernizing these regulatory requirements so vital for protecting our communities 

from flooding, flood damages, and water pollution. 

 

Specific Areas of Support 

One of the biggest initial sources of increased water runoff that causes flooding and pollution problems 

for neighboring and downstream waterways and communities is the removal of ground covering 

vegetation. The regulatory proposal, in provision 1.1.1.2 recognizes this significant source for 

increasing the volume of polluted runoff from development and thereby sets an important element of 

the stage for this regulatory proposal as a whole to address this water and pollution contribution from 

new and re-development. 

 

The regulatory proposal ensures coverage of all projects 5,000 square feet or greater in provision 1.4.2.  

Ensuring coverage of projects of this size is important, otherwise we leave our watersheds and 

communities open to the continuing piecemeal devastation of our landscapes without an appropriate 

level of regulatory protection.  

 



The three-step approval process and the expiration of an approval if not acted upon within three years 

are both sound elements of the proposed regulations, and we support them.  It is important that the 

process allow enough time for the communication that is provided by the application meeting, the 

preliminary plan submission and then the final submission for consideration through the approval 

process. This ensures the maximum opportunity for solid applications that fulfill the requirements of 

the law and that the Department can act upon favorably.  The provision of three years of validity for an 

approved plan provides plenty of time for the applicant to act upon the approval but also ensures that 

plans are not allowed to stay in force and be implemented many years later (i.e. 4 plus) when numerous 

changes on the ground may have made them no longer appropriate due to changing community 

conditions and the introduction of new developments and other projects. 

 

The Stormwater performance requirements included in section 5 of the Rule are largely sound:  

 they prevent reliance upon basins for stormwater management which we know from the 

experience of increased flooding in our communities to be ineffective;  

 they focus on preserving the rate, volume and duration of runoff from pre-development to post 

development which is key to preventing increased flooding and pollution problems for 

communities;  

 while additional details are needed on the specifics in provisions 5.2, 5.3, and 5.5, the focus on 

multiple storm events and their water quality and runoff implications is important; and  

 we are very supportive of DNREC’s efforts to ensure that redevelopment projects are also 

viewed and regulated as an opportunity to undo some of the harms of past inappropriate 

development by ensuring more modern standards are required for redevelopment projects in 

Delaware. 

 

Improvements that are Necessary to Ensure the Most Effective Rule Possible. 

Provision 1.5 provides for a variance due to “hardship” which can be obtained within 15 days.  It is 

important that the rules include a specific definition of what would be considered a “hardship”.  This 

definition should clearly not allow a hardship variance to be issued when the concern claimed is purely 

economic.  In addition, a 15-day review period is too short for the Department to do an effective level 

of review; a minimum 45 to 60 days should be provided.  And it is important that any hardship request 

be subjected to immediate public notice and comment to ensure fully informed decision making by 

DNREC. 

 

Provision 1.7 allows for offsets and yet fails to provide the process and/or specific guiding substance 

by which an offset request will be considered and judged.  Substantive guidelines and a specific 

process, which includes opportunity for public review and comment, needs to be specifically 

articulated in the regulations. 

 

The definition of Land Disturbance needs to include roadways, a significant and growing source of 

polluted runoff in all communities. 

 

Communities in Delaware will benefit from these more protective regulations.  With the modifications 

we have suggested we support the proposed regulations. 

 

Respectfully, 



 

American Rivers 

Laura Craig, Ph.D., Associate Director, River Restoration Program 

 

Brandywine Conservancy 

Wes Horner, Senior Advisor for Water Resources 

 

Delaware Audubon Society 

Mark Martell, President 

 

Delaware Nature Society 

Brian Winslow, Executive Director 

 

Delaware Riverkeeper Network 

Maya K. van Rossum, the Delaware Riverkeeper 

 

Delaware Wild Lands 

Kate Hackett, Executive Director 

 

Inland Bays Foundation, Inc. 

William F. Moyer, President 

 

League of Women Voters of Delaware  

Carol Jones, President 

 

Sierra Club, Delaware Chapter  

Jim Black, Chair 

 

Sierra Club of Southern Delaware 

Harry Haon, Executive Committee 

 

 

  

cc:  Robert Haynes, DNREC Hearing Officer 
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Webb Elaine Z. (DNREC)

From: Richard Schneider <richardgr8ful@gmail.com>
Sent: Friday, March 30, 2012 6:21 PM
To: Webb Elaine Z. (DNREC)
Subject: Regulation No. 5101 Sediment and Stormwater Regulations and Technical Document

Follow Up Flag: Follow up
Flag Status: Flagged

Categories: Comments

         Elaine Webb 
          DNREC Sediment And Stormwater Program 
 
 
         Dear MS. Webb, 
        
       We strongly support Delaware's Sediment and Stormwater Regulations and Technical Documents. 
        
       To protect our waterways and the aquatic life in those waterways, all efforts should be used to provide 
clean water. Proper regulations are neccessarry. 
 
       We thank DNREC for your efforts to protect our waterways for the benefit of all the aquatic life, wildlife 
and the citizens of Delaware. 
 
                                                                                                                       Thank You,  
                                                                                                                         
                                                                                                                        Richard Schneider, 
 
                                                                                                                        Coalition To Protect Fisheries 
 
                                                                                                                         302-5071270 
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