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M5. VEST: I f everyone coul d take
their seats, we are going to go ahead and begin the
proceedi ngs. The acoustics seemto be pretty good,
SO we're going to go wth this. If at anytine

sonebody has difficulty hearing us, just please |et

me know.

There is going to be a m crophone
that's on for those wi shing to speak, but | think we
will be okay fromthe podi um

I want to thank everybody that cane
out this norning. W are going to go ahead and
start the hearing at this tine. W are here this
nmorning to receive public coment on DNREC s
Proposed Anendnents to the Regul ati ons Gover ni ng
Beach Protection and the Use of Beaches. These regs
are found at 7 Del aware Adm n Code 5102.

For those of you that have not seen
me at these type of proceedi ngs before, ny nane is
Lisa Vest, and the Secretary has designated ne to
serve as hearing officer for these proceedi ngs.

If you have not al ready done so, |
woul d ask that you please sign up at the sign-in
sheets at the back of the room If you do wish to

offer formal comment for the record, the way that
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that will happen is at the conclusion of the

Departnent's proceedings, we will go down the |i st

of those indicating a desire to offer coment.
There are four peopl e that

preregi stered wiwth the Departnent to speak, so we

wll go to themfirst. And then at that point we
Wil just go right down the list of people on the
sign-in sheet. So, again, if you haven't signed in,

pl ease take an opportunity to do so.

W are here for alimted tine this
nmor ni ng. In an effort to accommpbdate everyone who
has indicated a desire to speak, | would ask that
comments be limted solely to the subject of the
heari ng, which, again, are the Proposed Anendnents
to the Regul ati ons Governi ng Beach Protection.

Al so, at the back table along with
the sign-in sheet, there is a copy of the proposed
regul ati ons. They are there for your use, for your
revi ew. I woul d encourage you to pick one of those
hand- ups out -- or handouts up -- oh, it's early --
if you have not already done so.

Al so, when it cones tine to yield the
floor to those wshing to offer comment, we are

going to ask that the comments be kept as conci se as
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possi bl e and, once again, contained to the subject
matter at hand.

W are | ooking at approxi mately three
to five mnutes for each speaker, again so that
everybody can have an opportunity to speak and it be
fair as far as how nmuch tine everyone has.

I f, by any chance, you have cone wth
witten comments al ready prepared, you can feel free
to give those to ne. I wll enter them as an
exhibit into the formal hearing record that's being
made as a result of these proceedi ngs, and then you
can just take your tine and give a brief sunmmary of
what your witten comments say.

Whet her | i stening or speaking, |
woul d ask that everyone here be respectful and
consi derate of all opinions regardi ng these proposed
regs, even though sone, of course, nmay be different
from your own.

I would also ask at this tine that
all cell phones be either muted or turned off for
t he bal ance of tinme that we are here.

Wth regard to protocol, again, after
| concl ude these introductory remarks, | wll be

turning the hearing over to Departnent staff to ny
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left. They wll be making a formal presentation
just to explain how we got here this norning and to
hel p everyone to understand the basis for these
proposed regs and steps that have been taken by
DNREC over the past few years that got us to this
pl ace this norning.

Agai n, once that presentation has
concl uded, we wll then go to comment, if anyone
W shes to do so.

It's also inportant to note no
decision is going to be made this norning with
regard to these proposed anendnents to the
regul ati on. The purpose of this platformand this
venue this norning is to sinply receive comment from
t he public. I f, by any chance, you have cone with
questions as to how these regs may specifically
affect you, | would encourage you to hold off on
speci fic questi ons.

The menbers of DNREC t hat are here,
they all have business cards. They are here to
serve. They are here to assist you. And we
certainly want to hel p you understand these things.
But, again, the purpose of these proceedings is to

recei ve comment for the record.
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Once these proceedi ngs have concl uded
today, the record is going to renai n open for an
addi tional 15 days pursuant to Delaware | aw so that
everybody has an anpl e opportunity to offer witten
commrent for the record. Conmment can be received by
t he Departnent up through Novenber 22. Ckay?
That' s 15 days.

And it's also inportant for you guys
t o understand that whet her comment cones in today
verbally, whether it cones in as a witten coment,
or whether it cones in at the last m nute on
Novenber 22nd, it all bears the sane weight, it wll
all be considered equally, and it wll all be
reviewed by the Secretary prior to his naking a
decision in this matter.

W are just here to kind of act as a
gat heri ng service and an informati onal service, and
we are also here to nake sure that the Departnent
properly vets this to the public.

That being said, I"'mgoing to turn
the floor over to Departnent staff so they can begin
their presentation.

MR, POWELL.: Good nor ni ng. Is this

m cr ophone wor ki ng? Ckay. My nane i s M chael
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Powell, and I'm a Program Manager for the D vision
of Watershed Stewardship in DNREC. And |I'mgoing to
be making a relatively short presentati on on sone
background of the proposed regul atory changes and
also turning it over to Jennifer Luono for sone nore
detail on the proposed regul ati ons.

But before we start on that, | wanted
to introduce the DNREC staff who are here to hel p.
Tony Pratt is the Program Adm nistrator. Jennifer
Luono is an Environnmental Scientist. Frank Pi orko
is the Division Director. And David Larga is in the
back hel ping with sign-in. And | would encourage
you that if you didn't sign in, to please nake sure
that, before you | eave today, that you do sign in.
And al so Ral ph Durstein is here to help us fromthe
Attorney General's Ofice.

So, wth that said, | amgoing to
wal k t hrough sone slides that | hope wll give a
little bit of background on the history of the act
and regul atory program and kind of take us up to
where we are today.

I amgoing to step away fromthe
m crophone to change the slides, but if anyone has

difficulty hearing ne -- | wll try to speak | oudly,
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but please let ne knowif |I'mnot audible in the
back.

So, as Lisa said, the purpose of this
norning's hearing is to di scuss proposed regul ati ons
for the Regul ati ons Governi ng Beach Protecti on and
t he Use of Beaches. And, as | nentioned, | am going
to go through a bit of history about the Beach
Preservation Act, which is the enabling | egislation
for these regul ati ons, and the regul ati ons,

t hensel ves.

It's inportant to have sone cont ext
that the March of '62 storm the Ash Wdnesday
Nort heaster was a wat ershed event for the Del marva
Peni nsul a and for Del aware, w despread structural
danage, W despread danmage to dunes, and a great dea
of construction activity occurring in the aftermath
of that storm which destroyed a | ot of buil dings
that were | ocated on the oceanfront.

So that was a m | estone event that
| ed several years later to a need for regul ations
that woul d ensure that construction activities on
t he dunes and beaches in Del aware were done so in a
way to mnimze inpacts.

1972, the Beach Preservati on Act was

.
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passed, and the General Assenbly recogni zed t hat

Del aware's beaches were rapidly deteriorating due to
a conbi nati on of natural processes and conti nual

encr oachnent .

And a quote fromthe Act is that
"Devel opnent and habitati on of beaches nust be done
Wi th due consideration given to the natural forces
I npacti ng upon them and the dynam c nature of these
beaches. ™

Wth that said, the charge of the
Departnment through this Act was to enhance,
preserve, and protect the public and private beaches
of the state, and to mtigate beach erosion, and to
m nim ze storm danage.

So wth that background, the
interimregul ati ons that cane out of the Beach
Preservation Act were adopted in 1973. The first
set of final regul ations was enacted in May of 1974.

The reqgul ations were revised in 1981
in a very inportant way, which is for the first tine
to adopt a nmap building |ine. Prior to 1981, field
assessnents were done in order to determ ne where
t he back side of the dune and construction limts

were to be located on a lot-by-lot basis, on a
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pr oj ect - by- proj ect basi s.

G ven the need for predictability and
for infornmati on about where regul ati on woul d be --
or where construction woul d be regul ated, the map
building line went into effect in 1981, and it was
based on aerial photography and topography coll ected
in 1979.

The current regul ati ons went into
effect on Decenber 27th of 1983 and have not been
anended since then. The Act has been anended since
1983. So that's a critical reason why we are here.
The regul ati ons have not been changed, but the
| egi sl ati on has been anended several tines since
1983.

In 1984 the Act was anended to
redefine the term "beach.” Definitions were added.
The building Iine concept of regul ating, and defi ned
t he power to enhance, preserve, and protect, and
al so nade changes to the penalty provisions.

An i nportant anmendnent to the Beach
Preservation Act was nmade in 1996. The state
| egi sl ature anended the act to establish that in the
commerci al i zed areas of Rehoboth and Bet hany Beach,

where there at the tine was no natural dune system

.
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the building line was set on the west side of the
boardwal k. And that was a change.

Prior to that, in nost cases the
building line had actually been west of the
boardwal k, so there was kind of a no-build area

bet ween the west side of the boardwal k and t he

buil ding line. The 1996 Act noved the building line

to the west side of the boardwal k.

Also in 1996 there was an anendnent
to the Beach Preservation Act that required the
Departnment to take additional steps to ensure that
construction seaward of the building |Iine had as
little i npact on dunes and beaches as possi bl e.

And what it told us -- what it
instructed us to do is to require that any
construction, in whole or in part, seaward of the
building line, which could be reduced in size

reasonably or otherwi se altered to di m nish

encroachnent over the building |ine, the Departnent

shall require such reduction or alteration as a
condition of granting the permt or letter of
approval .

Because that's a fairly general

statenent requiring us to require reasonabl e

.
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alterations, a policy was created to unifornly

adm nister that law. And the policy was created to
be used as guidelines for reasonably reducing the
size or altering to | essen encroachnent seaward of
buil ding |ine. That policy is called the four-step
process, which we will go into in a little bit nore
det ai l .

In 2006, an anendnent to the Beach
Preservation Act was clarified. The anendnent
clarified that Rehoboth and I ndian R ver and
Assawonman Bays are renoved as part of the law, so
there are no regul atory provisions of the Beach
Preservation Act that pertains to the shoreline of
t hose bays.

The building I'i ne had been descri bed
in a previous vertical datumcall ed the Nati onal
Geodetical Vertical Datum of 1929. By 2006, that
was no longer a widely used vertical datum so they
nodified the law to require a vertical datum
commonly used by | and surveyors, as those datuns are
updated fromtine to tine.

Al so in 2006, the Act was anended to
allow for rebuilding wiwthin the previous structure's

footprint where state or federal agencies are

.
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constructi ng and mai ntai ni ng dunes and beaches to a
standard -- to an engi neering standard of storm

pr ot ecti on. Regul at ed area and substanti al damage
were defined. And the Act also clarified that
repairs as a trigger to DNREC oversi ght was renoved,
and that was clarified to ensure that it was nore
clear that mnor repairs are not a -- are no | onger,
if they ever were, a reason to require novenent of a
structure or changes in footprint.

There was effort to revise the
regul ati ons about ten years ago. In 2003, a Start
Action Notice was issued by the Departnent.

Wr kshops were held in Dover and in Rehoboth in 2003
and 2005. A hearing was hel d begi nni ng on

Decenber 14, 2005, and continued on January 13th of
2006. And DNREC wi t hdrew t hose proposed regul ati ons
on Cctober 12, 2006.

And | will turn it over to Jennifer
to talk in nore detail about the current proposed
regul ati ons.

M5, LUOMO  Okay. So after the
previ ous set of draft regul ati ons were w t hdrawn, we
started fromscratch. W went back to the draw ng

board. We regrouped on where we wanted to go with

.
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t hese regul ati ons.

And so we did submt a Start Action
Notice in April of 2014, which was approved by the
Secretary at the tine, Collin OMara. W forned a
Regul at ory Advi sory Comm ttee.

We basically wanted this to bring in
di fferent stakeholders and different fol ks that
woul d be affected by our regulations to get their
i nput in how we proceeded wth these regul ati ons.
We fornmed this early on in May of 2014, and we net
al nrost every nonth for about the past year.

And these are the neetings that we
had. And, basically, we used this Regul atory
Advi sory Commttee to find out how t hese regul ati ons
woul d affect the different stages. W also held a
wor kshop for the town officials. And we al so made a
presentation to the Del aware Associ ati on of
Real tors.

We hel d six public workshops prior to
this. W had the first set about a year ago.
Duri ng that workshop, that was before we really
attenpted to nmake any changes to the regul ati ons.
We basically wanted to get the input of the public,

gi ve them an i dea of where we were comng from as

.
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far as what the current regul ati ons were and where
we were going and what all the actions were that we
needed to incorporate into our regulations. And we
got sone feedback and we had, | think, a good

di al ogue going with the public as far as findi ng out
t hat what their concerns were and questi ons and
trying to get the answers to those questi ons.

In the spring we held anot her set of
wor kshops. And at this point we did have a draft
set of regul ations, and we issued those to the
public for coment and questi ons and had anot her
di al ogue with that.

And then in Septenber of this year,
we had anot her set of workshops. And, basically, we
are working pretty nuch with the set of regul ati ons
t hat are proposed today at those workshops. And we
t ook that.

W did have a -- well, we do have a
proposed set of regul ations that we had publi shed by
the State Regi strar of Regul ati ons, Regi ster of
Reqgul ati ons, on Cctober 1st of 2015. That is the
version that we have a copy of in the back of the
room You can pick one of those up. And now we are

havi ng t he heari ng.

.
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So after the hearing -- well,
actually, as part of the hearing today, we are going
to accept comments related to those regul ati ons.
There will be a conmment peri od. Li sa nentioned this
earlier.

By | aw, the comment period may be a
m ni mrum of 15 days, so Novenber 22nd woul d be the
end of that 15-day period. Al coments are -- they
have the sane weight. So if you submt a witten
conmment on Novenber 22nd or if you speak here today,
t hose comments will have the sane wei ght when it
cones to the Secretary hearing those coments,
review ng those comments, and naking his deci sions.

Lisa will then wite a hearing
report, and then she will nake recommendations to

the Secretary of DNREC and will draft an order. The

Secretary will either accept the order as is or the
regul ations as is, wll adopt the regulations wth
changes, or will reject them

And if the regul ati ons are adopted,
then they will go into effect ten days after they
are published by the State Regi ster of Regul ati ons.

After today, comments wll be

recei ved by the hearing officer. This is her

.
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contact information. |l amgoing to | eave this up
for the remai nder of the hearing. That way, you can
j ot down what you need to. You may not right now
have a comment, but you m ght decide that you have
one before you | eave here today. So pl ease feel
free to jot that information down.

And that's all | have at this point.
Wul d you Ilike ne to nove on to the exhi bits?

M5. VEST: Yes.

M5, LUOMO  Okay. | have the
exhibits that DNREC is going to put into the hearing
record. I am going to go ahead and read what those
are.

Exhi bit 1 are the Proposed
Regul ati ons Governi ng Beach Protection and the Use
of Beaches that were published by the Del aware
Regi ster of Regul ati ons on Cctober 1, 2015.

Exhibit 2 is our start action noti ce.

Exhi bit 3 is the Register Notice and
the notice of receipt by the Del aware Regi ster --
Regi strar.

Exhibit 4 is the notice of public
hearing. W have the notice as it was submtted to

t he newspapers. W have it in the News Journal. W

.
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have it in the Del aware State News. W have a copy
of the public neeting cal endar posting that we
posted. And we al so have the DNREC press rel ease.
We put out a press release so that the nedia can
pi ck up our announcenent of the hearing if they
want ed to.

Exhibit 5 is the website for the
Beach Regul atory Advisory Comm ttee. This website
includes links to the agendas for each of our
Regul at ory Advi sory Comm ttee neeti ngs and the
publ i ¢ wor kshops we had. It also has all the
presentations that were nade at those neetings and
t he public workshops. It has the neeti ng m nutes
fromthose Regul atory Advisory Committee neetings,
and it has the notes from our public workshops.

Exhibit 6 are the anendnents that
were made to the Beach Preservation Act since 1983.
I ncluded in that are Chapter 361, which was fornerly
House Bill Nunber 607; Chapter 380, fornerly Senate
Bill Nunber 373; Chapter 398, fornerly Senate Bil
Nunmber 425; Chapter 435, fornerly Senate Bill Nunber
377; and Chapter 236, fornerly Senate bill nunber
178. And M ke briefly went over what those

anmendnents were in his part of the presentation.

.
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Exhibit 7 is our four-step process
panphl et. The four-step process was a policy since
1996 that we have been using for construction of
structures seaward of the building |ine. It is now
proposed to be part of the regul ati ons. So this is
a di agram that shows how that four-step process
wor ks.

Exhi bit 8 are comments received prior
to the hearing. So if a fornmal coment was
submtted prior to today, that is ny Exhibit 8.

And that is everything that we intend
to produce for the record at this tine.

M5. VEST: Al right. Thank you,
Jenni fer. Let the record reflect that the exhibits
now i dentified by DNREC are hereby entered into the
hearing record. At this tine does the Depart nment
have any additional coments it w shes to nmake?

MR, POWELL.: No.

M5. VEST: | f soneone could get ne
the sign-in sheets, we are going to turn now to the
point in the hearing where we wll open the floor to
comrent .

For those of you that cane in a

little bit late after I had ny opening remarks, we

.
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want to, of course, be fair and courteous to
everybody here and to listen to everybody's comments
when they are offered for the record.

Wien | recogni ze you and read your
nane off, if you would approach the podium and start
by saying your full nane so the court reporter can
make sure that we get it down in the record.

W are, because of the limted anount
of tinme this norning, going to try to keep everybody
to a three to five-mnute tine period. Again, |ike
| said before, maybe you cane just to find out what
t he presentati on was, and you don't have any
comments. That's fine. Maybe, after hearing sone
of the other comments that get offered, you do have
comments. That's fine. The record is open for an
addi ti onal 15 days, so please feel free. You are
not m ssing the opportunity to comment if you choose
not to do so this norning.

The record is going to renmai n open
t hrough Novenber 22nd, so it's conpletely up to you
whet her you comment today or |ater submt those
comrents to ne.

| al so have ny business card, if you

are not wanting to wite that down. So if you want

.
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to approach ne followi ng the hearing, | can nake
sure you have ny contact information that way.

| amgoing to start with the people
that contacted us previously indicating the desire
t o speak. So the first person in line wll be Jim
Bai | ey.

MR. BAI LEY: Good nor ni ng. My nane
is JimBailey. And this norning | amrepresenting
the Al liance of Bay Communities. The Al liance of
Bay Communities is conposed of del egates fromthe
Del aware Bay shore communities fromLittle Creek and
the north continuing to Pickering Beach, Kitts
Hummock, Bowers Beach, South Bowers Beach, Sl aughter
Beach, Prinme Hook Beach, and Broadkill Beach, wth
representation fromthe agricultural, ecol ogical,
and maritime comunities. Qur purpose is to protect
and pronote the bay shore and the surroundi ng
envi ronnent s.

W have reviewed the Proposed
Regul ati ons Governi ng Beach Protection and the Use
of Beaches, and the delegates to the Alliance have
voted to endorse the regulations as witten.

We believe that these regul ations are

in the best interests of preserving and protecting

.
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our shorelines and dune system The Cctober 2015
nor' easter anply denonstrated the inportance of a
vi abl e beach and dune system and the protection it
provi des. W, therefore, encourage the adoption and
i npl enent ati on of these regul ati ons.

M5. VEST: Thank you, M. Bail ey.

Next, M chael Wall s.

MR, WALLS: Good nor ni ng. My nane is
M chael Walls. And I want to thank DNREC and
menbers of the Regul atory Advisory Commttee for all
the work that obviously went into these regul ati ons.
And | thank you for the opportunity to speak here.

| own a bay-front property in
Broadkil |l Beach which | purchased in 1985 after
visiting it continuously from 1976, which, if you do
the math, wll tell you I have been visiting
Broadki || Beach for over 40 years, and | have owned
a property there for 30.

VWhen | bought the hone, it was and
has continued to be ny intention to nmake it a
year-round hone for retirenent and making it
suitable as a full-tine residence.

The current hone is a grade on a | ot

that is conpletely seaward of the building |ine. In

.
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order to make the hone suitable, the fl oodplain
insurance will require its elevation on a new
foundati on, which will also allow for necessary

st orage and par ki ng bel ow. Expansi on for adequate
space W ll necessitate the addition of another
living | evel above the new one.

My readi ng of Section 3.5 and the
definitions in the proposed regul ati ons seens to
say, clearly, that all that is perm ssible.

However, it seens al so uncertain, based on readi ng
of ot her comments. And that's what ny concern is.

| believe it would be fair to all
concerned if there was an i ncontroverti bl e | anguage
stating that, "Any existing building seaward of the
building line nay be el evated and i nproved w t hout
limtation within its existing footprint so | ong as
all such elevations and i nprovenents are consi stent
with all the federal, state, and county
regul ati ons. "

This is particularly true for
structures purchased by their current owner prior to
the creation of the four-step process and those
behi nd constructed and mai ntai ned dunes, such as the

dune recently created by the channel dredging

.
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proj ect.

| suggest that such | anguage woul d be
fairer in that, A it doesn't keep shifting the
standards for people who purchased property under a
different set of regulations, and it doesn't deval ue
bay-front properties by allow ng construction and/ or
i nprovenent on |l ots behind the building |ine that
soar to height limts and footprints far in excess
of those existing seaward the building |ine.

And it renoves any unfairness in the
establi shnent of any arbitrary standard for limting
the cost of any inprovenents to sone percent age of
t he val ue of the existing structure.

Such costs escalate with inflation
and naterials, |abor, and profits, while ol der
structures decline in value due to age and the
i ncreasing rel ati ve val ue of hones not seaward of
the building line created as a consequence of the
proposed regul ations that | just nentioned in nunber
t wo.

And it would allow for increased
protection of the beach and the dunes by permtting
el evation of buildings within their existing

footprints above the grade | evel w thout penali zing

.
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honmeowners by reducing the size of their hones.

The seemi ngly adm ni strative action
of changi ng regqul ations can and will have i npact on
| ongst andi ng plans for the lIives of individuals and
famlies who purchased prior to the changes in the
regul ati ons and could not have anticipated their
negative i npact with any anount of due diligence.

" masking that these proposed
regul ati ons do not allow for the destruction of
people's lifetinmes of planning.

And | thank you for your attention.
And | will give you the witten coments.

M5. VEST: Thank you, M. Walls.

A You are wel cone. Thank you.

V5. VEST: Just a little

housekeepi ng. I want the record to refl ect that
M. Bailey offered his witten conments. | have
mar ked them as Bail ey Exhi bit Nunber 1. | wll do

the sanme for M. Vlls' witten comments. They w ||
be indicated as Walls Exhibit 1. And thank you,
gent | enen, agai n.

Next up, Janice Kl ot z.

M5. KLOTZ: Good nor ni ng.

M5. VEST: Good nor ni ng.

.
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M5. KLOTZ: I am Janice Klotz, and I
have been a visitor and a resident in Broadkil
Beach for nore than 25 years. My husband i ntroduced
my to Broadkill Beach when we first net, asking ne,
"Coul d you be happy here?"

I knew | had fallen in | ove, not just
with him but with this place, the beauty of the
| and, bay, the captivating wildlife. For 25 years,
we have nested, inproved, and dreaned of our hone's
potenti al . Now, after years of planning and savi ng,
we stand on the verge of realizing our dream

Qur hone is on a |lot seaward of the
buil ding line. Its bay-front | ocation was and is
its main attraction to us. That was the site's main
val ue when it was purchased. Now, as we try to
capitalize on that value, to nake our dreans cone
true, we feel it may be threatened by the
regul ati ons.

| find it grossly unfair to inpose
any limtations on the inprovenents and additions to
the existing properties so |long as they renain
wthin their existing footprints. Such limtations
on properties seaward of the building |line give

unfair value to properties behind the building |Iine

.

"'J[i
WILCOX & FETZER LTD
Registered Professional Reporters

(302) 655-0477
www.wilfet.com




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

27

by not inposing the sane [imts on them At the
sane time, they hurt the conparative val ue of
bay-front property.

Peopl e who bought hones in good faith
before the four-step process should not be Iimted
by it. If a hone has not suffered storm damage in
decades, it seens to ne that its footprint has
proven itself to be no threat to beach, dune, or
I Nsur ance conpany.

The | anguage of the footprint section
of the proposed regul ati on seens to respect this,
but so many ot her parts of the regulations seemto
allow limts.

Il would like it clear that any
exi sting building seaward of the building |ine my
be i nproved, expanded, and repaired so | ong as any
and all such work is within its existing footprint
and, of course, in conpliance with all federal,
state, and county buil di ng codes.

That woul d make ne feel nuch nore
certain of our future in this place that we have
cone to | ove. | thank you.

And | al so have anot her conment here.

But, in the essence of tinme, | will just submt that

.
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to you.

M5. VEST: That's fine.

M5. KLOTZ: And | hope | can squeeze
t hr ough here. Don't put that on the record, please.
(Laught er)

M5. VEST: Thank you, Ms. Kl otz.

M5. KLOTZ: Thank you.

M5. VEST: Ms. Klotz's comments wi ||
be indicated as Klotz Nunber 1. And, again, thank
you. Exhibit 1, rather.

| apol ogi ze in advance if | nmess up
sone of your nanes. " mnotorious for that. George
Naegel e.

MR. NAECGELE: Naegel e. (Correcting
pronunci ati on.)

M5. VEST: Naegel e. I was going to
say that.

MR. NAECELE: Ever ybody has a probl em
wthit. Good nor ni ng. My nane is George F.

Naegel e. I am Vice President of the Broadkill Beach
Associ ati on.

After careful review, the Board of

Directors of Broadkill Beach Preservation

Associ ati on has voted to endorse the proposed

.
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regul ati ons governi ng beach protection and the use
of beaches as presently witten.

The intent of these regulations is to
protect our beaches and dune system The ei ght
hi gh-ti de nor-easters in October 2015 unequi vocally
denonstrate the value of a healthy beach and dune
system Therefore, we encourage the expedition --
expedi ti ous adoption and i npl enentati on of these
regul ati ons. Thank you.

M5. VEST: Thank you, M. Naegel e.
And, again, his witten comments submtted for the
record are hereby marked as Naegele Exhibit 1.

At this point I amturning nowto
those that indicated a desire on the sign-up sheets
t o speak.

Again, no particular order, just the
order in which they are on the sheets. Ronal d
Honsi cker .

MR. HONSI CKER: Good nor ni ng. My
nane i s Ronal d Honsi cker. " m past mayor of the
town of Bowers Beach and a delegate to the Alli ance
of Bay Comunities. W discussed this in the
Al liance, and M. Bail ey gave a good presentation as

to the endorsenent that the nenbers gave. | just

.
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wanted to add to it ny personal endorsenent to the
adoption of these regul ations. Thank you.

M5. VEST: Thank you, sir. Ron
Goodwi n?

MR, GOODW N: Good nor ni ng. My nane
is Ron Goodw n. | own a property at Prine Hook
Beach, Del awar e.

A coupl e of questions that | have
concerni ng these proposed regul ations. And | woul d
li ke to second what M. VWAlls had said about the
i nconsi stency and the unknown affect on the property
val ues that these regul ati ons have.

One thing | guess that concerns ne is
| don't believe the regul ations are in conpliance
wth the | aw as stated, the Beach Preservation Act,
because there should be no question that property
owners that are | ocated seaward of the building Iine
have a right to build wthin that sane footprint.

The | aw states -- and | quote -- the
Beach Preservation Act, Section 605, permts
required under D, it states, "Notw thstandi ng any
provision of this section or regul ati ons,” neani ng
in spite of, "any provisions of this section or

regul ati ons adopted by the Departnent, no property

.
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owner shall be prevented within the regul ated area
fromrepairing, nodifying, nodernizing, updating or
i nproving their existing structure or by performng
such actions be required to relocate or reduce in
size so long as these repairs, nodifications, or

i nprovenents are wwthin the existing structure's
footprint."

That's not exactly what the proposed
regul ations state with the four-step process.
That's not in conpliance with the law. And | think
t hat needs to be changed. Wether it's DNREC s
policy or not, the regul ations and policies have to
be in conpliance wth the existing |l aw, peri od.

Second, | would |like to ask: One of
t he requi renents when they adopt or propose rul es
and regul ati ons by state agencies, they need to be
reviewed by the Attorney CGeneral to determ ne the
effect on private property rights. Has t hat been
done, M. Dirkson, Durstein?

MR, DURSTEI N Yes.

MR, GOODW N: Ckay. Can you provi de
us with a copy of that witten statenent?

MR, DURSTEI N I will.

MR, GOODW N: And can you put that on

.
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t he web?

MR. DURSTEI N: | believe we can

M5. LUOMO We can probably do that.

MR, GOODW N: Okay. I think that's
i nportant, because that has to be reviewed. GCkay?
Because if it's a taking of private property, you
are required by federal and state | aw j ust
conpensation to the property owners.

Do you believe this is a taking,

M. Durstein?

MR, DURSTEIN. Well, again, the
format here is not supposed to be a Q and A, but |
have anal yzed the regul ati ons. I nmean, the short
answer is no, | don't believe that they woul d
violate the constitutional protections or would
constitute a taking.

But ny witten evaluation will be a
little nore involved than that, because it's a
sensitive issue, and there is a lot of |law behind it
that requires sone anal ysis.

MR, GOODW N: Ckay. " m surprised
that wasn't put on the web by now.

Second of all, before | forget, can

you have these slides put on -- are they on the web

.
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now?

M5. LUOMO  They are not at this
time, but they will be.

MR, GOODW N: Okay. Wiy weren't they
put on prior to this neeting so we could all review
t hem and be prepared for an informative gi ve and
t ake neeti ng?

M5. LUOMO  Just in case | changed it
bet ween now and t hen.

MR, GOODW N: Ckay. Speaki ng of
that, this public notice in the Register of
Regul ations for the State of Del aware, what --

Ms. Luonpb, what date was that prepared on?

M5. LUOMO. The notice?

MR, GOODW N: Yes.

M5, LUOMO Un it will be in ny
exhi bits.

MR, GOODW N: Ri ght . It was prepared
on 9/ 11/ 2005.

MS. LUOMO  No.

MR GOODW N That's what the first
page says right here, prepared by Jennifer Luono
9/ 11/ 2015.

M5. LUOMO:  2015. Yes, 2015.

.
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MR, GOODW N: Fi fteen. " m sorry.
I s that when you prepared it?

M5. LUOMO: This is when | submtted
it to the State Regi strar.

MR, GOODW N: Ckay. And that was
prior to the public workshops?

M5. LUOMO.  Yes.

MR GOODWN:  So, in other words, the
i nput fromthe public workshops neant not hi ng,
because this was al ready prepared and submtted --

M5. LUOMO.  Yes.

MR GOODWN:. -- prior to the public
wor kshop; is that correct?

MS. LUOMO W had the ability to
make changes between t he wor kshops and now i f we
felt -- if the need was there.

MR, GOODW N: So you woul d have had
to resubmt this to the Register?

M5, LUOMO: W woul d have had to nake
that clarification during the hearing. But we did
not change anything fromthis set of regqulations to
what we are proposing today.

MR GOODWN:. And why is that?

V. LUOMO Because there were no

.
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changes necessary.

MR, GOODW N: In your estinmation?

M5, LUOMO In our review with the
Regul at ory Advi sory Comm ttee.

MR, GOODW N: Okay. I think that
needs to be reviewed. These regulations are not in
conmpliance with the | aw.

And | guess, then, | guess ny
question is that these regulations, this four-step
process, that's been a policy, not a regulation for
the last nine years; is that correct?

M5, LUOMO 19 years.

MR, GOODW N: Ni net een years?

MS. LUOMO Ni net een years.

MR, GOODW N: So why wasn't it
adopted as a regulation in the past 19 years? Wy
all of a sudden now?

MS. LUOMO Wll, the first attenpt
to incorporate it into the regulations was in 2006,
so that was alnost ten -- well, nine years ago.

MR GOODW N: And what happened t hen?

M5, LUOMO We withdrew our
regul ati ons.

MR, GOODW N: Speaki ng of that,

.
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Hearing O ficer, I would Ii ke you to include the

m nutes and the informati on fromthose two neeti ngs,
t he 2004, Decenber 2004, and the January 2005 in the
m nutes of this neeting, because it seens like it's

a conti nuati on.

M5, VEST: Well, your coment with
that request is certainly noted for the record. But
in the Departnent's presentation, they noted that
that particular promul gation was withdrawn. This
whol e thing was started fresh, | believe with a
brand new SAN in April of 2014. So they started
from scrat ch.

There is no need to bring the
previ ous pronulgation into this. This is a brand
new r ul enmaki ng procedure. So your conment i s noted
for the record.

MR, GOODW N: Okay. The second thing
IS can you require themto put those notes on their
website so that everybody can see the previous --
you know, we learn fromthe history, and we woul d
li ke to see that. Because | have never found them
on the web. Are they on the web?

M5. VEST: Well, | believe that the

Departnment already said that they were going to be

.

"'J[i
WILCOX & FETZER LTD
Registered Professional Reporters

(302) 655-0477
www.wilfet.com




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

37

putting up the m nutes and what not that they
referenced in their presentation.

But, again, you know, part of the
wor kshops and part of the steps that were taken to
get here today was a rehash of how we got here. So
I|"msure that any valid history that woul d be
val uabl e woul d be contained wthin those exhibits.

If you are | ooking for sonething once
t hey go up, and they do not appear to be on the web,
by all nmeans, contact ne, and |I'l|l see what we can
do.

MR GOODW N Well, they're already
telling me --

MS. VEST: But, for now, your comment
i S noted.

MR GOODW N:. Thank you. They are
already telling ne that those mnutes fromthose
nmeeti ngs in Decenber '04 and January '05 are not on
the web. They have never been placed on the web?

M. LUOMO I don't believe they are
on the web now. | can't say that they were never
pl aced on the web. They may have been back then.

MR, GOODW N: Can you pl ace those on

t he web?

.
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M. LUOMO I s that sonet hi ng we need
to do?

M5. VEST: Your request is noted. W
w il take it under advi senent.

MR GOODWN:. Ckay. Well, let's see
here. And one of the things that concerns ne about
the timng of this is it seens like this hearing --
and | nentioned that at the public workshop -- it
was never put in the notes at the MIton neeting.

It seens to ne that this is being pushed through
ri ght now before the end of the year. I s that
correct?

M5. VEST: W are here now as part of
the steps to this pronul gati on. It's a process that
t he Departnent uses with its regul atory devel opnent,
and it happens to be Novenber.

MR, GOODW N: Yes. But this -- the
regul ati ons, the Beach Preservation Act, was changed
in 2006; is that correct?

M5. LUOMO  2006. The | ast
anendnents to the Beach Preservation Act were nade
in 2006.

MR, GOODW N: Right. So here we are

nine years later. And | would request that we have

.
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an additional neeting after this, because there is a
| ot of open-ended i ssues that need to be revi ewed.
And | think one of the reasons why this is being
pushed t hrough now, rather than waiting, because
after January 1st of this next year, DNREC wl | be
requi red under law to justify their change in
regul ati ons.

And | believe that, you know, we have
gone nine years waiting for this, and I don't
bel i eve that several nonths, waiting several nonths
for people to be understandi ng what these
regul ati ons actually nean and the affect on their
property val ues.

| believe it's prudent for DNREC and
the State of Delaware to wait and do the eval uati on
that's necessary -- that would be necessary starting
the first of the year. And | would ask any
politicians in the roomhere -- is there any
politicians, representatives? Sir, |I'msorry, your
nanme, pl ease?

M5. VEST: Sir, if you would just
keep your conmments -- we have got to nbve on

MR, GOODW N: | need to know. I

woul d t hi nk, out of courtesy, you would have

.
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i ntroduced the politicians in the begi nning of the
meeting so that all the property owners would know
who they are and who their representatives are here.

M5. VEST: They certainly have an
opportunity to offer cooment if they wsh to, and
they are certainly here to neet with you at the
concl usi on. But right now we are under a serious
time frane. So your comments are being noted for
the record. W appreciate the coments. But at
this point they are noted for the record.

MR, GOODW N: Okay. Wwell, then, |
woul d ask the gentleman who is a politician that he
doesn't all ow DNREC to push these through w t hout
doi ng an eval uation of the taking, the evaluation of
what it's taking fromthe property owners, and that
it is in conpliance wth the existing Beach
Preservati on Act.

This four-step process of trying to
nove people's hones back is not in conpliance with
the one | read in the begi nning. You know, there is
a question mark in ny m nd. And ny property is
partly forward of the beach line. There is a
question in ny mnd whether or not | could put

anot her story or nake inprovenents on m ne, reading

.
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t hese proposed regul ati ons. But the lawis clear in
my mnd that we are allowed to do that. So | think
there is a discrepancy that needs to be revi ewed by
the commttee that's in charge of DNREC for the
State of Del awar e.

And that's all | have at this tine.

M5. VEST: Thank you, M. Goodw n.
Movi ng on down, Denni s Reardon. M. Reardon, you
had i ndi cat ed per haps.

MR. REARDON: I wll put it in
witing. Thank you.

MS. VEST: Ckay. Very good. Next ,

St eve Pl ot ki n.

MR. PLOTKI N: I will also submt in
writing.

M5. VEST: Ckay. Thank you. Bob
Val i hur a.

MR.  VALI HURA: Good nor ni ng. My nane
is Bob Vali hura. ' m here on behalf of the 2,200
residential units at Sea Col ony. Il would like to

recogni ze Senator CGerald Hocker, who is here today.
Senat or Hocker has indicated he will speak at sone
poi nt this norning.

I have with ne Phil Drew and Tom

.

"'J[i
WILCOX & FETZER LTD
Registered Professional Reporters

(302) 655-0477
www.wilfet.com




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

42

a son. Phil Drew is a nenber of the board of
directors of Sea Col ony Recreational Association,
and Tom A son is the property manager at Sea Col ony.

Sea Colony is a seaside residenti al
resort conplex just south of Bethany Beach. Sea
Colony is a unique part of Delaware, simlar inits
position along the Del aware coast as the communities
of Rehobot h Beach and Bet hany Beach.

Sea Colony is hone to nore than 2,000
residents, housing well over 5,000 famli es,
friends, and guests and renters at any one tine
during the peak summer season.

Sea Colony is an integrated comunity
with the pools, the pronenades, the parKking
anenities, and buildings are all part and parcel of
the entire devel opnent.

Sea Colony is an econom c engi ne for
sout hern Del aware, spinning off mllions of dollars
of revenue for businesses in and around Bet hany
Beach during the height of the sumer season.

Sea Colony is, in sum a summer
wonder | and of beaches, pools, el evated wal kways,
hones, famlies, residents and renters, every bit as

i nportant to Del aware as Rehobot h Beach and Bet hany
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Beach.

W want to thank DNREC, its
secretary, David Small, its staff, including M chael
Powel | and Jennifer Luonpb, for going out to the
communi ti es, explaining these new regul ati ons, and
listening to the residents' concerns about the
regul ati ons as they seek to protect Del aware's
coastl i ne.

W are here for the exact sane
reasons that DNREC is here, to ensure the conti nued
viability of Delaware's coastline and to serve as
good stewards of Del aware's treasures, the coastal
dune, and its beaches. I ndeed, it is the beach and
dunes that draws the residents and guests to Sea
Col ony.

In that regard, Sea Col ony and DNREC
have | ong partnered to protect the coastline and the
dunes over the past 40 years. They have cooper at ed
with each other in nmultiple beach enhancenent
projects, projects which have preserved and
protected the coastline to the north and to the
south of Sea Colony. The synbiotic rel ationship has
been good for DNREC, has been good for Sea Col ony,

and has been good for the beaches and dunes in
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Del awar e.

We commend DNREC for putting into
pl ace these regul ati on nechani sns that wl |l
facilitate beach preservation and use, especially as
they intend to treat tenporary structures, and
under stand that many of the regul ati ons bei ng
promul gated are putting into regul ati on that which
has al ready been in policy at DNREC

Sea Col ony generally supports the
t hrust and objective of these new regul ati ons. Sea
Col ony has but one concern which putting hard and
fast regul ations into place does not recogni ze: The
uni que situation facing Sea Colony with respect to
its location, its creation, and its integrated
structure.

Looki ng at the definition of
"substanti al damages,"” these new regul ati ons nmay not
recogni ze the uni que nature of Sea Col ony and,
unfortunately, may end up treating Sea Col ony
differently from Rehobot h Beach and Bet hany Beach,
the two simlarly-situated communities al ong the
coastl i ne.

The | aw and regul ati ons as drafted

wll allow owers in Rehoboth Beach and Bet hany

.
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Beach the right to rebuild fromthe boardwal k,
unfettered by the fear that they cannot recreate
t hat whi ch thousands of residents and guests | ook
forward to seeing, using, and enjoying.

A hotel in Rehoboth Beach whose pool
is integrated into that hotel that abuts the
boardwal k will be able to restore that pool.
Rehobot h Beach and Bet hany Beach will be able to
restore their pronenades, their boardwal ks, all ow ng
t housands to take in the natural beauty al ong the
seashor e.

And public anenities in Bethany
Beach, such as restroons and parking, wll be able
to be rebuilt exactly as they are today, all ow ng
t housands to conti nue using them

Yet, now, with these regul ati ons,
whi ch may not be fl exi ble enough to ensure that Sea
Colony is rebuilt in the manner that it stands
t oday, these exact sane types of anenities which are
i n both Rehobot h and Bet hany Beach nay be in
j eopardy. The pronenade nmay not be able to be
restored to where it is today. The pools that sit
in the front of Sea Col ony may not be able to be

rebuilt. The parking that sits there today nmay not
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be allowed to be rebuilt.

There is no guarantee that they --
they may be rebuilt. There is no guarantee they can
be rebuilt where they are today, and there is no
guar antee that the expectation of thousands of
residents, residents, their guests, renters, built
up over 40 years of Sea Col ony's existence, wll
| ast another 40 years follow ng a catastrophic act
of God.

Sea Col ony urges DNREC to consi der
t he uni que nature of the seaside resort conpl ex and
keep open -- and keep an open mnd in seeking a
solution to the situation facing Sea Colony in a
catastrophic situati on where substantial danage has
been w ought agai nst Sea Col ony by an act of God.

Sea Colony wll be submtting
solutions to the regulation which will give DNREC
the flexibility to work with Sea Colony in such a
situation. And we respectfully ask that DNREC work
Wth us to ensure that Sea Colony wll remain as
Del aware's preem nent resort conpl ex, whether or not
a disaster strikes. Thank you very nuch.

And | will submt a witten copy of

t hese remarks, as well as ny foll owup comments
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relating to the suggestions, at a | ater date. Thank
you.

M5. VEST: Very good, sir. Thank
you. Robert Kennedy?

MR.  KENNEDY: Good nor ni ng. My nane
i s Robert Kennedy. Il live at 123 Henl open Shore
Circle at Bay Shores in Lewes.

| amreally here to seek sone
clarification nore than nake a statenent. It's sort
of -- in reading these proposed regul ations, | know
t hat several definitions have changed. And it's
unclear as to what being included within the new
definition of a regul ated area neans in terns of
repairs to existing properties that are three houses
away fromthe shoreline.

Bef ore, they could have been
i ncl uded, but they were also not included if there
was an intervening stream Such is the case in ny
devel opnent .

So I'mthree houses away fromthe
shoreline. And it's unclear to ne, if | have
repairs to be nade to ny house, would that require
me having to cone before DNREC to seek approval ?

have tried to read these proposed regul ati ons. It's

.
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not clear to ne. They seemto be very specific
regardi ng what has to be done for construction or
repairs to buildings that are beyond the buil di ng
i ne. But it's not as clear to ne what happens in
nmy case, such as this past sumer when we had to do
sone repairs and re-siding of our house, only to
find that one of the studs had water damage due to a
| eak that had to be repl aced. I s that consi dered
construction? |Is that considered repair? Wuld I
have had to stop work, seek a permt, were these
regul ations in place, before continuing on wth
maki ng t hose repairs?

So that's really a concern that |
have. I don't know what now "being included within
the regul ated area” would nean in this situation.

So that was ny prine concern. Maybe
that could be answered afterwards as to what this
regul ati on proposes for this situation. That was ny
primary concern. I f anything el se cones up, maybe
wth other comments today, | would |i ke the
opportunity to submt further comment to you.

M5. VEST: Absolutely. Absolutely.

MR. KENNEDY: Thank you very nuch.

M5. VEST: Thank you, M. Kennedy.

.
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Jani ce Erich, Erich?

M5. ERI CH: Her e. l"mgoing to
w t hdraw ny request to speak.

M5. VEST: Okay. That's fine, ma' am

At this point | believe I have
recogni zed everybody that either nmarked yes or said
t hat perhaps maybe they would |i ke to speak.

Again, recognizing the limted tine
that we have, at this point is there anybody that is
here that would wish to offer a brief comment for
the record? Sir, | recognize you. If you want to
go up to the podium and state your nane for the
court reporter.

MR, MORGAN: Good nor ni ng. My nane
i s Robert Morgan. Il live at 415 East Cape Shores
Drive, Cape Shores in Lewes.

| actually don't have any comments,
but I have sone questions that arise fromreadi ng
the regs. And | hope that they are not answered
el sewhere and that | haven't m ssed them

The website on which the Power Points
w Il be displayed, how would I find that w thout
poki ng around?

V5. LUOMO I can give you a copy of

.
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the exhibit list, and it has the website on there.

MR, MORGAN. That woul d be great.
And wll the exhibits, thensel ves, be on the
websi te?

M5, LUOMO Un | hadn't thought
about that, but | can do that.

MR. MORGAN:. That woul d be great, the
Power Points on the website.

MS. LUOMO  Ckay.

MR MORGAN: And the permts that are
referred to as being required in various pl aces,
especially in section four, have they been drafted?
Are they available to ook at? The application
forns?

MS. LUOMO The application forns,
yes. There is no plan to change what we have
al ready used.

MR, MORGAN: So all the permts that
are required, the application forns have al ready
been finalized?

M5. LUOMO  Yes, except for possibly
tenporary structures, because at this point there is
no differentiation in the current regul ation, so we

may cone up with a new application for --

.
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specifically for tenporary structures.

MR. MORGAN: And have the application
forns for the others, other than tenporary
structures, are they on the web? Are they avail abl e
to see?

M5. LUOMO.  They are on the website,
yes.

MR, MORGAN: Geat. And in the
definition of "coastal engi neering standards,"”
there's a reference to el evati on contours above
NAVD. How does one find what they are?

MR, POWELL.: Sur e. First of all,
that's a good questi on. It would be established by
a land surveyor. That is the sane vertical datum
that's used in, for exanple, the city of Lewes's
code to require floor elevations above a certain
| evel in accordance wth the FEMA maps.

So it would be typically, for
example, 9-foot NAVD is referred to as a verti cal
el evation in the coastal engi neering standards. And
there would be a | and surveyor could | ocate, just as
they would for setting the floor of a new house.

MR, MORGAN: So Lewes's own buil di ng

official m ght have those?

.
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2

POWELL: That, |' m not sure.

2

MORGAN: Okay, where el se can |

MR, POVELL.: For exanple, if you had
if you had a house in Cape Shores that had been
built through a city of Lewes building permt, they
m ght have records of your floor el evation or your
ground elevation in that vertical datum

MR MORGAN: Is that the sane as a
certain nunber of feet above nean high or high water
that's referred to soneti nes?

MR, POVELL.: Soneti nes peopl e refer

to NAVD 88 as feet above nean sea | evel. But
that's, | don't believe, a technically correct way
to say it.

MR. MORGAN: Thank you. Also, the
regul ated area refers to "nean high water." How do
we know what nean high water is?

MR. POVWELL: The regqulated area is
the first three buildable lots from nean hi gh water.

MR. MORGAN: Ri ght.

MR, POVWELL: So nean high water would
typically be, on the course of a nonthly basis, the

tide | evel. You know, it can be established in the

.
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field, but I'"'mnot sure that that establishing it in
the field would change the nunber. The third | ot
probably would be fairly easy to figure out back
from nmean hi gh water. Regardl ess of how it was
established in the field, I would expect that the
third buil dable | ot would be the sane three lots
pretty much regardl ess of how nean hi gh water were
est abl i shed.

MR, MORGAN: I was actually referring
to the definition of "regulated area,"™ which doesn't
refer to the nunber of |ots.

MR POWNELL: Ckay.

MR, MORGAN: So is there any way to
figure out what "nean high water” is so you can
determ ne the regul ated area?

M5. LUOMO. There is. Qur Wetl ands
Section determnes this all the tine.

MR MORGAN: Is it available to the
public?

M. LUOMO I wouldn't say it's on a
map or anything li ke that. It's simlar to |ike
finding the 9-foot el evation contour NAVD. A
surveyor could find that.

But that's -- that woul d probably be

.
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how we woul d deternm ne when an approval was required
fromour offices, establishing what nean hi gh water
line is at the tine and | ooking three lots, three
bui | dabl e | ots back.

MR, MORGAN: How often is it

det er m ned?

MR PRATT: In the case of this, |
don't have the real technical answer, but 'l tel
you what | know exists fromthe Subaqueous Lands

Section, is they enter a property and determ ne
where the highest wap line is, in other words the
line of deposition of nmaterial placed by either a
stormor the nonthly high tide.

And that's generally an indicator on

alot. In all cases -- and | think what M ke was
referring to -- in all cases in Del aware, the wap
line or the nean high water line on a nonthly cycle

is on that first subdivided |lot in a subdivision or
in a commnity.

So that would nake the third | ot back
in an al ready subdivided | and or a comunity the
limt of the regul ated area. Because in every case
in Delaware right now we don't have a nean hi gh

water line that's | andward of the first |lot that's

.
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wi t hi n a subdi vi si on.

MR MORGAN: All right. " m not sure
| followed all that, but thank you. (Laught er)

MR, PRATT: And then the other side
of it is we have a survey party. What we do is, to
help us wite technical standards, we can go in as
surveyors and determne a tidal range within a body
of water. If it's a back bay, it's a little bit
nore difficult, because it's open ocean.

W know what the range -- the
predicted range is for the mlli tide charts as to
how much high tide is above nean sea | evel or NAVD
We know exactly what that is by NOAA standards. And
we can establish a vertical point and then establish
hori zontally on the beach where that point
i ntersects, so we know exactly where that is, so we
can survey it in.

MR, MORGAN: I's that kind of
i nformati on avail abl e anywhere on t he web?

MR, PRATT: Not easily. You can

discern it, but it's not right out there like as a

MR, MORGAN: R ght. In the

definition in Section 3.7.1, various activities are

.
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prohi bited. And the new one is transportation of a
storage of any type of boat across the dune. That
woul d presunably include kayaks, because it's any
type of boat. So the peopl e | eavi ng kayaks on the
beach will not be allowed under this regul ati on?

M5, LUOMO Leavi ng a kayak on the
beach is fine. The purpose of this section of the
regulation is to protect the dune and the dune
veget ati on.

If you are carrying a kayak across a
desi gnat ed dune crossing, that is not a violation.
I f you are keeping a kayak on the beach and it's not
interfering wwth the dune, that would not be a
vi ol ati on.

MR, MORGAN: Thank you. Then the new
definition, the new section in 3.8, tenporary
structures, | assune this includes kayak racks?

M5, LUOMO.  Yes.

MR, MORGAN: How woul d you get a
permt or approval from DNREC for the |ocation of --
because in our comunity we have about four kayak
racks. How w I | we get approval for those?

M5. LUOMO.  You would submt an

application to us show ng where you are going to be

.
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pl aci ng these kayak racks and then expl ai ning the
time frame in which they are going to be in pl ace.

MR, MORGAN: Can that be a multiyear
permt application?

M5. LUOMO Yes. At this point what
we would use is our typical letter of approval
application, but we wll probably devel op an
application strictly for tenporary structures.

MR. MORGAN: Thank you. In 4.3.1 it
says nobody shall build, for instance, a bul khead.
VWhat if it was already -- and this is not new. \What
if that was done without a permt a few years ago?

M. LUOMO Constructi ng a bul khead
w thout a permt?

MR, MORGAN: Not nme, by the way.
(Laught er)

M5. LUOMO:. That woul d be consi dered
a violation.

MR MORGAN: But what woul d DNREC do
about it now?

M. LUOMO. We would work on that on
a case- by-case basi s.

MR MORGAN: All right. In the new

Section 4.5.3.1, there is a regul ati on of dune

.
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crossovers from conmmunities.

M5. LUOMO.  Uh- huh.

MR MORGAN: And it specifies how
wi de they can be and so forth. Are current
crossovers going to be grandfathered?

M5. LUOMO  Yes. If it's already
existing, then we would not require a nodification
to an existing structure. This would be for
anyt hi ng new or anything that is being rebuilt,
reconstruct ed.

MR. MORGAN: Thank you. And one
m nor poi nt. In the 4.5.3.1, the fourth |ine says,
"Single famly dwellings within a subdivision on non
oceanfront or bay-front lots." | assune that neans
non ocean front or "non" bay-front lots to be --

M5, LUOMO.  Yes.

MR, MORGAN: It wasn't entirely cl ear
to ne, but | thought that's what it neant.

That's all the questions | have, |
t hi nk. Thank you very nmuch.

M5. VEST: Thank you, M. Mborgan.
Anyone el se? Yes, sir.

SENATOR HOCKER:  Geral d Hocker, State

Senator, 20th Senatorial District. I really didn't

.
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pl an on saying anything at this neeting today, but I
do want to thank you all for com ng out on a
Sat urday norning and gi ving up your tine. I
appreciate this. This is an inportant neeting.

The main reason why |I'mhere is
really property rights for the individuals that
al ready have structures on their property.

| have lived in this area all ny life
in the beach area. | was here during the '62 storm
We haven't seen anything like the '62 storm But |
can tell you that with the | eadership of Tony Pratt
and the existing dunes that we have today, the
beaches are in nmuch better shape today than they
were prior to the '62 storm

When t hose dunes were first constructed --
| forget the year -- | had conplaint after
conpl ai nt, you know, why so high, why can't you see
t he beach fromon the boardwal k. After the first
storm they all realized why they were so high.

And t hose dunes have saved property owners
not thousands of dollars, mllions of dollars to
today's date. W need to do all we can to keep that
dune structure and our beaches built and protected.

But a few years back, Senator Bunting and

.
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nyself, as the House sponsor at that tine, sponsored
|l egislation to allow existing structures to be built
on the sane footprint and nmai ntai ned on that sane
footprint. And we need to make sure that that is
part of this regulation that conti nues.

But maybe we need to | ook farther at that
pi ece of | egislation and nake sure that parking lots
and roads and outside structures are part of that
sane footprint and able to be built back. And I
think that's what Sea Col ony was, you know, | ooking
for, pools and front yards and all that. But it's
all existing structures able to be built back under
t he existing footprint.

It was just this past year that | worked
wth the governor's office, the governor's attorney,
and had Senate Bill 113 and 120 passed. And that is
really to put sonme controls on regulators and
regul ati ons.

And | am asking you to not adopt this
|l egislation until after January 1st when those new
regul ati ons can be put in place. And that's SB 113
and 120. And that allows the public to know who the
regulation is intended to regul ate, the cost benefit

analysis that is to be done, and the cost. If the

.
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cost exceeds the benefit, working with those that
are involved to try to get that cost down and cone
up wth ot her nethods.

I amrequesting that this regul ati on not

be put in place until you can follow the new | aw
t hat has been signed by the governor and will cone
into effect on January 1st. Thanks.
( Appl ause)
M5. VEST: Thank you, Senator Hocker.
Anyone el se wshing to offer comment? Okay. | do
want to thank everybody agai n. Oh, I"'msorry.

MR, GOODW N: Do you want ne to wal k
up there and speak?

M5. VEST: Is it a brief conmrent?

MR GOODW N  Yeah, it's a brief
comment .

M5. VEST: You can just stand right
t here.

MR GOODWN:. Ckay. One of the
things is that I want to know from DNREC i s what
ki nd of engi neering studies they did to establish
the ten-foot and the nine-foot el evations and the
set backs fromthose points on the beaches, on the

ocean beaches and t he Del aware beaches. What

.
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engi neering studies did you use to establish those
poi nts and el evati ons?

MR, POWELL.: It's before ny tine.

MR, PRATT: | can address that. This
is aline established as a result of a public
hearing in circa 1978, '79, and in which case the
public requested to have maps be pl aced on -- excuse
me -- lines being placed on a map rat her than bei ng
a field interpretation done at the tine by staff.
Thi s pre-dated ne.

Vandemar k and Lynch, an engi neering
firm conducted an aerial survey, a
t hr ee- di nensi onal stereographic survey of the entire
coast for there, and so that they established
el evati ons to stereographi c photography, which at
that tine was state of the art, and created the
10-f oot contour on the oceanfront and the 7-foot
contour on the Del aware Bay shore.

And Departnent staff then, every
500 feet, put a point that was either 100-foot or 75
| andward of those two el evation contours. That's
how it was done by Vandenmark and Lynch, an
engineering firmin the business at the tine.

MR, GOODW N: But what nmade DNREC

.
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choose the 10 and the 7-foot el evati ons?

MR, PRATT: It predated ne. | don't
know.
MR GOODW N: What engi neering basis?
MR. PRATT: It's roughly -- the
10-f oot contour, | don't know for certain, because,

again, it predated ne and DNREC, and that's a | ong
ti me ago.

But there was 10-foot contours nore
or less the break and slip between the toe of the
dune on the oceanfront and the berm itself. The
berm el evation is usually runni ng about plus eight.
And so that was typically found to be about the edge
of vegetation |line.

So it would be the seaward toe of the
dune and then 100 feet |andward -- it would be the
| andward toe of the dune. And that was conforn ng
to what was called the Caldwell Section at the tine.
It was a guy naned Bill Caldwell had desi gned a dune
el evati on which was a 100-foot base and a plus 16
top, and that was an engi neering standard that was
very typical at that tine.

MR GOODW N So there hasn't been

any studi es or engi neering since '78?

.
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MR, PRATT: That's correct. Well,
there's lots and | ots of engi neeri ng. W have not
changed the map lines since the 1980s when that went
into effect.

MR GOODWN: And from what |
understand in listening to the | ast gentl eman, that
this building line is not set; it's a vari able
building line that's on those nmaps?

M5. LUOMO.  No.

MR, POWELL.: It's a set |line.

M5, LUOMO It's a set line on that.

MR, GOODW N: It's a set line? Wll,
it doesn't sound like it is fromwhat you were
sayi ng.

MR. PRATT: It is. The nmap line on
that i s set. It's establi shed. It's on our
websi t e. It's been on our website for decades.

MR, POWELL.: I think to clarify, the
concept of a nmean high water line is naybe what we
wer e tal king about that could be established.

MR. PRATT: For the regul atory.

M5, LUOMO Ri ght, which the nean
hi gh water |ine has nothing to do with the nmap

buil ding line. It's for the regul ated area.
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MR, GOODW N: But in that comment in
Septenber's neeting that we had, one of MKke's
comments was that that Iline will be established by
| ocal surveyors. It's in your notes.

V5. LUOMO On a case-by-case basi s.
If you' re applying for a permit fromus or a letter
of approval, we request that you submt a survey
that shows that line on it. And that's how that --
t he surveyor woul d take our nmapped |line that has
coordi nates or points in the state, Del aware State
Pl anni ng Coordi nate System They can use those
coordinates to locate that line on a specific
property.

MR GOODW N: The other thing that
concerns ne is that four-step process, it's sort of
vari abl e as to how many houses that, you know, you
have to -- it's up to seven houses, you know,
dependi ng on which side and where the streets are
and all that.

MB. LUOMO  Uh- huh.

MR GOODW N:. What happens if the
property owners next to you or the other property
owners will not allow surveyors to go on their

property?
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M5. LUOMO There are ways to
determ ne what the square footage is w thout
actually encroachi ng on the properties.

MR GOODW N  And how is that? How
do you do that?

V5. LUOMO Usual ly, the | ocal
muni ci pality keeps a record of what the square
f oot age of the houses are.

MR, GOODW N: From what ? The
buil ding permts?

MS. LUOMO  Uh- huh.

MR GOODW N: And you think they have
those building permits fromthe fifties?

M5, LUOMO I have not specifically
| ooked for a 1960.

MR, GOODW N:  Wul d you check that
and |l et us know? Could you check us and | et us
know?

MR PRATT: Qur building |Iine maps
al so have those houses captured. All those houses
were captured in the photography, and we can
actually neasure those and determ ne square footage
of those.

MR, GOODW N: But is that actually,
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t he photographic, is that actually considered a

survey?

MR. PRATT: Yes.

MR GOODWN:. A |legal survey?

MR. PRATT: Yes.

MR, GOODW N: | beg to differ. I
believe it is not a |l egal survey. It's a photo.
Thank you.

M5. VEST: Thank you, M. Goodw n.
Anyone el se? Ckay.

Wwll, I want to thank everybody for
their courtesy and politeness with regard to
all ow ng everyone to speak. I think a | ot of good
i nformati on cane out.

Li ke we previously advised at the
begi nning of this proceeding, the record wll remin
open for a full 15 days foll ow ng today.

So | woul d encourage anyone, if they
have addi tional questions, nmake sure to get our
busi ness cards before you | eave so you know where to
send your comment.

I want to thank everybody for com ng
out on a Sat urday norning. Comment s recei ved -- can

be recei ved, rather, through Novenber 22. Thank
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you.

This neeting is adjourned.

(Concluded at 11:20 a.m)
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CERTI FI CATE

|, Lorena J. Hartnett, a Notary Public and
Regi stered Professional Reporter, do hereby certify that
the foregoing is an accurate and conpl ete transcri ption
of the proceeding held at the tine and pl ace stated
herein, and that the said proceedi ng was recorded by ne
and then reduced to typewiting under ny direction, and
constitutes a true record of the testinony given by said
W t nesses.

| further certify that | amnot a relative,
enpl oyee, or attorney of any of the parties or a
relati ve or enpl oyee of either counsel, and that | amin
no way interested directly or indirectly in this action.

I N WTNESS VWHEREOF, | have hereunto set ny
hand and affi xed ny seal of office on this 20th day of

Novenber 2015.

>
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Lorena J. Hartnett
Regi stered Professional Reporter
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