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June 1, 1989

The Honorable Michael N. Castle
Govemor, State of Delaware
Legislative Hall

Dover, Delaware 19901

Dear Governor Castle:

In response to Executive Order 56, I am pleased to transmit to you the final report of the
Freshwater Wetlands Roundtable. The report is appropriately titled, Freshwater Wetlands in
Delaware: A Framework for Their Conservation, Protection, and Management. It is the belief
of Roundtable members that the recommendations in this report should be the basis for the
development of a comprehensive freshwater wetlands legislative package to be submitted to the
General Assembly for consideration next session.

This report endorses a policy goal of no-net-loss of freshwater wetlands. The Roundtable
members have specified a no-net-loss policy statement and recommended a pro-active public/
private partnership strategy to achieve it.

Consistent with your mandate to the Roundtable, the report recommends a workable
definition and approach to the delineation of freshwater wetlands. In addition the Roundtable
identified those elements that should be considered in the development of a freshwater wetlands
conservation program for Delaware.

The Roundtable identified five central issues that need to be addressed in the development
of a State freshwater wetlands program. The issues examined by the Roundtable include:

Section 404. We recommend that the State move forward with the development of a
freshwater wetlands program with the goal being the eventual assumption of the Federal 404
program.

Permissible and Prohibitive Uses. We recognize that not all freshwater wetlands are alike.
We, therefore, recommend that at least three classes or types of freshwater wetlands be formulated
and accorded differing levels of protection.

Mitigation, Restoration, and Creation. We recommend that the State develop and formally
adopt both a mitigation policy and freshwater wetland restoration and creation strategy. We have
specified some guidelines that should be considered in these endeavors.

Acquisition. We note that the surest way of protecting freshwater wetlands is to acquire
them. Specific recommendations are offered on how an acquisition program should be
approached.

Education. We believe that Delawareans should become more knowledgeable about
freshwater wetlands. We recommend a number of education projects that should be undertaken
by both the public and private sectors.

In sum, this report by the Roundtable serves to begin to frame the public policy discussion
regarding what Delaware’s freshwater wetlands program should be. We hope that Delawareans
will read the report, react to it, and suggest ways for improving and refining the framework we
have laid-out.

We look forward to your comments.
Sincerely yours,

Andrew T. Manus
Chairman, Govemors’
Freshwater Wetlands Roundtable

PREFACE

This report represents the response of the Governor’s Freshwater Wetlands
Roundtable to Executive Order Number 56. The Roundtable was charged with three
specific tasks:

1) To develop and recommend a workable definition for freshwater wetlands;

2) To recommend a freshwater wetlands conservation program for privately
held lands; and

3) To report on the financial ramifications of such a program on the State’s
budget and recommend a timetable for implementation.

By way of guidance in undertaking these tasks, Governor Castle challenged the
Roundtable by suggesting:

We should look to establish a long term state goal of stabilizing our state’s
Sfreshwater wetlands acreage. I believe that, in some cases, overriding societal
benefits will mean that some of our existing freshwater wetlands must be converted
to other uses. However, in such cases, we must find ways to offset these losses by
restoring equal, or greater, acreages of degraded wetlands to a productive state or
recreating wetlands in appropriate areas. Creative approaches should be enacted
that, over the long run, can actually increase the net amount of productive freshwa-
ter wetland acres in Delaware.

With our tasks outlined and guidance provided, the Roundtable organized itself
to address the challenge of understanding the State’s freshwater wetland resources.
From December 1988 through March 1989, the Roundtable engaged in an active
process of factfinding. Roundtable meetings were structured to hear presentations
from Environmental Protection Agency (EPA) and Corps of Engineers (COE)
representatives; freshwater wetland program managers from other states; private
consultants; State agency officials and technical staff; and the public. In addition to
the formal presentations, various reports and legislation related to wetland regulations
were reviewed, and four field trips to freshwater wetland sites were conducted. A
listing of some of the pertinent documents consulted are noted in the reference section
of this report.

The second phase of the Roundtable’s effort commenced in mid-March,when
we organized into working groups to address specific issues related to our charge.
These groups examined the issues of: Definition; Section 404; Permissible and
Prohibitive Uses; Mitigation, Restoration, and Creation; Acquisition; and Education.
Each group researched its issue, drafted a background paper, and reported its findings
and recommendations to the Roundtable. These papers and presentations provided the
basis upon which this report is drafted. The background papers and related materials
will be compiled into a reference guide during June 1989.




INTRODUCTION

This report concerns itself with the identification, discussion, and recommendations related to those issues that should be considered
as key elements to any freshwater wetlands program undertaken by the State of Delaware. This report is not a treatise on the ecological
functions and values of freshwater wetlands in Delaware. This topic was the subject of a 1985 report by the U.S. Fish and Wildlife Service
titled Wetlands of Delaware and a special edition 1987 Vol. 30 Number 3 of the Delaware Conservationist. There is consensus among
Roundtable members that Delaware’s freshwater wetlands serve many useful functions and are valuable to the ecological infrastructure
of the State. The Roundtable also recognizes that all freshwater wetlands are not alike and that the issues involved are not necessarily
as clear-cut as those related to tidal wetlands.

BACKGROUND

Itis the purpose of this report to provide a focus and framework from which to begin the public policy discussion on how to best con-
serve, protect, and manage Delaware’s remaining freshwater wetland resource base. We acknowledge that freshwater wetlands provide
many benefits. A summary of these benefits by function and value is noted in the sidebartitled, “Why Save Freshwater Wetlands?”.

Why Save Freshwater Wetlands?

Itis the consensus of the Governor's Freshwater Wetlands Roundtable that
we must conserve and protect and, where feaslble restore Delaware’s freshwa-
terwetland resource base. Freshwater wetlands are a critical componentto the
State's ecological Infrastructure and to our quality of life. They are the intsrface
between our upland and aquatic areas, and as such ultimately influence the
quality of life In both. However, all freshwater wetlands are not alike in the
functlons and values they provide. The size, type, location, and composition of
freshwater wetlands determines the extent and quallty of the benefits provided.
When taken collectively, the benefits of freshwater wetlands include:

» Flood Control — freshwater wetlands temporarily store and gradually
release flood waters, thereby reducing flood Impacts on downstream proper-
tles.

= Water Supply — freshwater wetlands can be either an Important source
of groundwater recharge Into drinking water aquifers or a source discharge
providing surface water availabillity during drought depending on the Individual
site.

»  Water Quality — as natural purification mechanisms, freshwater wet-
lands act as sediment traps and filters which absorb many chemical and
nutrlent pollutants.

« Shorellne Stabillzatlon — freshwater wetland vegetation adjacent to
waterways protects the shorellne from natural and man-induced forces of
eroslon.

*  Wildlife Habltat — freshwater wetlands provide food, cover, and water
for a varlety of wildlife specles, many of which must have wetlands In order to
survive and reproduce.

* Rare and Endangered Specles — Freshwater wetlands are the last
remaining habitats for many of Delaware’s most interesting and unique plant
and animal specles.

* Food Chain Support — freshwater wetlands are breeding areas for
aquatlc invertebrates, which are an Important food source of young waterfow!.

* Flshery Habitat— freshwater wetlands can serve as important breeding,
nursery, and feeding areas. Many commercially harvested and recreationally
valuable fishes are dependent upon freshwater wetlands.

* Recreation — freshwater wetlands are Important for active and passive
recreatlon activities such as hunting, flshing, trapping, bird watching, photog-
raphy, and nature walks.

+ Aesthetics —as natural habitats, freshwater wetlands frequently contaln
a varlety of beautiful plants, many of which produce flowers. Wetlands function
very well as open space amenltles to complement ongoing development.

* Research and Education — freshwater wetlands provide unique biologl-
cal research and educatlon opportunitles and are frequent locations of impor-
tant cultural resource finds.

* Food and Timber Production — freshwater wetlands are naturally very
productive, many times more productive than cultivated lands. Although
offective ways to utillze wetland vegetation are limited, under proper manage-
ment, freshwater wetlands can be an Important source of timber production.

The Current Situation

A recent report by the National Wetlands Pol-
icy Forum (1988) noted that the nation has lost half
of its wetland resource base since colonial times.
The same situation holds true for the freshwater
wetland resource base in Delaware. Further, from
1956 to 1979, the State lost 38,000 acres of fresh-
water wetlands. Of the remaining approximately
120,000 acres of freshwater wetlands, the Depart-
ment of Natural Resources and Environmental
Control (DNREC) estimates present losses to aver-
age more than 1,500 acres annually.

These losses, at both the national and state
level, have received considerable attention. In
part, this attention is based on the finding that the
nation’s and State’s wetland resources are not ade-
quately protected. Recent reports by the U.S. Fish
and Wildlife Service (1985), the General Account-
ing Office (1988), and the National Wetlands Pol-
icy Forum (1988) note that federal and state pro-
grams designed to protect wetlands are neither
comprehensive nor consistent. A 1985 joint publi-
cation by the U.S. Fish and Wildlife Service (USFWS)
and the DNREC observed that the State’s tidal
wetlands appear to be well protected. However, it
went on to state that the outlook for inland [fresh-
water] wetlands is not promising. It noted that
these wetlands are not protected by State law and
existing Federal regulations are not comprehensive
at providing the necessary protection.

Nearly 75 percent of all Delaware species of
special concern are found in freshwater
wetlands (Coreopsis rosea).

No-Net-Loss: An Approach for Delaware

In recognition of this situation, there has
been a call for the adoption of a no-net-loss
goal for wetlands. This goal is intended to
guide federal legislation and all government
programs affecting wetlands. Govemor Castle
challenged the Roundtable to consider such a
goal for Delaware’s freshwater wetlands. To
date, several organizations have endorsed a
wetlands policy goal of no-net-loss. These
groups include the EPA, the National Gover-
nors' Association, the Chesapeake Bay Com-
mission, and the American Forestry Council.
The Roundtable supports the concept of no-
net-loss of freshwater wetlands. We recom-
mend that State policy be consistent with
Federal policy. To that end, we suggest the
policy for Delaware be: the State establish a
statewide freshwater wetlands protection
policy to achieve no-net-loss of the State’s
remaining freshwater wetland base, as de-
fined by acreage and function; and to re-
store and create freshwater wetlands where
feasible to increase the quantity and quality
of the State’s freshwater wetland resource
base. We further recommend that this no-net-
loss policy be accompanied by a specific strat-
egy that places the burden forimplementation
on both the public and private sectors. The
guiding principles behind such a program are
highlighted in the sidebar titled, “No-Net-
Loss: The Development of a Restoration Part-
nership Program.”

No-Net-Loss: The Development of a Restoration Partnership Program

In order to achieve a goal of no-net-loss of freshwater wetlands over the short-
term and Increase the freshwater wetland resource base over the long-term, an
aggresslve program of restoration must be inltiated. Although there Is general
agreement in the sclentific community that there can be no exact duplication of
wetlands lost, there Is evidence that some kinds of wetlands may be restored to fulfill
many of the same functions.

To a certain extent, Information on the degree of success In wetlands restoration
Is limited because few attempts at restoration have been made, and the abllity to
evaluate those attempts Is equally limlted because accurate techniques for meas-
urlng and monitoring functions do not exIst. Therefore, It will be very difflcult to
achleve a policy goal of no-net-loss without supporting a specific implementation
strategy. Whatls clear is that a casual approach to freshwater wetlands restoration
almed at achleving the goal of no-net-loss through strictly a regulatory program will
not succeed. A more dellberate and aggresslve approach is needed.

The Roundtable belleves that for a restoration strategy to be successful we must
have a basis upon which to evaluate it. This basls should be the number of acres
of wetlands that a restoration program is able to restore annually. For example, one
must accept (for lllustrative purposes) that Delaware currently contalns approx|-
mately 120,000 acres of freshwater wetlands. Another glven would be that
Delaware Is currently losing 1500 acres per year from this amount as a result of
converslons to other uses. Under this scenarlo for the State to stay even (no-net-
loss), It must restore, create, or avoid the loss of 1500 acres annually.

If we depend strictly upon traditional regulatory programs to balance out this
equation and provide for no-net-loss, we will fail. Atpresent, the best avallable data
on mitigation efforts (Krohe, 1989) estimates that success Is only achleved in 50%
of the projects undertaken.

To overcomse this inherent deflcit, we recommend a pro-active public/private
sector technlical asslstance and restoration partnership program be established.
The underpinnings of the program will include the development of a restoration
Inventory, demonstration projects on private and public lands, and the development
of economic Incentives to participate in the program. Specific recommendatlons for
such a program are Included In the issue sectlon of this report under “Mitigation,
Restoratlon, and Creatlon of Freshwater Wetlands.”

Advantages of a Freshwater Wetlands Program

It is the recommendation of the Roundtable that the State needs to develop a freshwater wetlands program. The major elements of
the program are discussed in the issue and recommendation sections that follow. Briefly, the key components to a successful program
should include education and acquisition, regulation, and restoration of freshwater wetlands. The advantages of such a program would
be the protection and conservation of a diminishing natural resource base; the establishment of a coherent and consistent State decision-
making framework to assess the affect of public and private projects on freshwater wetlands; provide for a consistent State position to
be conveyed to Federal agencies charged with wetland protection programs; develop a track record of State responses to freshwater
wetland decisions; move to expedite the time for permit approvals or denials; and provide for more creative approaches to freshwater
wetlands conservation.

A Regulatory Program for Delaware

The Roundtable recommends that Delaware exercise control of freshwater wetlands through a permit program authorized by statute.
The issuance of permits would be governed by regulations adopted pursuant to guidelines set out in the statute. This approach is designed
to require an evaluation of proposed uses, in order to permit those uses which will not adversely alter the freshwater wetland and to deny
uses which will have a significant adverse effect. Because all freshwater wetlands are not alike, the permit system recommended utilizes
a matrix evaluation format. The matrix format will require freshwater wetlands to be categorized by type and subject all proposed
activities in freshwater wetlands to an objective evaluation on a case-by-case basis. The issuance of a permit and mitigation requirements
will be tied to the type and quality of the wetland affected.

THE ISSUES

What follows is a description of what a state program should look like. This description is organized by the major issues that must
be addressed by any program developed. Along with the statement of each of the six issues identified by the Roundtable are specified
recommendations, an implementation timeline, and a fiscal note. We believe that the recommendations in this report should be the
basis for the development of a legislative package titled, The Freshwater Wetland's Conservation, Protection, and Management
Act of 1990, to be submitted to the General Assembly for consideration next session.
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ISSUE: DEFINITION

Wetlands comprise an appreciable portion of the land surface of Delaware. The USFWS estimates
approximately 200,000 acres (Tiner, 1985) are wetlands. Some 40 percent of these are classified as
estuarine, while the balance is dominated by palustrine (freshwater). The latter includes riverine tidal
wetlands and those that have no surface drainage, such as DelMarVa Bays. These wetlands may be
herbaceous plant-dominated marshes or tree-dominated swamps.

Wetlands possess three essential characteristics: (1) wetland hydrology, (2) hydric soils, and (3)
hydrophytic vegetation, all of which are involved in the creation of all wetlands. While there have been
literally dozens of definitions of wetlands created to meet various needs, these three technical criteria have
been identified by federal agencies as mandatory and must be met for an area to be identified as wetland.
See sidebar titled, “Delineation of Freshwater Wetlands.”

Recommendations

Dellneation of Freshwater Wetlands

Much of the frustration faced by agrlculture, forestry, development, and regulatory interests Is the lack of a consistent

definition and dellneation method for deslgnating freshwater wetland boundarles. This problem was highlighted In The Final

0 tland . In that report, It was noted that "Although, In effect, only two major
definitlons are used at this federal level, over 50 are employed In the nation’s many regulatory, research, survey, and other
wetlands programs.”

Since this report was Issued, a major Impasse over wetland definition and delineation has been bridged among the federal
agencles (COE, EPA, USFWS, and the U.S. Soll Conservation Service) Involved with wetland regulation. In a memorandum
of understanding signed 10 January 1989, these agencles have agreed to adopt a unifled approach to the wetland identification
and delineatlonissue. Brlefly, thls agreementrequires a three parameter approach to be used to define and delineate wetlands.
The three parameters used In this determination are those concerned with hydrophytic vegetatlon, hydric solls, and wetland
hydrology. The accompanying fllustration deplcts how a dellneation will be made using the three parameter approach.

+  Freshwater wetlands of Delaware should be defined as
those areas that meet the following conditions: (1) are
inundated or saturated by surface or ground water during
the growing season at a frequency and duration to de-
prive the soil of oxygen; (2) are comprised of hydric soils
as determined by the Munsell methodology; and (3) have
a predominance of obligate wetland and facultative
wetland hydrophytes. Areas that meet these criteria are
wetlands, and the Governor’s Freshwater Wetlands
Roundtable concurs with the Federal criteria for wetland
delineation as specified in the Federal Manual for Iden-
tifying and Delineating Jurisdictional Wetlands (January
1989).

*  Wetland Hydrology. Permanent or periodic inundation,
or soil saturation to the surface, at least seasonally, are
the driving forces behind wetland formation. The pres-
ence of water for seven consecutive days during the
growing season (1 March through 30 October) typically

creates anaerobic conditions in the soil which affects the
types of plants that can grow and the types of soils that
develop.

+ Hydric Soils. Hydric soils are defined as soils that are
saturated, flooded, or ponded long enough during the
growing season (1 March through 30 October) to de-
velop anaerobic conditions in the upper part. In general,
hydric soils are flooded, ponded, or saturated for seven
consecutive days or more during the period when soil
temperatures are above biologic zero (41°F). The Mun-
sell methodology compares soil colors against a'collec-
tion of standard color charts.

» Hydrophytic Vegetation. Hydrophytic vegetation is de-
fined as macrophytic plant life growing in water, soil, or
on a substrate that is at least periodically deficient in
oxygen as a result of excessive water content.

Implementation Guide Line
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Schedule and require training of all
wetland staff in the new federal
unified approach to wetland
identificatlon and delineation.

Ensure the adoptlon of the new
federal unlfled approach In any
enacted state freshwater wetlands
program. :

Fiscal Note

The cost for a comprehensive on-site one week intensive training workshop by national wetland experts is $ 15,000. The State could
recover some of this cost by offering enrollment on a space available basis to private sector interests.
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ISSUE: SECTION 404 AND A

'STATE PROGRAM

On October 18, 1972, the 92nd Congress enacted the “Federal Water Pollution Control Act Amend-

ments of 1972” (Public Law 92-500). Section 404, is a permit program to control the discharge of dredged
or fill materials into U.S. waters. The COE has the responsibility of operating the basic permit program.

The Clean Water Act of 1977 established a system whereby a state could assume a significant part of

Recommendations

Delaware should move forward independent of the 404
assumption process and develop a freshwater wetlands
conservation program with the goal being that of no-net-
loss as noted in this report. The program should be
centralized in the DNREC so as to reduce start-up costs.
The advantages of such a program include; better pro-
tection for freshwater wetlands; improved coordination
with the COE on the joint issuance of permits to reduce
the timeframe for issuance of a federal permit; and
provide for a less cumbersome transition in the eventual
state assumption of the 404 program.

Delaware should re-examine the 404 assumption issue
if there are changes in the present guidelines for trans-
ferring the program from the COE to the states. The
ultimate goal is for Delaware to administer the 404
program.

Delaware should work closely with the EPA and COE
so that once developed, its State program would qualify
for State Program General Permits issued by the COE.
These permits are issued to the State for those activities
that the COE, in consultation with EPA, feels are receiv-
ing proper permitting authorization from the

State.

the 404 Program. The object was to return responsibility for certain decisions affecting land use to the
states and to limit duplication of effort. The state programs are essentially to mirror the federal program
and must comply with the Section 404 guidelines. As presently enacted, these guidelines do not make it
attractive for a state to assume the program. The reasons are: lack of funding to administer the program;
cumbersome and time-consuming reporting requirements; and inability of 404 to comprehensively
manage freshwater wetlands.

A framework for protecting freshwater wetlands should
include: clear goals and policies; education, training,
and research programs; regulations and a permit pro-
gram (with the option of requiring a bond or other
instrument to secure compliance with the conditions in
the permit); resource mapping (for guidance); acquisi-
tion; guidelines for mitigation, restoration, creation, and
enhancement of freshwater wetlands; state best manage-
ment practices for agricultural and silviculture activi-
ties; and programs for conservation easements, preserva-

tion trusts and purchasing of development rights.

The regulatory portion of the program should be staffed
with two regulatory specialists supported by the general
fund with a provision provided for cost-recovery via the
establishment of a permit and field delineation fee sched-
ule.

Implementation Guide Line
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Hire regulatory staff.

Develop regulations.

Fiscal Note

Approximate cost for drafting a freshwater wetland act is $20,000. The approximate cost for a regulatory program would
be $200,000. These costs include personnael, office equipment, and contract services ( guldance mapping ). Some of
\_ these costs could be recovered by the establishment of a permit and fleld delineation fee schedule.

ISSUE: PERMISSIBLE AND
PROHIBITIVE USES

Given the jurisdictional definition of a freshwater wetland it becomes necessary to consider the method
of exercising control, the types of uses or activities permissible, the circumstances and situations in which
control is to be exercised, and the types of control subject to use when activities and uses are undertaken.
In addressing such considerations the following approach is recommended.

Recommendation
I. Method of Control,

In addition to promoting education, sound land use plan-
ning and voluntary practices, the need exists to exercise
control through a freshwater wetlands permit program
authorized by statute. The issuance of permits would be
govemed by regulations adopted pursuant to guidelines
set outin the statute. The permit program would address
activities which have the potential of destroying fresh-
water wetlands and deal not only with the federally
prescribed activity of filling, but also excavation, strip-
ping, placement of structures and other uses which
destroy wetland functions. With respect to the activities
subject to control the permit system would operate as
follows:

A. Permitted Activities. Uses and activities within this
category would require the obtaining of a permit
via application and would involve mitigation, res-
toration and creation of wetlands for the loss of
wetland area or function resulting from the use or
activity.

B. Exemptions Subject to Conditions. Uses and activi-
ties within this category would be permitted with-
out the obtaining of a permit, but would be subject
to adopted general regulatory controls in the form
of Best Management Practices (BMP’s). It is an-
ticipated that the majority of activities and uses ex-
empted from the permit requirement would fit into
this category.

IL.

C. Exempt Activities. This category would include ac-
tivities and uses exempted by statute and regulation.
With respect to some activities and uses, certain
voluntary non-obligatory BMP’s would be encour-
aged. Itis anticipated thatsuch activities classified as
exempt would be narrowly defined.

As a guide to dealing with the categories of exemptions
subject to conditions and exempt activities, it is recom-
mended that for purposes of consistency the exemptions in
the Federal Section 404 regulations and exemptions in the
State tidal wetland regulations be used as a guide for
adoption in the State freshwater wetlands permit program.

Freshwater Wetland Categories.

With respect to the category of uses and activities requir-
ing permits, the issuance of permits and mitigation re-
quirements should be tied to the quality of the wetlands af-
fected. Inasmuch as the jurisdictional definition of fresh-
water wetlands includes areas divergent in nature and
function, including “wetness”, it is recommended that at
least three classes or types of wetlands be formulatedinac-
cordance with the level of protection necessary. For
example, extremely valuable areas would be placed in a
category requiring the maximum degree of protection and
require the most extensive form of mitigation. In effect, a
matrix system would be developed under which permit re-
quirements would be imposed under a tiered structure on
the basis of the type of wetland involved.

Implementation Guide Line
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Incorporate a matrix permit system
into the Freshwater Wetland Conservation,
Protection, and Management Act .
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Develop regulations, BMP's etc.

according to committee structure

outlined in the sldebar, A Matrix
Permit System.

Costs noted under Issue: Section 404 and a State Program
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ISSUE: PERMISSIBLE AND

PROHIBITIVE USES (cont.)

HI. General Principles.

Under the permit system there would
be no per se prohibited uses. In
situations in which on-site mitiga-
tion is not feasible or effective miti-
gation would be effectuated through
use of an available mitigation bank
administered under the mitigation-
restoration-creation program. The
no-net-loss objective would not be
addressed directly by the permit pro-
gram but rather indirectly through
the efforts of the responsible agency
implementing the mitigation-resto-
ration-creation program.

For an explanation of how the issue
of permissible and prohibitive uses
might be approached see the sidebar
titled, “A Matrix Permit System.”

A Matrix Permit System

A recommendation has been made
that a freshwater wetlands permit program
be adopted under which a matrix approach
wouldbe used to determine the activities and
uses allowed subject to various controls in
three categorles of freshwater wetlands. For
activities and uses within the matrlx system
requiring a permit, it would be necessary for
the agency administering the program to
adopt, after notice and public hearing, spe-
clflc regulations Imposing controls govern-
Ing the Issuance and denlal of permits.
Outslde of the formal permit process, other
uses and activities occurring within jurisdic-
tional areas would be allowed by either ex-
emptions subject to conditlons or total ex-
emptlon. With respect to the category of
exemptions subject to conditions, Itis anticl-
pated with standard requirements for engag-
Ing In such activities would be adopted In the
form of BMP’s. The BMP's would be tallored
to address the speclfic activity involved and
would take the form of generally applicable
conditions. Such BMP's would be manda-

Matrix Permit System

B. Exempt activity from

WETLAND TYPE
1. Wetlands with II. Moderately- TII. Marginally-

exceptional or wet or very- wet wetlands
unique biotic wet wetlands with typical
assemblages. with typical biota.

e.g. DelMarVa biota. e.g. PFO1A's
Bays, cypress (Wetlands not PFO1J's

swamps, white in Types I or

ACTIVITY TYPE cedar bogs. I

A. Permitted specific
activity; thus,
regulated via specific
permits.

specific permits, but
with general regulatory
conditions (e.g. BMP
mandatory adherence);
thus, regulated via
general or nationwide
permits.

C. Fully exempt activity;
thus, not regulated, no
permits, but may have

voluntary BMP' s.

This matrix is one example of a process regulators could use to determine the

perniit status of an activity within categories of freshwater wetlands.

tory, and, llke regulations, would be
adopted by the agency administering the
permit program after notice and public
hearing. It Is also antlclpated that certain
actlvities, which are exempt subjectto con-
ditlons, would require advance notification
to the agency administering the permit
program, but no formal permit application or
agency review process would be Involved.

For purely exempt activities, volun-
tary BMP's would be recommended for
use. Rather than taking the form of regula-
tions, such voluntary BMP's would be de-
veloped and published by the agency ad-
ministering the program in an educatlonal
format In which the benefits of using the
BMP would be expressed, along with the
detriment caused by not following the prac-
tice. In effect, voluntary BMP's would be
more explanatory In nature.

With respect to the development of
regulations, mandatory BMP's and volun-
tary BMP's, It Is recommended that the
enabling legislation provide that such re-
quirements be developed by the agency re-
sponsible for adminlistering the program in
conjunctlon with an appolnted committee
comprised of public and private sector In-
terests. For example, such a committee
comprised of nine (9) Individuals could
have representatives from such State
agencies as DNREC, the Department of
Agriculture and the Department of Trans-
portatlon. From the private sector such
Interests as conservation, real estate de-
velopment, outdoor recreatlon, utllity con-
struction, agriculture and education could
be represented.

The committee would have direct in-
put regarding any proposals pertaining to
the development of regulations, mandatory
BMP's and voluntary BMP's before such
requirements were submittod to publlc re-
view for adoption. To assure that commit-
tee Input recelved adequate agency atten-
tion In the process of adopting the subject
requirements, it could be specified thatthe
committee's views regarding the proposed
regulations and mandatory and voluntary
BMP's be made part of the public record
subject to consideration in the public hear-
Ing process prior to adoption. A more strin-
gent level of control to guarantee commit-
tee Input could be Imposed In the form of a
committee approval requirement before
draft regulations or draft mandatory BMP's
go to public hearing.

Although no speclfic recommenda-
tions have been made regarding the estab-
lishment of buffer zones Itis anticlpated that
buffers would be provided as appropriate In
the regulations, mandatory BMP's and vol-
untary BMP's on a case by case basis.

ISSUE: MITIGATION, RESTORATION,

AND CREATION OF FRESH-
WATER WETLANDS

As stated in the Final Report of the National Wetlands Policy Forum, the term mitigation is broadly

defined to include a process of “avoiding, minimizing, rectifying, reducing, eliminating, or compensating
for adverse environmental effects.” Restoration and creation of wetlands are two forms of compensation
that may be considered in this process. The issue is whether Delaware should have a mitigation policy and
if so, how should it be structured and administered. Some of the recommended guiding principles to
consider in the development of a State policy include:

Recommendations
L. Mitigation faith effort was made to comply with the plan. A failed

In view of national trends in the wetland policy arena,
the goal of freshwater wetland restoration and creation
projects undertaken by Delaware should be consistent
with the goal of no-net-loss.

Delaware should establish a statewide freshwater wet-
land protection policy to achieve no-net-loss of the
State’s remaining freshwater wetland base, as defined
by acreage and function; and to restore and create
freshwater wetlands where feasible to increase the
quantity and quality of the Delaware’s freshwater wet-
land resource base.

The functions and values of some wetlands cannot be

IL

effort could result in acreage being withdrawn from the
bank or other state action to compensate for the wetland
arca lost.

More research data are needed regarding wetlands com-
pensation, including evaluation of the long-term success
of restored and created freshwater wetlands. Lack of
long-term data at this time should not deter us, however,

from efforts to counteract wetland loss.

Restoration and Creation

There should be a statewide freshwater wetland creation
and restoration program. DNREC should be the lead
agency in administering this program.

replaced. These wetlands should be preserved by
avoidance of adverse impact. In other cases, avoidance
may not be essential or possible, and another form of
mitigation may be the only practical alternative, On-
site mitigation is preferable to off-site, and in-kind is
preferable to out-of-kind mitigation. Mitigation is not
to be viewed as undesirable or as a means to deny, but
it is also not meant to be the “easy way out”.

*  Delaware should establish a pro-active restoration prog-
ram aimed at achieving the goal of no-net-loss. This
program should be a public/private partnership that in-
cludes a technical assistance component; demonstration
projects; and the development of a freshwater wetlands
restoration inventory. The restoration program should
interface, where opportune, with the more established,
broader-based resource management programs and take

* A mitigation bank should be established to hold any advantage of proven delivery systems.

freshwater wetlands created in excess of the minimal
amount required for mitigation compliance or created
for reasons other than for mitigation. Mitigation bank
credits should be considered a tangible asset credited to

the account holder. Asanadditional incentive, deposi-

tors should be able to sell or trade credits with other
wetland users. The State should develop an inventory

of potential freshwater wetland restoration sites as
another bank component.

The restoration program should be staffed with two state-
wide restoration specialists supported by the general
fund. These individuals should be knowledgeable in the
areas of freshwater wetland ecology, forestry, federal and
state resource management funding programs, and regu-
lations. These restoration specialists should interact and
coordinate their activities with broader-based land and
TESOUrce managers.

*  Evaluation of success or failure of freshwater wetlands
creation or restoration will require functional assess-
ment of the wetland prior to alteration, approval of the
mitigation plan before the project begins, and careful
monitoring of the compensation activity by a desig-
nated state agency. A failed mitigation effort will not
result in a penalty for the applicant as long as a good

. Provide for the possibility of cost - recovery for state -
funded restoration projects through grant applications to
federal agencies, demonstration project grant proposals
to private foundations, cost sharing with private land-
owners, or by allowing permit applicants who must
mitigate by monetary compensation to reimburse the
State for completed restoration projects.
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(" ISSUE: MITIGATION, RESTORATION,

ISSUE: ACQUISITION

AND CREATION OF FRESH-
WATER WETLANDS (cont.)
Implementation Guide Line
July 90 Dec 90 May 91 Oct 91
| l | l ] | | | | | | | | | | |
T ] | | I | | | 1 | | | | 1 | |
A A A N
Develop state Establlsh

mitigation policy. mitigation bank.

3 A & -
Hire restoratlon staff. Inventory restoration sites.

Inkiate restoration demonstration projects.

Fiscal Note
Approximate cost for the staffing of the restoration program $ 200,000 annually. These costs include personnel,office
equipment, contract services, field sampling and monitoring equipment, and the initiation of a restoratlon inventory.
Some cost recovery may be possible by allowing permit applicants who must mitigate by monetary compensation to re-
imburse the State for completed restoration projects.

The surest way of protecting freshwater wetlands is the acquisition by the State, appropriate federal
agencies, and conservation groups, of valuable and threatened sites. These sites should possess values such
as unique and rare natural ecosystem assemblages and wildlife habitat. Since freshwater wetlands are
critical to the ecological infrastructure of Delaware then their preservation is the legacy we must leave
future generations.

But, before acquisition of critical freshwater wetlands sites can be accomplished, a number of
fundamental concerns must be addressed. These concemns include developing a system that evaluates and
prioritizes sites meriting protection; setting annual acreage acquisition targets; identifying funding
sources; and providing funds for the management of acquired sites.

The Recommendations

+  Given the special functions and values of freshwater *  The Roundtable supports the establishment of a depend-
wetlands, attention should be given to their acqui- able revenue stream for the acquisition of freshwater
sition. Priority should be given to those sites that have wetlands. To generate this revenue we recommend the
been identified in the USFWS’s Na tional Wetlands State consider: a surcharge on the realty transfer tax for a
Conservation Plan. specified period; user fees; bond sales; and/or appropri-

ated state funds to match available federal funds.

¢ A minimum of 2,000 acres per year of freshwater wet-
lands should be protected through an aggressive
acquisition and conservation easement program.

*  Taxrelief should be provided for owners of freshwater
wetlands that are subject to State restrictions. Owners
should be entitled to a revaluation of their property to
reflect the fair market value in light of the restrictions
placed on it.

* Any comprehensive land acquisition program es-
tablished by the State should be required to estimate
the costs of maintaining and managing acquired sites
so that those costs can be budgeted for annually.

DelMarVa Bays are considered one of the most important

* A DNREC liaison person should be designated to co-

ordinate the land acquisition of the State with private
organizations so as to maximize and leverage fund.

[freshwater wetland types in Delaware. Only 7 of the almost
200 DelMarVa Bays are permanently protected under the
States’ nature preserve system.

Implementation Guide Line

A

Document avallable acquisition funding sources.

July 89 Dec 89 May 90 Oct 90
| | ] | | | | | ] | | | | | |
[ 1 1 1 I I I I 1 | 1 1 I I
A—A A—A
DNREC Secretary Annually review
appoint lialson freshwater wetiand
person. acquisition prlorities.

Fiscal Note
Approximate annual acquisition costs could range from $ 1.5 milflion ( 2000 acres @ $ 750/ acre ) to $ 2.0 milllon ( 2000
acres @ $1000 / acre ) annually. Costs could be reduced through the use of conservation easements and the leveraging of
public acquisition funds with private conservation groups.
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ISSUE: EDUCATION

ISSUE: EDUCATION (cont.)

The importance of the functions and values of Delaware freshwater wetlands are scientifically con-
firmed and should be broadly recognized. Citizens must be educated so they can make reasonable choices
conceming freshwater wetlands in Delaware. A comprehensive education program reaching all segments
of society is important to the future of freshwater wetlands protection.

Recommendations

A. Prvate §tewardship Education Technigues includg: . The program should also develop a qua_[teﬂy newslet-

ter aimed at agriculture, real estate, and development
interest groups; develop a speakers’ bureau staffed by
representatives from government agencies, the aca-
demic community, and conservation organizations;
schedule regular media releases; establish an annual
Freshwater Wetlands Week/Day in Delaware; use spe-
cial events in Delaware as a medium to distribute
information; and develop an education program plan
targeting teachers and school children and featuring
field trips to designated educational freshwater wetland

» A major task of the education program should include a
survey of Delaware freshwater wetland landowners. A
mailing list should be developed to target these freshwa-
ter wetland owners. Informational brochures detailing
the functions and values of freshwater wetlands should
be developed for this audience.

*  Another task of the education program should be the
publication of a manual of techniques for creating, re-

storing, enhancing, managing, and preserving freshwa- sites.
ter wetlands. This effort should showcase completed
restoration demonstration projects. + A Freshwater Wetlands continuing education course

should be developed by DNREC. This course should be
conducted in cooperation with the Department of Agri-
culture and Cooperative Extension Service and targeted
for elected officials, appointed planning and zoning
board members, developers and interested citizens.

*  The education program should develop alandowner per-
sonal contact program (a public/ private partnership) to
provide information on protection techniques and finan-
cial incentives.

*  The education program should sponsor an annual Gov-
emor’s Freshwater Wetland Stewardship Award Pro-
gram that would receive nominations from private and
public agencies.

¢ The education program should determine the amount of
freshwater wetlands being held by corporations in Dela-
ware and endorse the efforts of the national Wildlife
Habitat Enhancement Council (WHEC) in enhancing
habitat on undeveloped corporate lands. Two major
Delaware corporations, Dupont Company and Delmarva
Power & Light Company, are presently members of this
council. A State program should be modelled after the
WHEC and targeted to smaller Delaware businesses.

B. Outreach Education Techniques include:

+  As part of the public outreach education program a 10-
15 minute video and a complementing brochure should
be developed. This effort should cover the definition of
freshwater wetlands; their functions and values; current
status and protection options that should be considered.

Education is a critical component in any effort to conserve
freshwater wetlands in Delaware. Fieldtrips are one method
recommended to educate the public on the values and
functions of freshwater wetlands.

Implementation Guide Line

Julr 90 Dec 90
| | |

Initiate private stewardship education programs.
Hire education staff. P P prog

Initlate public outreach education programs.

Fiscal Note
Approximate cost for the educational program component Is $ 150,000 annually. These costs Include personnel, contract
services, brochures, workshops, displays, and a video. These funds would be matched with other private sector funds
and federal sources to maximize educational program opportunities.
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report.
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